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PBEFACE. 


Thi:  sobject  of  Attachment  is  one  of  the  least  inviting  to  the 
writer,  whose  aim  it  is  to  discover  and  explain  the  application 
of  abstract  principles  of  jorispnidenoe  to  the  practical  affiiirs  of 
life.  Its  doctrines  require  a  constant  appeal  to  authority  for 
thmr  support.  It  can  hardly  be  said  to  be  a  STstem  that  has 
gained  much  bj  growth  in  England,  whidi  is  the  soil  where  it 
was  originally  planted  as  a  local  custonu  As  treated  in  these 
volumes,  it  is  almost  exclusivelj  an  American  system.  But 
even  in  this  country^  where  it  is  a  seedling,  it  flourishes  in 
nearly  fifty  different  jurisdictions  only  by  virtue  of  the  nourish- 
ment it  receives  from  local  l^islation. 

In  each  State  and  Territory  it  is  in  most  respects  an  original 
system.  It  owes  scarcely  anything  to  the  common  law,  and 
nothing  whatever  to  equity.  So  far  as  either  of  these  systems 
of  jurisprudence  have  any  effect  upon  attachment  laws,  it  is  to 
confine  the  operation  of  the  statutes  within  the  proper  sphere 
of  legislation — to  furnish  rules  for  the  construction  of  statutes. 
There  is  nothing  in  the  attachment  law  but  its  suggestions, 
which  the  pioneer  carries  with  him  as  he  removes  from  his  old 
borne  to  a  new  country.  When  the  new  society  is  organized, 
and  b^ns  to  l^islate  for  itself,  the  enactments  upon  this  sub- 
ject are  such  as  will  best  meet  the  peculiar  wants  of  the  new 
community.  Nothing  is  borrowed  from  the  older  States  except 
the  form  of  words  in  which  the  l^slative  will  is  expressed. 
The  statute  makes  the  law  of  the  place,  and  is  itself  maile  up 
of  provisions  selected  from  many  places;  but  they  gain  all 
their  binding   force  from  positive  enactment    These  statutes 


PREFACE. 


are  necessarily  modified  by  independent  constitutional  provis- 
ions; and  by  other  statutes  that  form  no  part  of  the  attachment 
law  proper.     The  courts  in  construing  them  can  only  now  and 
then  find  authority  directly  in  point,  for  the  reason  that  the 
courts  of  last  resort   find  it  necessary  to  bear  constantly  in 
mind  the  purely  local  character  of  the  statute,  and  the  manner 
in  which  it  is  affected  by  the  local  system  of  which  it  forms  a 
part.     It  is  only  where  the  provision  under  consideration  in  the 
court  of  one  State  is  substantially  similar  to  that  of  the  other 
whence  the  authority  is  cited,  that  the  latter  can  be  confidently 
relied  on  to  support  the  former. 

These  considerations  will  suggest  some  of  the  perplexities 
that  beset  the  author  in  endeavoring  to  present  a  methodical 
treatise  upon  such  an  unmethodical  subject,  and  will  serve  as  a 
suflScient  apology  for  what  may  be  found  wanting  in  systematic 
arrangement  or  scientific  treatment.  It  will  also  be  a  suflScient 
excuse  for  my  failure  to  harmonize  conflicting  decisions  upon 
the  different  branches  of  the  law.  So  far  from  making  any 
pretense  of  having  even  partially  accomplished  this,  I  do  not 
pretend  to  have  attempted  it,  beyond  an  occasional  reference  to 
the  governing  statute  as  an  explanation  of  apparent  conflicts  of 
judicial  construction. 

What  I  have  undertaken  to  do  is  to  make  the  work  thorough 
and  pradioaL  It  is  prepared  in  the  belief  that  what  a  practic- 
ing lawyer  needs  in  the  way  of  a  text-book  is  one  which  con- 
tains the  correct  doctrine,  expressed  with  just  suflficient  amplitude 
to  render  it  clear  whether  it  applies  to  the  case  in  hand,  and  so 
placed  in  the  book  that  it  may  be  easily  and  readily  found.  If 
in  addition  to  the  doctrine  which  the  practitioner  deems  correct 
he  finds  something  from  the  authorities  cited  that  happens  to  be 
at  variance  with  his  own  views  of  the  law,  neither  he  nor  the 
author  can  be  blamed  for  this.  The  reader  will  also  pardon 
me,  if  upon  disputed  questions  I  take  the  liberty  of  expressing 
opinions  of  my  own,  even  though  he  feels  constrained  to  ques- 


tion  the  scMmdneas  of  the  author's  views  upon  the  point  in  oon- 
troversT.  That  bnmdi  of  the  law  which  has  to  do  with  the 
coDstmctioQ  of  statutes,  is  so  fiir  removed  from  the  exact 
sciences  that  it  is  very  hirgely  a  maner  of  opinion.  One  may 
avoid  dogmatism,  and  yet  expreas  his  views  with  candor,  and 
this  is  what  I  have  sooght  to  do. 

The  genend  division  of  the  subject,  phicing  in  the  first  vol- 
nme  what  relates  to  attachment  bv  dirwi  Urw,  and  in  the  second 
wrhat  relates  to  gctmuhmenty  is  not  so  arbitrary  as  it  may  appear 
on  the  snrfiioe.  Thev^are  different  branches  of  the  attadimcnt 
law  in  all  the  States.  Tme,  they  contain  much  in  common, 
and  occasionally  require  the  citation  of  the  same  authorities. 
But  there  is  a  difleroioe  in  their  wnodus  operandi.  The  group- 
ing of  authorities  and  subordinate  topics  naturally  lead  to  this 
division  of  the  subject,  yet  neither  of  these  brandies  is  complete 
in  itself. 

The  frequent  use  heron  made  of  cro89-rr/VmM«9  should  require 
no  apology,  as  they  are  intoided  to  serve  the  practical  purpose 
of  oiabling  busy  lawyers  to  "  run  down  "  every  topic  herein 
treated,  and  obtain  all  the  light  the  author  has  beoi  able  to 
afibrd  upon  evexy  question  of  importance,  that  the  reader  may 
feel  confident  when  he  has  completed  the  examination  that  he 
has  exhausted  the  resources  of  the  book. 

If  more  space  than  is  usual  has  been  taken  up  with  the 
Indices,  it  is  because  of  the  genend  complaint  of  deficiencies  in 
this  particular. 

In  dividing  the  subject  into  chapters*  the  rule  has  heea  fol- 
lowed, as  nearly  as  practicable,  of  presenting  for  consideraticm 
the  law  governing  the  successive  steps  taken  to  aibject  the 
debtor's  property  to  the  payment  of  plaintifiTs  demand,  in  the 

order  in  which  they  occur  in  practice. 

The  subdivision  of  chapters  is  generally  made  according  to 

the  same  rule,  where  the  intimate  connection  of  the  subjectr 

matter  of  one  section  with  that  which  follows  has  not  inclined 
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the  author  to  depart  therefrom.  These  subdivisions  have  each 
its  own  heading,  and  these  section  headings  are  grouped  at  the 
b^inning  of  each  chapter^  in  cheerful  conformity  to  a  latter- 
day  custom,  that  has  found  deserved  favor  with  the  profession 
ever  since  its  adoption  among  writers. 

What  is  herein  attempted  in  the  way  of  compilation  is  only 
the  statutes  of  all  the  States^  without  abridgement  upon  the  sub- 
jects of  AUa/ihmerd  and  Garnishment,  by  whatever  name  the 
latter  may  be  called,  as  they  exist  at  present.  It  is  believed 
that  they  will  be  found  sufficiently  useful  to  justify  the  space 
they  occupy. 

It  is  not  expected  that  the  work  will  be  received  without 
criticism,  but  it  is  confidently  hoped  that  it  may  be  sufficiently 
useful  to  the  profession  to  justify  its  production  in  the  present 
form. 

W.  P.  W. 

Los  Angeles,  Cal.,  April  19, 1886. 
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OBiaiS  AKD  QESEBXL  KATTTRE  OF  XVCM^B^ST. 

I  1.    Origin  and  anttqniiy  of  the  remedy—  Bonuui  Isw^Coftom  of  LonOoftT.  *  . ' 
i  2.    A  statnlorj  proceeding.  "    / 

1  S.    Boles  of  oonstraction. 

}  4.    In  general,  a  strictly  legal  remedy. 
}  5.    Attachment  in  ehaneery  proceedings. 

2  6.    Theqnestionof  jorisdiotion. 

2  7.    An  action  in  personam,  or  a  proceeding  in  rem — A  proTiaional  remedy— 

Foreign  and  domeetio  attachments. 
{  8.   The  advantages  intended  to  he  seonred  by  thisremedy. 
i  9.    General  division  of  the  snbjeot. 

§  L  Origin  and  antlqnlly  of  the  remedy — Roman  law — 
Cnstoin  of  London. — Attachment  of  property,  as  a  means  of 
enforcing  the  pajrment  of  debts,  is  a  remedy  of  some  antiquity. 
The  earliest  traces  of  it  of  which  we  have  any  record  are  foand 
among  the  Eomans.  The  groand  upon  which  the  prosecutor 
might  proceed  against  the  debtor,  by  taking  possession  of  the 
tatter's  effects,  was  that  the  debtor  concealed  himself  (absconded) 
in  order  to  avoid  the  service  of  process,  which  is  a  ground  of 
attachment  in  most  of  the  States  of  the  Union.  Of  course  it  is 
not  expressed  in  precisely  the  same  words  in  the  Roman  law  as 
we  find  it  laid  down  in  modem  statutes,  but  it  is  substantially 
the  same.  If  one  concealed  himself  at  home  to  avoid  prosecu- 
tion, he  was  summoned  three  times,  with  intervals  of  three 
days,  and  if  he  still  refused  to  appear,  his  goods  were  turned 
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over  to  the  prosecutor.^  In  respect  to  the  Bummary  maimer  in 
which  the  possession  of  the  property  was  transferred  to  the 
plaintiff  (for  so  it  appears),  the  proceeding  seems  to  have  been 
not  altogether  free  from  primitive  harshness.  But  the  deliber- 
ate manner  in  which  the  concealed  debtor  was  warned  to  appear, 
manifests  an  inclination  on  the  part  of  the  Bomans  to  give  even 
absconding  debtors,  or  those  who  concealed  themselves  to  avoid 
process,  an  opportimity,  afler  mature  reflection,  to  avail  them- 
selves of  their  day  in  court. 

The  l^al  antiquarian  would  doubtless  find  other  details  of 
the  employment  of  this  remedy,  by  resorting  to  the  proper 
sources  of  this  sort  of  knowledge.  But)  while  such  researches 
may  prove  interesting  to  the  curious^  in:  sUch  matters,  the  time 
and  space  for  their  treatment  could  hardly  be  profitably  em- 
ployed in  a  work  pf  bo  pi^iadJcal  a  nature  as  this  should  be. 

More  nearly.Velat^  to  the  attachment  laws  of  the  United 
States  wis^the]  custom  of  foreign  attachment,  or  attachment  on 
atXJQUilt^cf  non-residence,  which  we  find  existing  in  the  city  of 
London,  from  a  very  early  period.     This  custom  being  a  tradi- 

1  Drake  on  Attach.  (6th  ed.)  2>  n.  1 ;  Adam'e  Boman  Antiq.  p.  194;  Looke  on 
Foreign  Attachment. 

The  foUowing  extranet  from  the  preface  to  the  first  edition  of  Ashley  on  Attach- 
ment, though  apparently  indited  in  a  epirit  of  genuine  admiration  for  the  operation 
of  the  enatom  of  foreign  attachment  in  London,  reada  somewhat  whimsically:  — 

"The  process  of  attachment,  properly  called  'Foreign  Attachment,'  is  tiie 
cheapest,  and  at  the  same  time  the  most  prompt  and  efficacioos  remedy  for  the 
recoYery  of  debts,  recognized  by  the  laws  of  England.  An  attachment  for  20,000 
pounds,  as  well  as  for  20  pounds,  may  be  made  in  ten  minutes,  at  an  expense  of  do 
more  than  1  pound,  14  shillings.  And  within  the  space  of  five  days,  and  for  less  than 
4  pounds,  Judgment  may  be  obtained  and  the  creditor's  demand  paid  orer  to  him. 
....  Neither  the  creditor  nor  the  debtor,  nor  ^ven  the  holder  of  the  debtor's  prop- 
erty, need  be  resident  within  the  city ;  nor,  as  has  been  just  observed,  need  any  of 
them  be  free  of  the  city.  As,  for  instance,  if  a  creditor  resident  anywhere  out  of  the 
dty  be  in  possession  of  property  belonging  to  his  debtor  which  he  cannot,  by  law, 
dispose  of,  he  has  nothing  more  to  do  than  to  bring  it  to  London  and  dispoae  of  it 
by  attachmeift.  And  if,  for  another  instance,  a  creditor  should  find  a  non-reeident 
anywhere,  who  holds  goods  of,  or  owes  money  to,  the  debtor  of  such  creditor,  let  the 
creditor  prevail  upon  the  man  holding  such  goods,  or  owing  such  money,  to  come 
np  to  town  with  him  (the  property,  if  it  consists  of  goods,  having  been  previously 
tent  up),  and  the  business  may  be  settled  in  a  few  days,  though  neither  of  the 
parties  need  be  detained  a  single  hour." 

This  little  work  seems  to  have  been  written  and  published  to  supply  a  long  felt 
want.  For  after  advertising  the  peculiar  advantages  of  the  proceeding  of  which  he 
proposes  to  treat,  the  author  bewails  the  general  ignorance  of  its  existence,  and  says 
there  is  but  little  benefit  to  be  derived  from  having  such  a  bleesing  onleas  th?  people 
are  made  aware  of  it. 
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tional  one,  and  declared  orally  fiom  time  to  time,  probably  has 
not  the  antiqaitj  for  which  it  is  given  credit  by  some  early 
authors.^  The  origin  of  traditions  of  this  sort  very  soon 
become  obscare.  The  ccmtinaation  of  a  certain  practice  by  an 
Illiterate  oommnnity  for  one  or  two  goierations  woald  ordi- 
narily be  as  eflfectual  to  establish  a  custom  and  cast  a  haze  over 
its  origin  as  the  lapse  of  as  many  centtiries. 

This  custom,  whidi  seems  only  to  apply  to  non-resident 
debtors,  or  those  in  defaolt,  is  probably  the  original  modd  of 
onr  earliest  legisktion.  upon  this  subject.  With  trifling  varia- 
tions of  detail  it  covers  the  same  ground  as  our  garnishment 
proceeding.  Upon  the  return  of  nihS  to  the  original  process 
issued  in  London,  garnishment  issues  to  any  supposed  debtor 
of  the  defendant,  and  upon  his  admiasi<Ni  of  indebtedness  to  the 
defimlting  debtor,  the  amount  of  such  indebtedness  is  attadied 
in  his  hands  to  secure  the  plaintiff's  demand,  ^ould  the  gar- 
nishee wish  to  deny  his  inddjtedness,  he  may  plead  that  he  has 
no  money  of  the  defendant  in  his  poBBessioUy  and  thus  put  the 
plaintiff  upon  proof  of  the  fact.  Or  he  may  come  into  court 
and  swear  that  at  the  time  of  the  attachment,  or  at  any  time 
since,  he  imther  had,  owed,  nor  detained,  nor  yet  has,  owes,  or 
detains  fix>m  defendant  any  money  whatever.  By  resorting  to 
this  latter  method,  the  attadiment  may  be  discharged.' 

While  it  is  probably  true  that  this  cnstcxn  first  suggested  our 
attachment  laws,  it  is  equally  probable  that  they  are  not  idioUy 
dependent  upon  the  su^estion  for  their  existence.  It  is  a  rem- 
edy that  almost  suggests  itself.  It  requires  neither  ancient 
tradition  nor  parliamentazy  action  to  suggest  to  the  mind  of  the 
ordinary  creditor  that,  if  his  debtor  will  not  or  cannot  satisfy 
the  demands  of  the  former  in  mcmey,  sudi  debtor  has  no  right 
to  enjoy  the  possession  of  property,  with  uncontrolled  power 
of  disposition  or  removal,  and  that  the  imperilled  creditor 
should  have  at  his  disposal  some  certain  and  speedy  method  of 
restraining  his  debtor  from  transferring,  removing,  or  conceal- 
ing his  movables.  So  common  is  the  idea  of  the  operation  of 
the  garnishment  process,  among  those  who  have  not  the  slight- 
est notion  of  the  existence  of  such  a  remedy,  that  the  creditor. 
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and  the  debtor  of  his  debtor,  not  nnfrequently  undertake  to 
adjudicate  the  rights  of  the  three  between  themselves,  and  sav- 
ing all  expense  and  delay,  canoel  both  debts  by  a  single 
payment. 

Where  such  impressions  as  to  the  righteoosness  of  the  ends 
aimed  at  exist  amongst  a  trading  people,  they  will  not  be  long 
in  contriying  r^^ular  means  for  carrying  out  thdr  views. 

§  2.  A  statutory  proeeeding. — Attachment  is  essentially  a 
creature  of  the  written  law.^  Hence,  bat  little  assistance  can 
be  obtained  in  discussing  this  peculiar  remedy  by  looking 
beyond  the  statute  by  which  it  is  authorized.  The  force  and 
effect  of  attachment  laws  can  only  be  tested  by  the  principles  of 
statutory  construction.  Not  only  is  attachment  entirely  devoid 
of  any  of  the  features  peculiar  to  the  common  law,  but  it  is  so 
far  in  derrogation  of  common  right  that  an  appeal  to  this 
remedy  has  never  been  specially  favored  by  the  courts.  They 
have  generally  refused  to  relax  any  of  those  restrictions  upon 
its  use  which  are  provided  for  the  protection  of  the  rights  of 
the  alleged  debtor  whose  property  is  thus  summarily  taken. 
Attachment  amounts  to  the  involuntary  dispossession  of  the 
owner,  prior  to  any  adjudication  to  determine  the  rights  of  the 
parties.  It  violates  every  principle  of  proprietary  right  held 
sacred  by  the  common  law.  It  is,  to  some  extent,  equivalent 
to  execution  in  advance  of  trial  and  judgment.  Property  is 
taken,  under  legal  process,  at  the  instance  of  one  without  even 
a  claim  of  title,  from  the  possession  of  another  whose  title  is 
unquestioned.  And  though  the  mere  taking  does  not  work 
any  change  in  the  ownership  of  the  property,  it  seriously  affects 
some  of  the  most  important  incidents  of  that  ownership,  and 
may  even  be  the  means  of  thwarting  the  owner  in  his  endeavors 
to  meet  the  just  demands  against  him.  All  this  is  in  manifest 
derrogation  of  the  commonJaw  rights  of  the  proprietor.'  And 
for  the  reason  that  the  peculiar  legal  rights  of  the  attaching 
creditor  are  such  as  the  statute  creates  and  nothing  more,  and 
the  statute  undertakes  to  supply  the  remedy  for  the  enforce- 
ment of  these  rights,  a  court  of  equity  will  not  afford  him  any 

I  Low  V.  Adams,  6  Gal.  377.' 
'  Infrot  I  3. 
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relief  on  acoount  of  the  inoompIeteiiesB  of  the  statutory  remedj^y 
or  where  the  relief  is  inadequate,  or  utterly  fidla  throu^  mis- 
take or  omiaaon  in  the  disdiaige  of  official  duty.' 

§  3.  RoIbb  of  eoDstnutian. — It  is  in  considerBtion  of  the 
harshness  and  extraordinary  character,  as  well  as  the  purely 
statutory  authority  of  this  remedy,  th^t  the  courts  have  gener- 
ally been  in<dined  to  o(»strue  its  provisions  strictly  in  &Tor  of 
those  against  whom  it  may  be  employed.^  Hence,  the  omiasioii 
of  essential  averments  in  the  affidavit  have  been  held  fiital  to 
the  attarhmoit,  and  could  not  be  supplied  by  amendment.* 
Thus,  where  there  was  a  fiiilure  to  state  with  certainty  the 
amount  of  the  demand,  as  required  by  the  statute,  it  being  alleged 
in  a  gross  sum,  for  a  part  of  which  attachment  would  not  lie, 
the  affidavit  was  held  insufficient  to  support  the  attachment.' 
And  where  the  affidavit  of  non-residence  was  made  two  days 
prior  to  the  attachment,  it  was  held  insufficient  as  a  statement 
of  fads  existing  at  the  date  of  the  levy  of  the  writ.^  So,  also 
where  the  affidavit  for  attarshment  was  sworn  to  before  an 
officer  unauthorized  to  administer  oaths^  it  was  held  that  the 
judgment  following  the  proceedings  taken  on  such  affidavit  was 
absolutely  void,  and  the  purchaser  at  the  execution  sale  acquired 
no  title  to  the  property.*  The  insertion  in  the  affidavit  of  the 
words  ''informed  and  verily  believe,"  that,  etc.,  where  sudi 
doubtftd  language  was  not  authorized  by  the  statute,  was  held 
sufficient  to  set  aside  the  attachment,  though  the  defendant 
appearing  for  that  purpose  did  not  deny  the  truth  of  the  fiict  so 
aUeged  by  the  affiant.* 

s  Jaimey  v.  Bod,  65  AIa.  40S;  ii0«,  {  i. 

^  HoslieB  o.  Kkrtin,  1  Ark.  386;  Bukadile  «.  HiendrM,  S  VaLStB.43;  Oteae 
9.  Tripp,  11  B.  L  491;  Betdle  «.  Qano,  Hardin,  M.  note;  Jackaon  «.  Burke,  4 
Hdak.  610;  Qromon  v^  Baymond,  1  Conn.  41;  6  Am.  Dec  800 ;  Perkina  «.  Pioetor, 
SVi]a.88S;  Xartin  n-lCazshalU  Hob.68;  litOefu  Linnett.  7Iova,8a4;  Momaon 
«.  PUke,  1  Finn.  133;  Sharp  «.  Spier,  4  Hill,  76;  Bbenrood  «.  Bead,  7  HiO,  431 ; 
Whitney  v.  Bnmetla,  15  YH^  61 ;  State  Bank  au  Hinton,  1  Der.  397;  Kamine  «. 
Mozplrr,  8  Ind.  972;  XcCook  «.  WlUia,  88  La.  An.  448;  Bdberti  «.  Landecker,  9 
GaL  262;  Tbombnig  V.  Hand,  7  OaL  554. 

sHaU  «.  Brakleton,40  A]A.4fi6;  &a46  AIa.  859;  Colbertnn  «.  Oabeen,  89 
T^  SH;  Croaa  «.  MclCaken,  17  Mkdi.  5U;  Fbrria  «.  Carlton,  8  Pfaila.  518; 
Gntmaav.inrginiftInmOo.5W.Ya.22;  Hairiaoo  «.  King,  9  Ohk>  84. 388. 

s  Friedhuder  v.  M yen,  2  La.  An.  92Ql 

•  PeaaeDden  v.  HOI.  6  ICeh.  242. 

•  QiwnTanlt «.  Fmner'a  J(  Ifeefaanie^  Bank.  2  Doas.  (Ifich.)  498. 

•  £z  parte  Hqr»B^  18  W«Dd.  6U. 
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Courts  are  especially  strict  in  requiriDg  exact  conformity  to 
statutory  requirements  when,  by  reason  of  the  absence  of 
personal  service  upon  the  defendant,  the  action  assumes  the 
character  of  a  proceeding  in  rem.  Thus,  where  it  appeared 
in  an  action  in  which  a  judgment  of  a  court  of  record  in 
attachment  was  collaterally  attacked,  that  the  only  service  of 
original  process  was  by  publication,  the  absence  of  record  evi- 
dence that  the  affidavit  of  publication  was  signed  by  the  pub- 
lisher or  printer  of  the  newspaper,  was  held  fatal  to  tlie  judgment 
and  all  pretended  rights  acquired  under  the  execution  sale.^ 
Other  examples  might  be  given,  some  of  them  of  irregularities 
apparently  of  trifling  importance,  which  have  been  held  sufficient 
to  defeat  an  attachment;  but  as  these  will  be  cited  in  subsequent 
chapters,  in  connection  with  the  treatment  of  the  several  pro- 
gressive steps  required  to  carry  the  law  into  effect,  it  would  be 
a  mere  multiplication  of  labor  to  give  more  of  them  here. 
Although  the  rule  of  construction  is  generally  strict,  its  rigor  in 
matters  of  detail  is  controlled  in  a  great  measure  by  the  statutes 
themselves,  which  in  some  instances  modify  this  strictness  of 
construction  by  providing  against  failure  on  account  of  slight 
deviations  from  statutory  requirements,  and  permit  amendments 
in  respect  to  the  omission  of  averments  deemed  of  substantial 
importance.' 

It  is  not,  however,  every  slight  departure  from  the  strict  let- 
ter of  the  statute  that  will  be  deemed  of  sufficient  importance  to 
defeat  an  attachment.    What  is  meant  by  a  rule  of  strict  con- 

f  Haywood  v.  CoUins,  60  BL  828;  Oariker  v.  Andenon,  27  ni.  858;  Bowley  «. 
Berrian,  12  HL  198 ;  Vairin  «.  Edmonson,  10  111.  270;  Lawrence  v.  Teatman,  3  III. 
15.  See  also  Thatcher  «.  PoweU,  6  Wheat.  119.  Where  Chief  Jnatice  Marshall, 
in  hlB  opinion,  emphaaizes  the  indiapensabUity  of  a  strict  conformity  to  statutory 
IreqnirementB  in  respect  to  pabliahed  notices,  and  that  snch  conformity  should 
affirmatiyely  appear  in  the  record,  when  rights  are  claimed  under  proceedings 
had  pursuant  to  summons  of  this  character.  (Infra,  {  6 ;  Tomlinson  v.  Stilea,  28 
N.  J.  L.  201;  Buydam  v.  Huggeford,  23  Pick.  465;  McMinn  «.  Whelan,  27  GaL 
800.) 

>  In  some  of  the  cases  decided,  the  courts  declare  that  the  law  is  remedial,  and 
entitled  to  liberal  construction.  (Levy  o.  Elliott,  14  Nev.  435.)  In  another  case, 
while  it  said  that  the  law  is  to  be  liberally  oonstmed  in  fayor  of  the  remedy,  every 
express  requirement  of  the  law  must  be  observed.  (Lewis  9.  Woodfolk,  2  Baxt. 
(Tenn.)  25.  Bee  also  Flake  «.  Bay,  22  Ala.  182;  Btate  «.  Moran,  48  N.  J.  L.  49; 
Gheadle  v,  Biddle,  6  Ark.  480;  Dntke  v.  Hagar,  10  Iowa,  556  ;  Dandridge  v,  Stevens, 
12  Smedes  A  M.  728;  Ghitmaa  o.  Ya.  Iron  Go.  5  W.  Ya.  22;  Irvin  o.  Howud,  87 
Oft.  18.) 
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stmction  is  not  a  system  of  hypercritical  fault-pickings  In  search 
of  means  to  render  the  process  ineffectual  for  the  purposes  mani- 
festly intended.  A  few  examples  will  suffice  to  make  clear  the 
distinction  between  the  rule  of  strict  construction  which  is  fol- 
lowed by  the  courts,  and  that  which  descends  to  mere  literal 
criticism.     Other  instances  will  occur  in  subsequent  chapters. 

A  fiulure  by  the  sheriff  to  indorse  the  levy  on  the  attachment 
as  required  by  statute  was  held  immaterial,  where  the  levy  was 
recited  in  the  return,  and  was  accompanied  by  the  appraisal.* 
The  averment  in  the  affidavit  that  defendant  was  a  non-resident, 
being  objected  to  when  used  to  meet  the  requirements  of  the 
statutory  ground  of  residence  of  the  defendant  ovlside  of  the 
Staity  was  held  sufficient,  the  context  showing  the  purpose  for 
which  the  allegation  was  made.^^  Where  the  clerk  failed  to  sign 
the  jurat  to  the  affidavit,  it  being  actually  sworn  to  before 
him,  this  was  held  no  substantial  objection."  The  statutory 
requirement  that  the  amount  of  the  debt  should  be  stated,  was 
held  sufficiently  complied  with  by  the  allegation  that  ''a  sum 
exceeding  $2,000  was  due.'' " 

Where  the  absence  from  the  State,  of  plaintiff,  was  shown  by 
the  pleadings,  and  the  affidavit  was  made  by  an  attorney  in 
fact,  it  was  held  unnecessary  that  the  affidavit  should  show  the 
reason  for  its  not  being  made  by  the  plaintiff.^'  It  was  also 
held  that  the  words  ^^will  convert"  was  eqiiivalent  to  the  stat- 
utory words  "is  about  to  convert"  her  property  into  money, 
etc.,  the  essential  part  of  the  required  averment  being  the  intent 
with  which  the  property  was  to  be  changed  into  a  portable 
form,^^  So  also  was  it  held  su$cient  to  support  an  attachment 
of  the  property  of  a  co-partnership,  to  allege  the  indebtedness 
of  the  firm,  and  the  absconding  of  the  only  member  of  the  firm 
whose  name  and  connection  with  the  business  was  known  to 
the  affiant.^    So  an  error,  evidently  the  result  of  oversight  on 

*  Qraret  v.  Buck,  84  Mich.  519. 
»  Graham  o.  Ruff,  8  Ala.  171. 

11  Fknnen'  Bank  of  Va.  v,  Gettinger,  4  W.  Va.  305;  English  o.  Wall,  12  Bob. 
(La.)  182. 

"  Flower  v.  Griffith'B  Heirs,  12  La.  845. 
^  Farley  «•  Farion,  6  La.  An.  725. 
*«  Frere  v.  Ferret,  26  La.  An.  600. 
»  Bxamv.  KimbaU,47  Ga.  587. 
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the  part  of  the  justice  of  the  peace  before  whom  the  case  v^bs 
tried,  that  injured  no  one  and  could  have  been  corrected  by 
amendment  without  depriving  the  appellant  of  any  substantial 
right,  was  held  no  ground  for  reversal.** 

It  will  be  seen  from  these  examples,  as  well  as  those  which 
will  follow,  that  while  the  general  tenor  of  the  authorities, 
when  not  controlled  by  some  statutory  rule  of  construction,  is 
to  hold  the  attaching  creditor  to  a  strict,  substantial  compli- 
ance with  every  requirement  of  the  statute  under  which  he 
proceeds,  his  action  is  not  to  be  defeated  by  mere  verbal  inac- 
curacies." 

When  the  statute  prescribes  an  original  remedy,  and  limits 
the  mode  in  which  it  shall  be  carried  into  effect,  to  the  doing  of 
certain  acts  in  a  particular  manner  and  under  certain  conditions, 
the  remedy  will  only  be  available  upon  the  terms  prescribed. 
And  where  the  limitations  upon  the  manner  of  doing  a  thing 
are  made  out  by  the  affirmative  language  of  the  statute  prescrib- 
ing the  mode,  it  is  held  to  be  quite  as  restrictive  of  any  other 
mode  as  though  n^;ative  words  had  been  used  to  render  the 
statutory  mode  exclusive." 

§  4.    In  general  a  strictly  legal  remedy.— With  few  excej)- 

tions  this  proceeding  is  employed  exclusively  for  the  security  of 
rights  strictly  legal  in  their  character,  as  distinguished  fix)m 
those  which  are  equitable.  It  accordingly  issues  out  of  a  court 
in  the  exercise  of  its  jurisdiction  at  law.*  The  courts  occasion- 
ally refer  to  attachment  as  a  "common-law  proceeding'^;  but 
this  will  in  general  be  found  only  so  expressed  to  distinguish  it 
from  a  suit  in  equity.  Where  it  is  mentioned  as  a  common-law 
action  or  proceeding,  in  the  sense  that  it  is  governed  by  the  rules 
of  the  common  law,  it  is  clearly  erroneous.  But  when  the  ques- 
tion to  be  determined  is  whether  the  procedure  shall  conform  to 
equitable  or  common-law  rules,  as  whether  the  questions  of  fact 
are  for  trial  by  a  jury  or  by  the  court,  it  will,  for  the  purpose  of 

^  State  0.  Moran,  4S  N.  J.  L.  49. 

IT  Noble  o.  Holmes,  6  Hill,  194 ;  Van  Etten  «.  Htirst,  6  Hill,  811 ;  41  Am.  Deo. 
748 ;  Thayer  v.  Willet,  5  Bob.  844 ;  Thornbnrgh  «.  Hand,  7  Cal.  564. 

A>  Atkins  V.  Hinnan,  20  Wend.  241 ;  82  Am.  Deo.  584. 

^  Ebner  «.  Bradford,  8  Abb.  Pr.  N.  8. 248 ;  Eetohnm  v.  Eetohnm,  1  Abb.  Pr.  K.  S. 
167 ;  Chiilhon  v.  lindo,  9  Bosw.  601 ;  Treadway  v.  Ryan,  8  Ean.  487 ;  Wiggins  v. 
Armstrong,  2  Johns.  Oh.  144 ;  Johnson  o.  Short,  2  La.  An.  299. 
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this  disimction,  be  held  a  oommon-law  actioii.'  Nevertheless,  its 
prooess  cannot  override  equities  in  favor  of  third  or  fourth*  par- 
ties. So  when  property,  rights,  or  credits  are  attached  in  the 
hands  of  the  garnishee,  it  is  not  sufficient  to  have  them  applied 
to  the  liquidation  of  plaintiff's  demand  against  defendant,  that 
defendant  has  the  l^al  title,  if  there  is  a  subsisting  equity  in 
fevor  of  another  party.  The  property  or  rights  so  attached 
must  be  such  as  the  garnishee  or  the  debtor  can  deliver  in 
obedience  to  the  writ,  without  violating  any  trust/  The  equi- 
table interests  of  third  parties,  in  property  to  which  defendant 
has  the  l^al  title,  must  not  be  confused  in  this  connection  with 
the  equitable  interests  of  the  defendant,  in  property  legally 
owned  by  others.  In  general  the  attachment  process  will  reach 
any  interest  in  property,  however  held,  which  may  be  reached 
by  execution.  In  some  instances  the  statute  minutely  defines 
the  methods  of  securing  a  lien  by  attachment  upon  defendant's 
interest  in  real  estate  which  stands  upon  the  records  in  the  name 
of  another.* 

§  5.    Attachment  ia  chanoery  proceedings. — The  mode  of 

procedure  in  courts  of  chancery  is  to  issue  mandatory  decrees, 
for  disobedience  of  which  the  person  of  defendant  may  be 
attached  and  he  punished  for  contempt,  where  courts  of  law 
would  direct  their  process  against  the  defendant's  property. 
In  feet,  one  of  the  fundamental  doctrines  of  equity  jurispru- 
dence  is  that  "equity  acts  in  peraoTiam  and  not  in  rem"^  This 
would  seem  sufficient  to  negative  the  jurisdiction  of  courts 
of  equity  in  cases  where  it  was  sought  to  attach  property,  and 
this  is  the  only  sort  of  attachment  we  propose  to  consider. 
But  this  doctrine  has  been  variously  modified  in  this  country 
by  l^islation,  so  as  to  render  decrees  in  chancery  operative  ex 
propria  vigore,  to  create,  transfer,  or  vest  the  right,  title,  or 
interest,  which  is  the  subject  of  contention ;  or  else  order  the 
execution  of  such  conveyances  as  are  necessary  to  carry  out  the 

'  McDftnie]  «.  Sappington,  Hardin,  9i. 

'  The  fouHh  party  aUnded  to  U  one  who  Is  neither  plaintiii;  defendant,  nor 
gBznisbee,  bat  elume  adrersely  to  each  of  them. 

«  LacUand  «.  Oareach^, 66 Ho. 267 ;  Megee  V. Beime, 89  Pa.  St. 60:  McPheraon 

«.  Bnowden,  19  Md.  197. 

*  See  Appendix. 

>  1  Story's  Eqnity  Jar.  1 14A. 
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decree  to  complete  relief,  by  an  officer  of  the  court,  without 
depending  upon  the  compelling  force  of  the  process  agaiost 
defendant.'  Independent  of  the  general  modifications  referred 
to,  some  of  the  States  have  expressly  authorized  the  issuance 
of  attachment  against  property  out  of  chancery  courts,  or 
where  the  same  court  exercises  both  law  and  equity  juris- 
diction, in  suits  which  were  originally  cognizable  only  in  chan- 
•ceiy.' 

§  6.    The  queertion  of  Jurisdiction. — Whether  the  court,  out 
of  which  the  attachment  issues,  is  exercising  its  law  or  equity 
jurisdiction,    there  are  certain  rules  affecting  its  powers   to 
hear  and  determine  the  issues,  which  are  of  such  general  appli- 
'  cation  to  this  provisional  remedy  in  all  the  States  of  the  Union 
as  to  deserve  notice  in  this  chapter.     One  that  is  almost  univer- 
sal is  that  no  court  can  proceed  to  judgment  that  will  affect  the 
property,  rights,  or  credits  against  which  it  is  directed,  unless 
jurisdiction  is  obtained  by  the  statement  of  sufficient  grounds 
for  attachment  in  the  affidavit,^  and  the  issue  and  service  of 
process  upon  the  thing  attached  in  the  statutory  mode.     With- 
out such  service  there  is,  in  trath,  no  attachment.    And  even 
where  summons  is  personally  served  upon  the  defendant,  and 
all  the  proceedings  are  regular,  including  the  issue  of  the  writ 
of  attachment,  nothing  more  than  a  personal  judgment  can  be 
rendered  against  the  defendant,  unless,  in  case  of  personal  prop- 
erty in  his  hands,  it  be  seized ;  in  case  of  property,  rights,  or 
credits,  in  the  hands  of,  or  owing  by,  a  third  person,  such  third 
person  is  garnished ;  in  case  of  real  estate  owned  by  the  defend- 
ant, it  lies  within  the  territorial  jurisdiction  of  the  court,  and 
is  levied  on  in  the  manner  prescribed  by  the  statute.     Any 
special  judgment  rendered  against  the  property,  rights,  or  cred- 
its of  defendant,  without  jurisdiction  thus  obtained,  is  abso- 
lutely void,  and  the  property,  etc.,  sought  to  be  encumbered  by 
the  lien  of  the  attachment  may  be  transferred  free  and  untram- 

'  1  Pomoroj'g  Eq.  Jar.  {g  181, 186 ;  8  Pomeroy'g  Eq.  Jnr.  {  1817. 

>  Goble  V.  Howard,  12  Ohio  81  165 ;  Oany  «.  Allen,  55  Iowa,  818 ;  Americtn 
Land  Co.  «.  Ghrady,  83  Ark.  650.  See  appendix  of  Btatates,  YoL  II.  Particalarly 
those  of  Kentucky,  Tennessee,  and  Yirginia. 

1  Ooward  «.  DiUinger,  56  Md.  59. 
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mded  hy  any  charge  ther^  impoeed.^  And  in  detennining 
the  safficiencT  of  thj  affidavit,  and  whedier  the  service  is  in 
sufficient  confbrmitj  with  the  statute  to  confer  jurisdiction  in 
attachment,  the  doctrine  of  strict  construction  already  adverted 
to  will  be  applied*'  TThere  there  is  no  personal  service  upon 
the  defendant,  and  his  property,  rights,  or  credits,  are  within 
Teagik  of  the  court's  process,  ihey  may  be  attached,  and  the 
defendant  summoned  by  some  sort  of  statutory  service,  substi* 
tnted  for  that  which  is  made  perscmally  upon  him.  This  may 
be  by  publication  in  a  newspaper,  posting  of  written  or  printed 
notices,  leaving  the  summons  with  some  member  of  the  defend- 
ant's femily,  or  other  device  contrived  by  the  legislature  to  meet 
probable  emei^endes  when  service  upon  the  defendant  in  person 
has  been  rendered  impracticable,  without  the  fiuilt  or  connivance 
of  plainti£  Whatever  form  may  be  prescribed,  the  summons 
should  be  served  in  the  manner  and  under  the  conditions 
required  by  the  statute.  So  conclusive  is  this  description  of 
service  of  summons,  that  evea  where  the  record  shows  that  the 
condition  upon  which  it  was  authorized  was  the  absence  of 
defendant,  in  a  quarter  of  the  earth  so  remote  and  isolated  from 
lines  of  travel  and  communication,  that  it  would  have  been 
physically  tmpouibk  for  it  to  have  been  communicated  to  him 
within  the  statutory  period  of  publication,  it  will  bind  his  prop- 
erty, notwithstanding  this  impossibility,  provided  it  be  regu- 
lar. Upon  the  other  hand,  should  there  be  a  substantial 
feilure  to  comply  with  the  statute  in  respect  to  the  conditions 
upon  which  the  publication  was  authorized,  the  matter  pub- 
lished, the  time  or  medium  of  publication,  or  any  other  essen- 
tial particular,  it  will  not  serve  as  the  basis  of  jurisdiction  to 
liable  the  court  to  adjudicate  the  personal  rights  of  defendant, 
even  though  the  plaintiff  is  able  to  prove  conclusively  that  the 
defendant  was  fully  and  minutely  informed  of  the  pendency  of 
the  action'  from  its  first  inception.^  The  arbitrary  diaracter  of 
this  statutory  substitute  for  personal  service  is  sufficient  justifi- 


s  Webster  «.  Beid,  11  Hov.  437;  Hopkiik  «.  Bridget,  4  Hen.  ^  M.  413 ; 
V.  Shsrp,  3  Band.  41 ;  lEaade  «.  Bodes,  4  Dans.  144 ;  Jutlah  «.  Stephenson.  10  Iowa. 
403;  Johnson  «.  Johnson,  96  Ind.  441 ;  Penojer  r.  Kefl;  96  U.  8.  714;  D  .wner  m. 
SbMM,  3  FoeL  (H.  H.)  277;  OKlsloa  «.  Waihington  loa.  Co.  35  K.  H.  1G2;  £akm 
SL  Badger,  33  N.  H.  228. 

s  Snproy  {3. 

«  Foti,  eh.  IT.  {  46. 
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cation  for  the  strictness  with  which  the  courts  construe  the  stat- 
utes by  which  it  is  authorized. 

This  method  of  construction  is  also  followed  in  consequenoe 
of  the  peculiar  nature  of  the  jurisdiction  exercised*     When 
courts  of  general  or  superior  jurisdiction*  exercise  their  oommoii- 
law  powers,  their  jurisdiction  will  be  presumed.*    Not  so,  how- 
ever, when  the  court  is  one  of  special  or  limited  jurisdiction.^ 
But  whether  the  court  be  one  of  general  or  special  powers,  when 
it  is  in  the  exercise  of  a  special  jurisdiction  conferred  by  statute, 
the  record  should  show  affirmatively  that  it  has  acquired  jiiri&- 
diction  of  the  subject-matter  by  strict  conformity  to  the  require- 
ments of  the  statute ,  otherwise  the  judgment  will  be  absolutely 
void,  and  may  be  attacked  collaterally  by  any  person  claiming 
adversely  to  the  one  who  sets  up  a  right  or  title  acquired  under 
it.*     In   the  case  of  Thacher  t?.  Powell,*  Marshall,  C.   J-, 
declares  the  law  governing  jurisdiction  conferred  by  publications 
of  this  sort  in  the  following  language:  ^^ These  publications  are 
indispensable  preliminaries.     They  do  not  appear  to  have  been 
made.    The  judgment  was  given  without  it  appearing  by  recital 
or  otherwise  that  the  requisitions  of  the  law  had  been  complied 
with.    We  think  this  ought  to  have  appeared  in  the  record. 
In  summary  proceedings  where  a  court  exercises  an  extraordi- 
nary power  under  a  special  statute  prescribing  its  course,  we 
think  that  course  ought  to  be  exactly  observed ;  and  those  facts, 
especially  which  give  jurisdiction,  ought  to  appear,  in  order  to 
show  that  its  proceedings  are  coram  jtidiceJ' 

*  AU  courts  of  record  are  regarded  by  high  aafhority  aa  belonging  to  this  claaa. 
(Freeman  on  Judgments,  {  122,  and  cases  cited.) 

«  Taylor  v.  Broacnp,  27  Md.  219 ;  Goar  v.  Mamnda,  67  Ind.  889 ;  Guilford  «. 
Love,  49  Tex.  715 ;  Holmes  v.  CampbeU,  12  Minn.  221 ;  Hahn  «.  Kelly,  84  Gal. 
891 ;  Arnold  «.  Nye,  28  Mich.  286;  Wells  v.  Waterhonse,  22  Me.  131 ;  Ely  «.  Tall- 
man,  14  Wis.  28 ,  Potter  v,  Meichants'  Bk.  28  N.  Y.  656 ;  Prince  v.  Griffin,  16  Iowa, 
552;  Beynolds  o.  Btansbary,  20  Ohio,  844. 

f  Gray  v,  McNeal,  12  Geo.  424 ;  Sears  «.  Terry,  36  Conn.  278 ;  Clark  «.  Holmes, 
1  Dong.  (Mich.)  890;  Thompson  v.  Multnomah  Go.  2  Greg.  84. 

>  Gondy  v.  Hall,  80  HI.  109;  Miller  v.  Handy,  40  DL  448;  Campbell  o.  Mo- 
Cahan,  41  HI.  45;  White  v.  Jones,  88  HI.  160;  Clark  «.  Thompson,  47  HI.  25;  Hula 
V.  Benton,  47  HI.  896 ;  Denning  «.  Corwin,  11  Wend.  648;  Striker  v.  KeUy,  7  Hill, 
10;  Cooper  v,  Beynolds,  10  Wall.  808;  Berders  «.  Murphy,  78  HI.  81;  Bailey  s. 
Beadles,  7  Bush,  888;  Boyland  v.  Boyland,  18  HI.  552;  Brownfield  v.  Dyer,  7 
Bush,  505 ;  Gray  «.  Larrimore,  2  Abb.  U.  8«  642 ;  Galpin  «.  Page,  IS  WalL  850; 
Belcher  «.  Chambers,  58  OaL  635. 

•  6  Wheat.  U9. 
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This  would  seem  to  apply  to  cases  arising  UDder  the  attach- 
ment laws,  and  is  so  applied  in  some  of  the  cases  cited.  On  the 
other  hand,  the  authorities  which  exclude  the  notice  by  publica- 
tion from  consideration  as  a  means  of  acquiring  jurisdiction  in 
rem  are  so  numerous  and  of  such  dignity  that  the  indght  o/atUJun^ 
ityisa  matter  of  local  option.  The  decisions  of  the  courts  of  each 
State  will  control  within  the  several  jurisdictions.^^  In  Paine  r. 
Mooreland/^  and  the  cases  that  follow  its  leading,  a  distinction 
is  drawn  between  jurisdiction  and  the  authority  of  the  court  to 
exercise  its  Jurisdiction^  which  confuses  all  our  ideas  of  what  has 
ever  been  meant  by  the  term  "jurisdiction."  In  the  case  of 
Cooper  V,  Reynolds,  jurisdiction  is  said  to  be  obtained  by  the 
service  of  the  writ  upon  the  property  attached,  and  though  it  is 
error  to  omit  the  publication,  it  is  not  such  an  element  of  juris- 
diction as  to  render  the  judgment  void.  To  say  that  notice  by 
publication,  when  required^  '^is  not  an  element  of  the  jurisdic- 
tion of  the  court,  but  is  necessary  to  authorize  the  court  to  exer- 
cise its  jurisdiction  by  giving  judgment  in  the  case,"^  seems 
to  me  to  express  the  difference  between  the  name  of  a  thing  and 
the  thing  itself." 

§  7.    ^  action  In  personam,  or  a  prooeeding  in  rem. — A  suit 

by  attachment  is  a  personal  one  when  first  instituted.  It  may 
continue  to  the  end  a  personal  action  or  be  changed,  in  the 
course  of  its  p]t>gress,  to  a  proceeding  possessing  the  leading 
characteristics  of  an  action  in  rem.  The  suit  loses  its  personal 
character  when  there  has  been  due  service  of  the  writ  upon  the 
property,  and  a  failure  of  personal  service  upon  the  defendant, 
and  he  does  not  voluntarily  appear.  In  case  of  the  appear- 
ance of,  or  personal  service  on,  the  defendant,  the  action  pro- 
ceeds as  a  personal  one,  with  the  added  incident  that  the 
property  attached  remains  under  the  control  of  the  court,  to 

^  Paine  o.  MoorelAnd,  15  Ohio,  435 ;  Williams  v.  Stewart,  3  Wig.  773 ;  Birch  v, 
Abbott,  6  Vt.  586 ;  Calhoun  v.  Ware,  i9  Mo.  278 ;  Cooper  t.  BeynoldB,  10  WaU.  808. 
Bee  voBt,  J  45. 

U  15  Ohio  435. 

u  Drake  on  Attachments,  §  437. 

^  See  Waples  on  ProoeedingB  in  Bern,  2  2  594-596,  where  this  distinction  is  fireely 
criticised.  Also  dissenting  opinion  of  Field,  J.,  in  Cooper  v,  Beynolds,  10  WaU.  808 ; 
pof<,ch«iy. 
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answer  any  demand  which  may  be  established  against   the 
defendant  by  the  final  judgment  in  the  case.^ 

Strictly  speaking,  under  adhesion  to  definitions,  proceedings 
in  rem  are  those  where  the  mere  control  of  the  thing,  by  the 
service  of  process  on  it,  and  making  proclamation^  authorizes 
the  court  to  decide  upon  it  without  notice  to  any  individual. 
The  notice  is  general,  and  the  whole  world  are  parties.^ 
Attachment  suits  clearly  do  not  answer  to  this  description  in 
any  of  the  States.  In  New  York  it  is  held  that  the  provisions 
of  the  Code  upon  this  subject  are  personal  in  their  character, 
and  render  the  individual  alone  liable  to  be  so  proceeded 
against  who  has  been  guilty  of  one  or  more  of  the  acts  intended 
to  be  redressed  by  this  mode  of  procedure.'  When  the  defend- 
ant appears  to  the  action,  in  whatever  manner  he  may  be 
served,  the  suit  proceeds  as  an  ordinary  civil  action,  and  the 
judgment  is  personal.^  And  in  Missouri  it  was  held  by  the 
majority  of  the  court  that  an  attachment  suit  was  not  such  a 
proceeding  in  rem,  as  that  the  rea  is  a  party  to  the  suit ;  but  the 
attachment  was  in  aid  of  the  remedy  against  the  individual 
sitfed.*  But  Judge  Wagner  in  a  dissenting  opinion  strongly 
maintained  the  doctrine  that  the  proceeding  was  in  rem  when  it 
depended  upon  constructive  service,  and  the  judgment  only 
bound  the  property  attached.     The  action  certainly  ceases  to  be 

^  Cooper  9.  Reynolds,  10  WaU.  308.  The  opinion  in  this  case  thus  exxyresses  the 
common  idea  of  attachment :  "  Bat  if  there  is  no  appearanoc  bf  defendant,  and  no 
serrice  of  process  on  him,  the  case  becomes  in  its  essential  nature  a  proceeding  in 
rem,  the  only  effect  of  which  is  to  subject  the  property  attached  to  the  payment  of 
the  demand  which  the  conrt  may  find  to  be  due  to  the  plaintiff.  That  snch  is  the 
nature  of  this  proceeding  in  this  latter  class  of  cases,  is  clearly  evinced  by  two  weU 
established  propositions :  First,  the  Judgment  of  the  court,  though  in  form  a  per- 
sonal judgment  against  the  defendant,  has  no  effect  beyond  the  property  attached  in 
the  suit.  No  general  execution  can  be  issued  for  aiyr  balance  unpaid  after  the 
-property  is  exhausted.  Ko  writ  can  be  maintained  on  such  a  Judgment  in  the  same 
court  or  any  other,  nor  can  it  be  used  in  evidence  in  any  other  proceeding  not 
affecting  the  attached  property,  nor  could  the  costs  in  that  proceeding  be  collected 
of  the  defendant  out  of  any  other  property  than  that  attached  in  the  suit.  Second, 
the  court  in  such  a  suit  cannot  proceed  unless  the  officer  finds  some  property,  of 
the  defendant  on  which  to  levy  the  writ  of  attachment.  A  return  that  none  can  be 
found  is  the  end  of  the  case,  and  doprives  the  court  of  further  Jurisdiction,  though 
the  publication  may  have  been  duly  made  »nd  proven  in  court."  (Opinion  by 
Miller,  J.) 

<  Mankin  v.  Chandler,  2  Brock.  125. 

'  Bogart  V.  Dart,  25  Hun,  895. 

*  Barnum  i.  Beed,  73  Mo.  461. 

»  Bray  v.  MoOlury.  65  Mo.  128. 
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personal  from  the  time  the  oouit's  jurisdiction  attaches  to  the 
res,  bj  virtae  of  its  seizure,  and  the  debtor's  fidlore  to  appear 
in  response  to  the  constmctive  summons,  leaves  the  court  noth- 
ing to  proceed  against  except  the  attadied  property.    This 
feature  of  the  proceeding  warrants  the  courts,  in  styling  it  as 
they  almost  universally  do,  an  action  in  the  nature  of  a  pro- 
ceeding in  rem,    TVlien  property  is  seized  by  name,  and  the 
action    is   brought  against  the  thing    instead  of  the  owner, 
the  proceeding  is  purely  in  rem.    Thus,  where  a  vessel  was 
attached,  without  naming  either  the  master  or  the  owners  as 
debtors,  it  was  held  to  be  an  action  of  this  character,  and  one 
of  which  the  State  courts  had  no  jurisdiction,  although  the 
same  property  might  have  been  attached   in  a  suit  against 
the  captain  of  the  vessel  or  the  owners  thereof/    And  when  the 
action  is  against  a  non-resident  or  absent  defendant,  where 
there  is  neither  appearance  nor  personal  service,  it  is  styled  an 
action  in  rem,  for  the  reason  that  the  judgment  does  not  go 
beyond  a  condemnation  of  the  property  attached,  to  the  payment 
of  the  debt/    And  yet  the  action  is  personal  for  the  purpose  of 
determining  the  question  of  indebtedness,  whereas  in  proceed- 
ings strictly  in  rem,  the  thing  is  adjudged  derelict. 

For  the  purpose  of  distinguishing  the  proceeding  by  attach- 
ment from  an  independent  action,  it  is  styled  a  provisional 
remedy.^  This,  it  certainly  is,  as  will  be  abundantly  shown  in 
subsequent  chapters,  as  we  follow  the  procedure  through  its 
various  phases.  Where  sufficient  property  has  been  seized,  it 
has  been  regarded  as  a  satisfaction  of  the  debt.*  And  yet  when 
the  judgment  is  general,  the  successful  plaintiff  is  not  driven  to 
rely  upon  sudi  satis&ction  as  may  be  had  from  the  property 
attached.  When  the  case  is  appealed,  he  may  pursue  his  rem- 
edy against  the  obligors  on  the  appeal  bond,  for  the  full 
amount  of  the  judgment  rendered  by  the  appellate  court^ 
The  general  distinction  between  foreiffn  and  domestic  attach- 

•  Haeberla  «.  Barrioger,  39  La.  An.  410;  EMtman «.  WacDeigli,  66  Me.  351 ;  90 
AnuBep.  695. 

<  Pige  V.  G^n^r^  6  La.  An.  549. 

•  In  re  Oriswold,  13 Bwb.  413;  Low «.  AdB]n8,6.  CaL  377; DftTUaon  o.  Owena,  5 
Minn.  69. 

•  Yoori  «.  Hopkini,  34  DL  336. 

!•  B43gera  «.  Newman,  5  Lea  (Tenn.)  3SS. 

L  ATTAfiH.— a. 
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ments  10  that  the  former  b  employed  against  oon-residentB,  and 
the  hitter  against  residents  of  the  State.  In  FennsylTania  the 
distinction  made  is  substantiallj  thos :  Foreign  attadunent  is 
a  remedy  against  debtors  that  are  absent  and  non-resident, 
while  domestic  attachment  is  a  remedy  against  residmt  debtors 
absenting  or  concealing  themselves."  The  practical  features 
that  distinguish  the  two  have  reference  almost  exdosively  to 
the  process,  and  the  mode  of  serving  the  same.  Where  the 
defendant  is  a  resident,  though  absent,  there  are  generally 
means  provided  by  statute  for  the  service  of  ordinaiy  process. 
Not  so,  however,  when  he  resides  in  another  State,  unless  he 
should  be  found  within  the  jurisdiction  of  the  court  firom  whidi 
the  process  issues. 


S  8.    The  advantages  intended  to  be  sacursd  by  this  ranedy. — 

In  some  of  the  decisions  the  courts  seem  to  r^aid  the  proceed- 
ing by  attachment  as  a  means  of  coercing  the  defemlant  to 
appear  personally  in  the  principal  action,  and  submit  to  what- 
ever judgment  the  court  may  render  on  a  hearing  of  the  facts.* 
PoHHlbly  this  may  have  had  its  influence  upon  the  l^islative 
mind  in  some  instances;  but  the  coercive  power  of  the  writ  is 
fur  from  being  its  leading  or  most  useful  feature.     The  main 
purpoHcs  of  the  proceeding,  and  the  one  which  it  operates  most 
efFKuently  to  subserve,  is  that  of  securing  the  payment  of  unse- 
cured debts,  where  the  means  of  satis&ction  are  liable  to  be 
removed  beyond  the  jurisdiction  of  the  court,  or  disposed  of,  con- 
cealed, or  otherwise  placed  beyond  the  reach  of  the  creditors.' 
The  grounds  upon  which  the  power  of  the  court  may  be  set  in 
motion,  as  prescribed  by  the  legislature,  do  not  always  express 
thin  intention ;  nor  will  the  hazard  in  which  the  creditor  stands, 
in  roHpect  to  his  demand  against  the  debtor,  in  every  instance 
suj)port  an  attachment.     But  this  is  merely  because  there  are 
some  risks  of  loss  to  which  the  creditor  is  exposed  for  which 
the  statute  fails  to  make  provision.     Nevertheless,  the  condi- 
tions upon  which  attachment  is  authorized  by  most  of  the  stat- 
utes are  that  there  has  been,  or  is  impending,  some  action  by 

1^  Fuller  v.  Bryan,  20  Pa.  Bt.  14i. 

^  Thii  U  said  of  attaohmentB  agahut  noxi-reaident  and  absent  dfifendintB* 
(Obeathaxn  v.  Trotter,  Peek  (Tenn.)  ItfS.) 
«  Port,  oh.  tU. 
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the  debtor  adverse  to  the  interests  of  the  creditor,  and  which 
will,  if  folly  coDsommatedy  hinder,  delay,  or  prevent  the  latter 
from  collecting  his  debt. 

One  of  the  incidental  advantages  of  this  proceeding  is  that 
it  generally  expedites  the  enforcement  of  the  creditor's  demand. 
It  not  unfreqnently  occurs  that  the  action  of  the  debtor,  or  his 
threatened  action,  instead  of  being  the  grievance  to  the  creditor 
which  the  law  contemplates,  is  a  positive  advantage,  as  it  places 
it  within  the  power  of  the  creditor  to  attach  property,  and  both 
secure  his  claim  and  exoedite  its  collection. 

§  9.    General  divisinii  of  the  subject  in  the  ftDowlng  chaptsn. 

— What  follows  this  introductory  chapter  will  be  a  fuller  treat- 
ment of  the  subjects  already  touched  upon  as  well  as  an  exam- 
ination of  all  the  law  upon  other  branches  of  the  main  topic. 
The  matter  has  been  divided  into  two  volumes.  Volume  L 
will  contain  that  portion  of  the  law  relating  to  the  attachment  of 
tangible  property  by  direct  levy.  Volume  II.  will  be  devoted 
to  the  subject  of  the  attachment  of  intangible  property,  or  that 
which  is  found  in  the  hands  of  a  third  party.  But  the  first  vol- 
ume will  not  be  exclusively  devoted  to  attachment  by  seizure  of 
property  in  the  possession  of  defendant,  as  it  will  embrace  attache 
merU  of  reed  edaley  which,  though  properly  classified  as  tangible 
property,  is  not  liable  to  seizure.  The  second  volume  will 
be  entirely  taken  up  with  the  subject  of  garnidimerdj  to  which 
will  be  added  an  appendix  of  the  statutes  of  the  difierent 
States  and  Territories.  Throughout  the  work  cases  will  be  dted 
interchangably  between  the  two  general  divisions  of  the  subject, 
where  the  operation  of  the  law  can  be  better  illustrated  and 
explained  in  this  manner.  In  dividing  each  volume  into  chap- 
ters, the  order  of  arrangement,  which  will  be  followed  as  fiur  as 
practicable,  will  be  by  presenting  the  subject  pn^ressively,  as 
the  acts  that  go  to  make  up  the  procedure,  from  the  institution 
of  the  suit  to  final  judgment,  occur  in  practice.  The  reason 
that  no  special  place  has  been  set  apart  for  discussing  the  execu- 
tion and  sale  which  follows  the  judgment,  is  that  there  is  so  little 
that  is  peculiar  to  executions  and  sales  on  judgments  in  attach- 
ment suits,  that  this  branch  of  the  subject  ^rill  receive  sufficient 
attention  incidentally. 


CHAPTER  II. 

THE  NATURE    OP  THE    DEMAND,  UPON  WHICH    ATTACHMENT 

MAY  ISSUE. 
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§  10.  Various  statutoiy  proyisions. — That  the  decisions  of 
the  courts  in  the  different  States  of  the  Union  are  inharmonious 
upon  the  question  of  the  nature  of  the  demand  that  will  support 
the  proceeding  by  attachment^  can  certainly  be  no  occasion  for 
surprise,  in  view  of  the  fact  that  these  decisions  are  rendered  in 
construing  statutes  as  various  in  their  provisions  as  could  well 
be  imagined.  They  vary  from  the  most  definite  restriction  to 
such  demands  as  arise  on  contract,  and  are  for  the  direct  pay- 
ment of  money  only,  to  the  widest  latitude  that  embraces  actions 
for  damages,  liquidated  or  unliquidated,  arising  either  ex  con^ 
(radu  or  ex  delicto}    It  will  be  obviously  impracticable  to 

1  The  foUowing  are  the  provisions  now  in  force  upon  this  branch  of  the  subject, 
in  the  several  States  and  Territories : — 

Alabama.  For  any  money  demand,  at  or  before  maturity,  the  amount  of  which 
can  be  ascertained  and  stated  with  certainty,  and  to  recover  damages  for  breach  of 
oontract  where  the  damages  are  unliquidated  or  uncertain  in  amount.  (Eev.  Code, 
2  2927,  ei  seq. ;  Code  of  Alabama,  2  8252.) 

Arizona,  in  all  actions  upon  oontract  for  the  direct  payment  of  money,  where  the 
contract  is  either  made  or  payable  in  the  Territory,  and  the  debt  is  not  secured  by 
mortgage,  lien,  or  pledge,  or  if  so  seonrod,  the  seoority  has  become  wortbleas  by  the 
act  of  defendant. 
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gather  from  decisioDS  by  independent  oourts^  upon  such  a  mass 
of  conflicting  statute  law^  many  rules  of  universal  application. 

Arkansas,  In  aU  actionB  for  the  zeooTerj  of  money  and  for  the  reooTery  of 
personal  property.     (Gantfc'8  Dig.  }  S88 ;  Civ.  Code»  {  216.) 

CaUformia.  In  actions  npon  contract  for  the  direct  payment  of  money,  made  or 
payable  in  the  State,  and  nnsecnred  by  mortgage,  lien,  or  pledge,  or  if  originally  so 
Becored,  such  secority  has,  without  any  act  of  plaintiff  or  original  creditor,  become 
valnelesB,  (C!ode  CIt.  Proc  ]  6371.)  In  aotiona  on  oontract  against  non-resident 
defendants.    (Code  Gir.  Proc.  2  6372  ) 

Colorado.  All  actions  on  oontract  express  or  implied.    (Civ.  Code,  du  6,  }  91.) 

Cormectictd,  For  the  most  part  in  actions  exoorUro^seu.   (220Prac.  Actl879,  p.6.) 

Jktkota,  In  all  actions  npon  contract  for  the  recoTery  of  money  only ;  and  in  ac- 
tions for  the  WTOngfnl  oonyersion  of  personal  property.    ( Code  Ciy.  Proc.  { 1 197-202. ) 

Ddeware.  In  actions  upon  indebtedness.  (Hey.  Btats.  1874,  ch.  155,  p.  638,  {  L) 
'  IHstrici  of  Cchannbia,  Bight  of  recovery  alleged  in  affidavit.  (Ber.  Stats.  D.  0. 
22  78^784. 

Florida,  In  actions  upon  a  debt  or  demand  due  or  to  become  due  within  nino 
months.    (KcClellan's  Dig.  pp.  HI,  114.) 

Georgia.  In  actions  for  money  demands.    (Code  of  Ga.  1882,  2  8278.) 

Idaho.  In  actions  on  contract  for  the  direct  payment  of  money  where  the  debt  is 
unsecured  by  mortgage,  lien,  or  pledge,  or  if  originally  so  secured,  the  security  has 
become  wortiilees  without  any  act  of  plaintiff  or  original  creditor.  (Laws,  2d  Sess. 
pp.172, 173;  Sd  Sess. p.  91;  7th Sess.  p.  25.) 

HUnois.  In  actions  to  collect  debts  exceeding  $20.00,  and  in  actions  of  covenant, 
trespass,  or  case  upon  promises.    (Starr  ft  Curtis,  1885,  ch.  11,  2  81.) 

iTuliana,  In  actions  for  the  recovery  of  money.  (B.  B.  1881,  f  918,  et  seq,; 
2  613,  €4  seq. 

Iowa,  In  actions  on  debts  due  or  to  become  due  when  nothing  but  time  is 
wanting  to  render  the  indebtedness  absolute,  over  $5.00.  (Mc(31ain,  BtatSr  1880, 
title  18,  ch.  1,  22  2953,  2955,  2956.) 

Kansas.  In  actions  for  the  recovery  of  money.    (Bass  Oomp.  L.  2  8717.) 

SSnUudcy.  In  actions  for  the  recover/of  money.    ((Tode  of  Proc.  title  8,  ch.  8.) 

Lovistana.  In  actions  by  creditors  against  debtors.  (Yoorhie's  Code,  arts.  242, 
213,244.) 

Jfain^.   (B.  8.  oh.  81,  2  2  S^*  ^^0    8^  Appendix. 

Maryland.  In  actions  on  indebtedness.    (See  Bev.  Code,  art.  67,  oh.  4.) 

Hassachusetts,  (P.  8.  ch.  161.)    See  Appendix. 

Michigan.  In  actions  by  creditors  when  defendant  is  Indebted  to  pUdntift 
(Howell,  Stats.  1882,  ch.  275,  2  2  7986,  7989.) 

Mhmesota.  In  actions  for  recovery  of  money,  not  allowed  in  actions  for  libel,  slan- 
der, seduction,  breach  of  promise  of  marriage,  false  imprisonment,  or  assault  and 
battery.    (Ch.  66,  22  130, 131;  Laws  of  1867,  p.  110;  G.  8. 1878,  ch.  66,  22  145-148. 

Mississippi.  In  aU  actions  for  the  collection  of  debts,  damages  arising  from 
breach  of  contract,  and  claims  founded  on  any  of  the  penal  laws  of  the  State.  (Bev* 
Code  1880,  2  2414.) 

Missouri.  In  all  civU  actions.    (Bev.  Stats.  1879,  22  298,  899.) 

Montana.  In  actions  for  the  recovery  of  money,  gold  dust,  or  other  property 
then  due  on  oontract,  which  is  not  secured  by  mortgage,  lien,  or  pledge.  ((Tode  Civ. 
Proc.  ch.  4,  title  7.) 

Jfebraska.  In  actions  for  the  recovery  of  money.    (Bev.  Stats,  p.  424,  2  198.) 

Fevada,  In  actions  on  contract  for  the  direct  payment  of  money,  made  or  pay« 
able  in  the  State,  which  is  not  secured  by  mortgage,  lien,  or  pledge,  or  if  so  secured 
originally,  such  security  has  since  become  worthless  by  the  act  of  the  defendant. 
(Comp.  U  1878,  i  1184.) 
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The  most  that  can  be  done  in  this  behalf  will  be  to  give  the  most 
general  on  those  which  apply  to  the  greatest  number  of  States,  and 
note  some  of  the  modifications  bj  the  statutes  of  other  States* 

§  IL    Action  must  be  fonnded  on  a  money  demand. — The 

exceptions  are  few  to  the  rule  confining  attachment  proceedings 
to  money  demands.^  Most  civil  actions  are  for  the  recoveiy,  in 
one  form  or  another,  of  money.  Even  though  the  contract  be 
for  the  delivery  of  a  specific  article,  a  breach  of  the  contract 

New  Bampfhvre,  To  reoeive  liexiB  for  ieoariiy,  ptfty  to  suit  In  equity,  and  in 
all  actioDs.    (Oen.  Laws  1878,  pp.  884,  489,  517,  et  9eq,) 

New  Jeraey,  In  aotionfl  for  debt;  must  be  liquidated.  (Berision  of  1877,  p.  42, 
II  h  2,  3.) 

New  Mexico,  In  actions  where  defendant  i»  indebted  to  plaintiff.  (Oen.  ILawb 
1880,  ch.  81,  p.  185.) 

New  York,  In  actions  for  breach  of  contract  other  than  contract  to  marry  ; 
actiona  for  wrongful  conversion  of  property,  for  injury  to  personal  propert7,  for 
money,  where  it  has  been  misappropriated  by  defendant  or  throng^  his  connivanoe 
or  where  he  has  misappropriated  or  aided  or  abetted  the  misappropriation  of  tha 
property  of  the  State.    (Oode  of  Proc.  {  2  635,  637.) 

North  Carolina,  In  actions  arising  on  contract  for  the  reoorery  of  money  only, 
or  for  the  wrongM  conversion  of  property,  or  for  -negligent  ii^uzy  to  proper^. 
(Code  Civ.  Proc.  {  347.) 

Ohio,  In  civil  actions  for  the  recovery  of  money.    (R.  8.  }  5521.) 

Oregon,  In  actions  upon  contract  for  the  direct  .payment  of  money,  made  or  pay- 
able in  the  State,  unsecured  by  mortgage,  lien,  or  pledge,  or  if  so  secured,  Budh 
security  has,  by  the  act  of  defendant,  become  worthless ;  also,  in  aU  actions  arising 
npon  contract,  where  the  defendant  is  a  non-resident.    (Gen.  Laws  1876,  p.  35.) 

Pennsylvania,  In  all  civil  actions  for  upwards  of  $100.    (Bright.  Purd.  Dig.) 

Mhode  Mand.  In  all  actions  ex  contractu,    (Pnb.  Stats,  eh.  206.) 

South  Carolina.  In  actions  for  the  recovery  of  money  on  property,  and  danuges 
for  its  wrongful  detention  or  conversion,  and  in  actions  for  the  recovery  of  damages 
for  injuries  done  either  to  person  or  property.    (Acta  of  Ass.  1879,  p.  23,  1 23.) 

Tenneesee.  In  actions  on  any  debt  or  demand.    (Code,  3455.) 

7}sxa8,  Where  it  Ib  alleged  that  defendant  is  justly  indebted  to  plMntiff.  (Bev. 
Btats.  1879,  p.  80.) 

Utah,  In  actions  on  contract  for  the  direct  payment  of  money  unseeured  by 
mortgage,  lien,  or  pledge,  on  property  in  the  Territory,  or  if  so  secured,  the  security 
has  been  rendered  worthless  by  no  act  of  plaintiff.    (Sess.  Laws  1884,  p.  222.) 

Yertnont,  In  all  civil  causes.    (Bev.  Laws  1880,  ch.  47,  {{  841,  et  sfq.) 

Virginia,  In  suits  for  debt  or  breach  of  contract.    (Code  1878,  oh.  148,  {1.) 

Washington  l^Brritory,  In  actions  on  unsecured  debts,  or  where  security  hss 
become  inadequate,  through  no  act  of  plaintiff.    (Bev.  Code,  {  175.) 

West  Virginia,  In  actions  at  law  or  in  equity,  for  debts  arising  on  oontracts,  or 
for  damages  for  any  wrong.    (Worth's  Am.  Code,  ch.  106,  {  1.) 

Wisconsin.  In  all  actions  upon  contract,  Judgment,  or  decree,  for  over  $50.00. 
(Bev.  Stats.  1878,  ch.  124,  I  2781.) 

Wyoming,  In  civil  actions  for  the  recovery  of  money.  (Compiled  Laws  1868, 
ch.  13,  i  187.) 

^  The  New  York  Code  (2  229)  is  one  of  these  exceptions.  (Ward  v.  Begg,  18 
Barb.  139.) 
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can  in  general  be  fiilly  compensated  in  mon^,  eqnal  in  amoont 
to  the  value  of  the  thing  contracted  for.     Especially  is  this 
true  of  gooda,  wares,  and  merchandiae,  which  are  cooliacted  for 
as  articles  of  traffic    Thus,  a  contract  to  deliver  a  certain 
quantity  of  iron  mdal  on  and  after  a  certain  date,  in  payment, 
at  a  rate  agreed  upon,  is  the  legal  equivalent  of  an  agreement 
to  pay  a  certain  sum  of  monqr.'    So  where  books  are  left 
with  the  binder  to  be  bound,  and  not  returned,  the  pAriy  so 
leaving  them  may  sue  for  their  value,  and  secure  his  claim  by 
an  attachment,  as  in  case  of  any  other  money  demand*'    So, 
also,  where  the  only  restriction  is  that  it  must  be  an  action  for 
money  f  or  even  for  money  onlyj  the  fitct  that  the  mon^  claimed 
is  for  a  wrong  suffisred  by  plaintiff  at  the  hands  of  deftndant 
will  be  no  valid  objection  to  the  attachment.^    So  attachment 
was  held  to  lie  in  an  action  against  defendant  for  theseduction  of 
plaintiff's  daughter,  this  being  a  money  demand.*    And  where 
the  action  was  to  recover  agtdnst  sureties  on  an  appeal  bond, 
it  was  held  to  be  a  contract  for  the  direct  payment  of  money.* 
But  where  the  proceeding  is  confined  to  actions  for  the  recovery 
of  mon^,  with  no  clause  in  the  statute  enlarging  its  scope,  it 
will  not  lie  in  actions  for  the  recovery  of  specific  things;'  nor 
to  foreclose  a  mortgage.*    And  it  was  held  in  Ohio,  under  a 
statute  that  is  quite  liberal  in  its  provisions  in  fiivor  of  this 
remedy,  that  an  attachment  wofdd  not  lie  against  the  property 
of  a  married  woman  in  an  action  to  charge  her  separate  estate, 
for  the  reason  that  no  personal  money  judgment  could  be  ren- 
dered against  her.*    So  in  California,  that  where  money  was 
won   by  defendants  firom  plaintiff's  derk,  to  whom  it  was 
intrusted,  attachment  would  not  lie.'* 

§  12.    Actioiis  arising   on  eomtract. — The   contracts   upon 
which  actions  may  arise,  that  serve  as  the  foundation  for  smts 

s  Wild  9.  Howard,  13  Ohio  Si.  168. 
s  Toroer  «.  GoUini,  1  Miwt.  N.  8.  (lA.)  809. 

«  Vhayd  «.  Blake,  11  Abb.  Pr.  34&;  Stertmrant  v.  TatUe,  S2  Ohio  St.  Ul; 
XUioUv.  Jackaon,8WiB.649;  Hadfey  «.  BkK^jeiB,  58  Abu  138. 

*  Otm»  «•  Strosier,  37  Ga.  88. 

*  Hatb&vij  9.  Ihma,  88  OaL  161 ;  Montany  Go.  v.  McKee,  51  OaL  85S. 
'  Hjuua  9.  Laring,  U  Mart  (La.)  876;  Gate «.  Bennett,  33  Azk.  i75. 

*  Yaa  Wjek  «.  Bauer,  9  Abb.  Pr.  N.  8. 142. 
>  Hoover  «.  Gibaon,  8i  Ohio  St.  389. 

w  Babeock  V.  Brissa,  62  OaL  602. 
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by  attachment  niaj  be  express  or  implied.    Where  this 

tiou  is  used,  it  is  for  the  purpose  of  excluding  actions  y^bich 

are   founded   upon  mere  wrongs  inflicted  upon  the  person  or 
property  of  the  plaintiff^   and  where  the  contract  relations 
between  the  parties  do  not  furnish  a  basis  upon  which    the 
measure  of  liability  may  be  ascertained.     Where  the  action  is 
one  sounding  in  damages,  to  be  recovered  for  a  wrong  inflicted 
upon  the  plaintiff  by  defendant,  the  mere  fact  that  an  action 
might  have  been  brought  for  the  breach  of  a  contract  between 
the  same  parties,  and  some  of  the  same  facts  which  go  to  prove 
the  breach  of  contract,  would  be  competent  evidence  of  the 
tortious  acts  of  defendant,  will  not  bring  it  wdthin  the  gen- 
eral description  of  ^^  actions  arising   upon  contract  express  or 
implied.^' ^     An  important  distinction  is  to  be  observed  in  this 
connection;  for  while  it  is  true  that  every  incidental  implied 
contract  that  is  broken  in  the  commission  of  a  wrong  will  not 
convert  an  action  essentially  ex  delicto  into  an  action  ex  con- 
tractu; the  converse  of  the  proposition  is,  nevertheless,  equally 
true.     The  wrong,  or  even  crime,  committed  in  connection  vnth 
a  breach  of  contract,  will  not  prevent  the  bringing  of  an  action 
for  such  breach  by  attachment  of  property.*     Care   must  be 
observed,  however,  in  examining  cases  upon  either  branch  of 
this  proposition,  to  determine  whether  the  statute  under  con- 
struction makes  contrcust  the  test  of  the  cause  of  action  upon 
which  attachment  will  lie.     Where  "debts  and  other  demands" 
are  the  terms  employed  to  designate  the  characters  of  tlie  cause 
of  action  that  will  support  attachment  against  the  property  of  a 
non-resident  defendant,  it  will  lie  in  aid  of  an  action  against  a 
carrier,  for  damage  to  goods  in  transitu,^    But,  nothwithstand- 
ing   the   implied  contract   of   the  common    carrier,   to  carry 
goods  safely,  it  has  been  held  that  this  is  not  such  a  contract  as 

^  Elliott  V.  Jackson,  8  Wis.  649 ;  Holmes  v.  Barclay,  1  La.  An.  63 ;  Tarbell  o. 
Bradley,  27  Vt.  535;  Ferris  v.  Ferris,  25  Vt-  100;  Fellows  v.  Brown,  38  Miss.  541  • 
Tabor  «.  Big  Pittsburgh  Con.  S.  H.  Co.  14  Fed.  Rep  636 ;  Fisher  o.  Conseqoa,  9 
Wash.  C.  C.  882;  Minga  v,  Zollioofier,  1  Ired.  278;  Thompson  «.  Carper,  11 
Humph.  642 ;  McDonald  «.  Forsyth,  13  Mo.  549 ;  Porter  o.  Hildebrand,  14  Pa. 
St.  129;  Pisoataqua  Bank  v.  Tumley,  1  Miles,  812;  Bwager  «.  Pierce,  3  La.  An. 
435 ;  Stanley  v.  Ogden,  2  Boot,  259 ;  Shaffer  v.  Mason,  29  How.  Pr.  55 ;  S.  C.  18  Abb. 
Pr.  455 ;  Saddlesrene  v.  Arms,  82  How.  Pr.  280;  Mai-shaU  v.  White,  8  Port.  651. 

'  Hunt  V.  Norris,  4  Mart.  (La.)  517 ;  Pennsylvania  B.  Co.  o.  Peoples,  31  Ohio 
St.  587 ;  8.  C.  V.  Peat  Fuel  Co.  v.  Tuck,  53  Cal.  8<M. 

*  Bausman  v.  Smith,  2  lud.  874. 
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will  support  an  attachment/     Upon  this  qaestion^  however,  the 
decisions  are  not  entirely  uniform.*    But,  if  the  term  "  implied 
contract'^  is  to  have  a  reasonably  liberal  construction  in  this 
connection^  it  would  seem  to  embrace  the  contracts  of  common 
carriers  with  reference  to  goods  intrusted  to  their  care,  notwith- 
standing the  element  of  public  duty  that  may  be  involved  in 
their  faithful   discharge  of  the  private  duty  they  owe  to  the 
particular    owner.     In   almost    any  action   for    damages    for 
breach  of  covenant,  where  the  damages  claimed   are  purely 
compensatory,  attachment  will  lie.'    In  Ohio  it  is  held  that 
attachment  will  lie  on  a  contract  to  carry  a  passenger  safely, 
when  through  defendant's  n^ligence  there  has  been  a  breach  by 
which  plaintiff  was  damaged.     It  is  so  held  upon  the  ground 
that  phuntiff  has  a  right  to  elect  whether  to  sue  for  the  wrong, 
or  to  waive  the  wrong  and  sue  on  the  implied  contract/     That 
this  proceeding  is  held  inapplicable  to  an  action  to  recover 
money  won   from   a  bailee  in   gambling;®   in  an   actiou   for 
slander;*  in  an  action  of  trover ;^^  in  an  action  for  assault  and 
battery,^   for  trespass,^  or  malicious   prosecution   of   a    suit 
against  plaintiff;^'   for  damages  caused  by  the  negligence  of 
defendant  resulting  in  a  collision  between  defendant's  vessel 
and  another's,^^  and  in  all  such  actions  for  damages  for  mere 
torts,^  is   perfectly  consistent  with   the  ruling  of  the  courts 
under  statutes  that  make  attachment  dependent  entirely  upon 
contract,  that  the  proceeding  mUl  lie  in  actions  to  recover  com- 
pensatory damages  for  the  breach  of  implied  contracts,  even 

*  AUantio  U.  Ins.  Co.  v,  UcLoon,  48  Barb.  27. 

&  Hunt  V,  Norm,  4  Mart.  (La.)  517 ;  PennsylYaziia  B.  Go.  v.  Peoples,  31  Ohio 
St.  537. 

*  WoolfoQc  V.  Gage,  Walker  (Miss.)  300;  Bedwood  v.  (^nseqna,  2  Browne 
(Pa.)  62;  Tomer  o.  Collins,  1  Martin  N.  S.  SG9 ;  Weaver  v,  Pnryear,  11  Ala.  941. 

'  Pennsylvania  B.  Co.  «.  Peoples,  81  Ohio  St.  537;  infra,  I  22. 
8  Babcock  v.  Briggs,  52  Cal.  502.  . 

*  Sarge&nt  v.  Hclmbold,  Harp.  219. 

10  MarshaU  v.  White,  8  Port.  551 ;  Hynson  «.  Taylor,  8  Ark.  552 ;  Hntohinson  o. 
Lamb,  Brayt.  234. 

1^  Thompson  «.  Carper,  11  Hnmph.  542. 

"  Ferris  v.  Ferris,  25  Vt  100. 

»  TarbeU  v,  Bradley,  27  Vt.  586 ;  Stanley  «.  Ogden,  2  Boot,  259. 

i<  Swager  v.  Pierce,  8  La.  An.  435 ;  Griswold  v.  Sharpe,  2  Cal.  17. 

^  Hm  V.  Chatfleld,  4  La.  An.  562;  Prewitt  o.  Carmichael,  2  La.  An.  948; 
Handy  v.  Brong,  4  Neb.  60 ;  Jacoby  o.  Gk>gell,  5  Serg.  k  B.  450 ;  Mills  o.  Find- 
lay,  14  Qa.  230 ;  Hazard  v.  Jordan,  12  Ala.  180 ;  Qreiner  v.  Prendergast,  3  La.  An.  876. 
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where  the  breach  may  be  tortious.^  When  a  coDtract  is  made 
with  a  carrier  to  transport  goods,  wares  and  merchandise,  or 
even  the  person  of  the  other  contracting  party,  there  is  an 
implied  promise  on  the  part  of  the  carrier  to  perform  the  duty 
with  reasonable  diligence,  having  regard  to  the  safety  of  the 
property  or  person  of  the  other  party.  When  there  is  a  viola- 
tion of  this  implied  contract,  resulting  in  injury  to  the  party, 
though  it  results  from  tortious  n^ligence,  the  fikdua  of  the  case, 
in  respect  to  the  attachment  law,  may  be  readily  distinguished 
from  the  case  of  an  injury  inflicted  upon  one  between  whom  and 
the  tort-feazor  no  contract  relations  existed. 

Under  a  statute  that  embraced  the  restrictions  mentioned  in 
this  and  the  next  preceding  section,  viz.,  that  attachment  would 
only  lie  in  an  action  '*upon  a  contract  express  or  implied,  for 
the  direct  payment  of  money,''  a  case  arose  where  plaintiff  had 
advanced  a  sum  of  money  to  defendant,  upon  the  latter's  prom- 
ise to  construct  certain  machinery,  etc.  The  gist  of  the  action 
was  a  failure  on  the  part  of  defendant  to  p^orm  his  agree- 
ment. The  court  held,  that  as  the  law  implied  a  promise  on 
the  pari  of  defendant,  upon  failing  to  keep  his  express  agree- 
ment, that  he  would  refund  the  unearned  consideration,  this 
implied  contract  brought  the  case  within  the  very  terms  of  the 
statute. ^^  But  the  implied  promise  must  be  one,  which  at  the 
time  of  bringing  the  action  imposes  an  absolute  liability.  If  it 
is  still  contingent,  it  will  not  support  an  action,  and  certainly 
not  attachment.  But  the  promise  will  be  presumed  to  be  abso- 
lute, unless  something  to  the  contrary  appears.^ 

§  13.  Flsxlbilily  of  the  role  eonlbdng  the  prooeedlng  to  aetions 
ex  contractu. — Where  by  the  terms  of  the  statute  the  proceed- 
ing is  only  allowed  in  aid  of  suits  upon  contract,  express  or 
implied,  all  actions  of  an  essentially  different  character  are 
thereby  excluded  from  its  benefits.  But  it  will  be  noticed  that 
this  restriction  is  far  from  universaL  Even  where  it  is  expressly 
authorized  in  actions  arising  on  contract,  in  some  instances  its 

»  Fisher  «.  CoDBeqna,  2  Wash.  0.  0. 882;  Crane  «.  Lewis,  4  La.  An.  820;  Hunt 
V.  Norris,  4  Mart.  (La.)  617 ;  Strock  v.  LitUe,  4  Pa.  St.  416;  Hyde  «.  Higstni,  16 
La.  An.  1 ;  PennBylvania  B.  Oo.  v.  Peoplea,  81  Ohio  St.  687. 

"  S.  C.  V.  Peat  Fuel  Co.  «.  Tuck,  63  Oal.  804. 

»  Planters'  etc.  Bank  v.  Andrews,  8  Port.  401 
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soope  is  enlarged  hy  other  provisions  that  let  in  actions  upon 
demands  that  have  none  of  the  elements  of  a  contract.^  This 
provision  may  also  be  somewhat  hampered  hj  requirements  as 
to  the  affidavit,  where  the  amount  due  is  required  4o  be  sworn 
to,  which  in  general  is  held  to  exdude  actions  for  unliquidated 
amounts,  even  where  the  claim  is  under  a  contract;  provided  it 
furnishes  no  standard  by  which  the  liability  can  be  measured 
with  certainty.*  So,  breach  of  promise  to  marry  was  held  not 
such  a  liability  as  would  support  attachment.'  The  operation  of 
this  provision  is  undoubtedly  enlarged  by  the  statutory  ground 
'^that  the  debt  was  fraudulently  contracted/'  which  would 
clearly  extend  it  to  a  class  of  cases  where  the  action  is  one 
sounding  in  tort. 

Where  this  restriction  is  coupled  with  the  words  ''for  the 
recovery  of  money/'  or  even  where  the  word  "only''  is  super- 
added, to  confine  the  operation  of  the  proceeding  to  still  nar- 
rower limits,  it  would  hardly  be  construed  to  mean  that  the 
conbxust  most  be  one  for  the  payment  of  money ;  but  rather  that 
the  action  on  the  contract  shall  have  for  its  object  the  reooveiy 
of  money. 

§  14.    The  term  "debt"  and  ''indebted"  as  understood  In  this 

eomieotloiL-^  Where  the  common*law  definitions  of  terms  em- 
ployed in  a  statute  are  allowed  to  govern  the  courts  in  constru- 
ing the  acts  of  legislative  bodies,  doubtless  the  employment  of 
these  terms,  in  describing  the  nature  of  the  causes  of  action  that 
will  support  attachment,  would  be  quite  as  restrictive  as  that 
mentioned  in  the  next  two  preceding  sections.  Under  one  stat- 
ute, where  the  proceeding  by  attachment  was  authorized  in 
actions  between  non-resident  parties,  when  the  defendant  was 
"indebted"  to  the  plaintiff,  it  was  held  that  it  would  not  lie  in 
any  other  action  than  such  as  would  sustain  debt  or  inddyiicUus 
asgwn^pgii}  Elsewhere  it  is  laid  down  that  debt  can  only  arise 
from  a  contract.'    I  am  too  much  disposed  to  distrust  l^al 

1  fiiTMnplflu  of  this  nifty  be  found  in  {  11. 

*  fisher  «.  Gonaeqnft,  2  Wuh.  0.  C.  882. 

*  Barnee  «.  Back,  1  Laos.  268;  MaxweU  «.  McBrayer,  Fhill.  (N.  C.)  527.  Bat 
under  a  diiSsrent  atetate  it  was  held  otherwise.    (Morton  «.  Pearman,  28  Qa.  828.) 

<  HftBBTd  «.  Jordan,  12  Alft.  180. 

s  Oriswold  «.  Sharpe,  2  OaL  24;  1  Chit  on  PL  121. 
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definitions  as  a  means  of  construing  statutes,  to  appeal  very 
confidently  to  the  dictionaries  for  the  meaning  of  the   word 
*'debt/^    The  courts,  however,  have  in  several  instances  under- 
taken to  give  the  meaning  thej  attach  to  the  word.     In  one 
case  it  is  mentioned  as  dues  owing  on  liabilities  incurred.'    And 
again,  as  a  sum  of  money  certain,  or  reducible  readily  to  cer- 
tainty.^    In  another  case  it  is  judicially  declared  that  a  promise, 
whether  express  or  implied,  to  pay  as  much  as  certain  goods  or 
labor  are  worth,  or  as  much  as  the  same  kind  of  goods  may  sell 
for  on  a  certain  day  at  a  certain  market,  or  to  pay  the  difference 
between  the  value  of  one  kind  of  goods  and  another,  is  sufiBi- 
dently  definite  and  certain  to  create  a  debt.*     The  commonest 
understanding  is  the  one  that  will  generally  be  applied,  particu- 
larly in  States  where  the  common-law  forms  of  action  are  not 
used.     In  these  States  the  technical   meaning  of   the   word 
"debt"  is  not  allowed  the  slightest  weight  in  construing  the 
statute  providing  for  attachment.     Accordingly,  it  is  held   in 
Louisiana  that  one  who  guaranteed  the  good  conduct  of  a  clerk 
employed  by  plaintiff,  became  indebted  to  plaintiff  within  the 
meaning  of  the  law,  when  the  employee  was  guilty  of  a  breach  of 
trust  whereby  plaintiff  suffered  loss.®    The  same  result  was  held 
to  follow  where  defendant,  being  in  the  lawful  possession  of 
plaintiff's  property,  fiiiled  to  return  it.^    And  where  defendant 
unlawfully  obtained  such  possession,  he  was  held  indebted  to 
plaintiff  for  its  value,  together  with  the  amount  of  expenses 
incident  to  the  taking  and  detention.®    So,  upon  the  theory  of 
indd>tedne88,  has  a  proceeding  by  attachment  been  approved,  in 
an  action  against  a  common  carrier  to  recover  the  value  of  goods 
negligently  lost  in  transit.*    And  where  the  damages  sued  for 
arise  from  contract,  express  or  implied,  whether  they  would  be 
recoverable  in  debt  or  indebUaius  aasicmpgU,  at  common  law  or 
not,  the  demand  will  in  general  support  an  attachment  under  a 
statute  authorizing  the  proceeding,  in  cases  where  defendant  is 

*  Oarver  «.  Bratntree  Han.  Go.  2  Story,  482. 
«  Barber  v,  Bobeeon,  15  N.  J.  L.  17. 

»  Fiaher  v.  Conseqna,  2  Wash.  0.  0.  882. 

*  Cruis  V,  Bichards,  2  Mart.  (N.  6.)  166. 
'  Turner  «.  GoUing,  1  Mart.  (N.  S.)  868. 

*  Grane  v.  Lewis,  4  La.  An.  820. 

9  Hunt  V.  Norris,  4  Mart  (La.)  517. 
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indebted  to  plaintiff,  without  other  qualification.^^  It  has  been 
held,  however,  that  attachment  could  not  be  employed  in  aid  of 
an  action  to  enforce  the  penalty  of  forfeiture  for  the  exaction  of 
usurious  interest."  And  under  a  statute  that  restricted  the 
remedy  to  actions  for  the  direct  payment  of  money  which  was 
payable  in  the  State,  it  was  held  that  the  contract  should  contain 
an  express  stipulation  that  the  money  was  to  be  paid  in  the 
State.^  But  this  only  applies  to  money  payable  on  contracts 
made  without  the  State.^ 

§  15.    Liberal  oonstmetion  of  the  term  '' oreditor.^' — Where 

attachment  is  a  remedy  given  to  all  crediiorsy  the  statute  should 
be  construed  to  mean  substantially  the  same  as  where  it  is 
expressly  authorized  against  debtors,  those  indebted,  or  to  secure 
the  payment  of  dAis.  It  seems,  however,  to  have  been  awarded 
greater  latitude  where  the  statute  expressly  gives  it  to  creditors. 
In  Connecticut  under  such  a  statute,  it  was  held  that  attachment 
would  lie  in  an  action  for  unliquidated  damages.^  While  in 
Maryland  under  a  statute  worded  the  other  way,  but  to  the 
same  common  purport,  it  was  held  that  the  sum  sued  for  must 
be  liquidated,  otherwise  there  could  be  no  valid  attachment.^ 
However,  there  is  a  wide  difference  between  the  damages  sued 
for  in  the  one  case,  and  in  the  other.  In  the  Connecticut  case 
it  was  for  the  value  of  logs'which  defendant  had  undertaken  to 
tow,  and  committed  a  breach  of  his  implied  contract  by  failing 
to  tow  them  safely.  In  the  Maryland  case  the  action  was  for 
profits  on  the  cargo  of  a  vessel,  which  were  rather  speculative  in 
their  character,  and  it  was  mainly  for  the  reason  that  the  amount 
could  not  be  ascertained  by  reference  to  the  terms  of  the  con- 
tract that  it  was  held  not  a  proper  case  for  attachment.  In 
Indiana,  where  the  question  was  as  to  whether  a  party  could 
attack  a  sale  as  fraudulent  against  creditors,  it  was  held  that  one 


10  Hyde  V.  Higginfl,  16  La.  An.  1 ;  Wilson  v,  WUsoni  8  Oill,  192 ;  Strook  «.  Little, 
45  Pa.  St.  il6;  Weaver  v.  Poryear,  11  Ala.  941 ;  Woolfolk  v.  Gage,  Walker,  800; 
Jonea  v.  Bnzsard,  2  Ark.  415 ;  Boelofson  «.  Hatch,  8  Mioh.  277. 
u  Beed  «.  Beaol^  2  Pinn.  26. 
u  palton  «.  Shelton  Sc  Marston,  8  Cal.  206. 
»  Eck  V.  Hoffman,  65  Gal.  601. 
1  New  Hayen  8.  M.  Go.  v.  Fowler,  28  Oonn.  108. 
>  Wanrickv.  Ghafle,28Kd.  154. 
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having  a  cause  of  action  for  Blander  'was  a  creditor  within  the 
meaning  of  the  statute.' 

§  16.  Aotlons  on  Judgments. — The  authorities,  so  far  as 
examined,  are  not  conclusive  as  to  whether  a  judgment  is  a 
0(mtra4st,  in  the  sense  conveyed  hy  those  statutes  which  author- 
ize attachments  in  actions  upon  contract  express  or  implied.^ 
Some  of  the  authorities  maintain  the  affirmative  of  the  general 
proposition,  and  class  them  as  specialties,^  while  others  with 
equal  confidence  hold  to  the  opposite  view.'  In  the  case  of 
lArrabee  v.  Baldwin,*  Sawyer,  C.  J.,  in  expressing  the  views 
of  a  majority  of  the  court,*^  while  admitting  '^  that  a  judgment 
is  a  contract  of  record,  in  a  certain  legal  sense,^'  still  holds  that 
it  is  not  a  contract,  within  the  meaning  of  ]he  act  of  the  lepsf^ 
lature  regulating  the  liability  of  stockholders  of  corporations. 
The  act  fixed  a  certain  liability  for  contracts  of  the  corporation 
npon  those  who  owned  stock  when  such  contracts  were  made, 
and  it 'was  sought  to  charge  those  who  owned  stock  at  the  time 
the  judgment  in  question  was  rendered,  though  it  was  rendered  in 
an  action  upon  a  contract  entered  into  prior  to  their  purchase 
of  stock.  So  in  Bums  v,  Simpson,*  the  court  admitted  that, 
^^  strictly  speaking,^'  which  probably  signifies  the  same  as  speak- 
ing techrdoaUyt  a  judgment  is  a  contract  of  the  class  called 
specialties;  but  they  hold  that  this  is  not  the  generally  accepted 
meaning  of  the  word,  nor  the  sense  in  which  it  is  used  in  the 
Ejinsas  Code  of  Civil  Proceduie. 

But  all  this  only  goes  to  the  question  whether  attachment 
will  lie,  in  an  action  on  a  judgment,  by  virtue  of  the  general 
doctrine  that  judgments  are  contracts,  or  whether  it  must  be 
authorized  by  some  more  general  provision  as  to  the  nature  of 
the  demand,  or  some  special  provision  that  expressly  includes 

•  Shean  v.  Shay,  42  Ind.  876 ;  18  Am.  Sep.  866. 

1  In  Freeman  on  Jadgments  ({  4)  the  aafhor  seems  to  hold  the  qneBtlon  in 
donbt,  as  weU  on  aooonnt  of  its  inherent  nnoerialnties  as  beoanse  of  the  conflict  of 
authorities. 

>  1  Parsons  on  Oontraots,  7;  Ohitty  on  Contracts,  2;  Stuart  o.  Lander,  16  OsL 
872 ;  Morse  v.  Toppan,  8  Gray,  411 ;  Bums  v.  Simpson,  9  Ean.  668.  ^ 

•  Bae  9.  Hulburt.  17  UL  672;  Todd  v,  Cromb,  6  McLean,  172.; 
«  36  Gal.  165. 

•  85  OaL  168. 

•  Suprat  9  Kan.  658. 
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judgments  in  the  enumeration  of  causes  of  action  that  will 
support  attachment. 

There  is  no  good  reason  why  attachment  will  not  lie  in  such 
actions^  as  actions  arising  upon  oontract,  or  by  reason  of  the 
existence  of  the  relation  of  debtor  and  creditor  between  the 
parties^  in  whatever  hmguage  that  relation  may  be  expressed, 
provided  the  judgment  ia  for  the  payment  of  money.  When 
the  action  is  apon  the  judgment  of  a  sister  State,  it  is  unneces- 
sary to  first  proceed  to  judgment  in  the  State  where  the  prop- 
erty lies.  The  attachment  may  issue  upon  the  institution  of 
the  suit,  or  subsequent  thereto,  precisely  as  though  it  were  an 
action  brought  for  any  other  cause.^  But  the  judgment  sued 
on  must  be  a  personal  one,  that  is,  a  judgment  rendered  on  per- 
sonal service  or  appearance  of  defendant,  and  not  itself  a  mere 
judgment  in  rem^  obtained  without  first  having  acquired  juris- 
diction of  the  defendant.^  Such  judgments  as  are  frequently 
roadered  in  attachment  suits,  without  personal  service,  have  no 
extraterritorial  operation.*  Where  the  judgment  is  for  a  cer- 
tain sum  of  money,  and  is  one  upon  which  an  action  may  be 
brought,  though  it  be  a  domestic  judgment,  or  even  the  judg- 
ment of  the  same  court  in  which  suit  upon  it  is  instituted,  it 
will  nevertheless  support  attachment.^^  But  a  judgment  in 
attachment,  where  the  service  of  summons  is  by  publication, 
and  the  action  becomes  essentially  a  proceeding  in  rem,  is  not 
even  an  evidence  of  debt,  and  hence  could  not  serve  as  the 
foundation  of  another  action.^  In  IVArcy  t^.  Ketchum,^  the 
supreme  court  of  the  United  States  lays  down  the  rule  that 
an  action  cannot  be  maintained  in  one  State  upon  a  judgment 
obtained  in  another,  except  where  there  has  been  complete  per^ 

*  W«rd  «.  HcEenzle,  88  Tex.  297 ;  Oodkney  «.  Hilne,  16  Xd.  200. 

*  WoolfoUc  V,  Cage,  Walk.  (Mu».)  800;  Ohamberlaiii  v,  Faria,  1  Ho.  617;  U 
Am.  Decs.  80i;  Bllaa  v.  Heaaty,  61  lU.  888;  Miller  v.  Dongan,  86  N.  J.  L.  21; 
Webaier  «.  Beid.  11  How.  487 ;  Starbock  «.  Hurray,  5  Wend.  liS;  21  Am.  Deo.  172. 

*  Coleman'a  Appeal,  76  Pa.  St  Ui;  BarChman  v,  Jonea,  2Terg.  481;  Fite- 
limmone  v,  Marks,  66  Barb.  883;  Sieel  «.  Smith,  7  Waits  A  B.  447;  Thompaon  «• 
Bmmert,  4  HoLean,  96 ;  Weaterfelt «.  Lewia,  2  McLean,  611 ;  White  «.  Floyd,  Bpear 
Bq.  SSI ;  EimbaU  v.  Niool,  68  Ga.  175. 

M  Oreathonae  o.  Smith,  4  Dl.  641 ;  Toimg  «.  Cooper,  69  Hh  121. 

u  Maneheater  v.  HcKee,  9  HI.  611;  Phelpe  o.  Holker,  1  DalL  261 ;  Pawling  v. 
Bird,  18  Johns.  192;  Phelpa  «.  Baker,  60  Barb.  107;  Bobinaon  v.  Ward,  8  Johna. 
86;  6  Am.  Deo.  827.  — 

u  U  How.  165. 
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sonal  service,  or  jurisdiction  of  the  defendants  obtained  by  their 
appearance.  And  this  rule  was  applied  though  the  jadgment 
in  question  was  against  the  members  of  a  co-partnership,  one 
of  whom  had  been  personally  served  with  summons.^'  Sat  it 
has  been  held  that  a  personal  judgment  maj  be  rendered 
against  a  non-resident  defendant  in  attachment,  upon  a  con- 
fession made  under  the  authority  of  a  power  of  attorney  to 
confess  judgment,  and  a  judgment  so  rendered  would  be  recog- 
nized as  valid  and  binding  in  a  sister  State,  where  an  action 
was  brought  thcreon.^^  Foreign  judgments  are  held  conclusive 
when  they  come  incidentally  in  question,  and  are  not  impeached 
for  want  of  jurisdiction ;  but  only  a  definite  judgment  on  the 
merits  is  conclusive  upon  the  parties.^  But  judgments  of 
sister  States  are  not  always  accepted  upon  the  strength  of  pre- 
sumptions in  favor  of  the  jurisdiction  of  the  courts  by  inrhicfa 
they  were  rendered.  It  is  held  that  where  it  is  not  sho\ni 
afHmatively  that  there  was  personal  service  or  appearance,  the 
judgment  is  void,  for  the  purposes  of  an  action." 

§  17.  Demand  mujBt  be  one  existing  in  bvor  of  plaintiff  at  the 
conunenoement  of  the  action. — To  support  the  process  of  attach- 
ment, the  action  should  be  upon  an  existing  liability  of  defend- 
ant to  plaintiff.  It  is  not  necessary  in  every  instance  that  the 
debt  shall  be  presently  due,  as  we  shall  see  more  fully  in  a  sub- 
sequent chapter.^  But  a  claim  against  defendant,  acquired  by 
plaintiff  after  the  institution  of  his  suit  and  the  issue  of  the  writ 
of  attachment,  will  not  support  the  prior  or  subsequent  proceed- 
ings.' Though  the  debt  be  due,  if  it  is  not  the  property  of  the 
plaintiiT  at  the  beginning  of  the  suit,  attachment  will  not  lie.' 
The  liability  must  be  fixed,  and  not  dependent  upon  a  future  con- 
tingency, as  in  the  cases  of  Blanchard  «.  Grousset,  and  Black  v. 

u  Bee  also  Foroe  o.  Qower,  23  How.  Pr.  294;  Killmm  «.  Woodworth,  5  Johns. 
87 ;  4  Am.  Dec.  821 ;  Lincoln  v.  Tower,  2  McLean,  487 ;  Moore  o.  Gennett,  2  Tenn. 
Oh.  876;  Pennoyer  v.  Neff,  95  U.  8.  714;  Aldrlch  v.  Kinney,  4  Goim.  880;  10  Aid- 
Dec.  151 ;  Hall «.  Williams,  6  Pick.  232. 

i«  Lnmmia  v.  Boon,  8  N.  J.  L.  734 ;  Coleman  v.  Waters,  18  W.  Va.  278. 

u  Colo  «.  Flitcroft,  47  Hd.  813. 

M  Foster  «.  Glazener,  27  Ala.  891 ;  Hall  9.  Williftma,  6  Pick.  282 ;  17  Am.  Deo.  856. 
^  Posty  cb.  xii. 

s  Denegre  v.  Milne,  10  La.  An.  824. 

s  BUnohard  «.  Orooaset,  1  La.  An.  96 ;  Black  v,  Zacharie,  8  How.  488. 
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/  where  the  phuntifl^  were  drawers  of  bills  of  exchange^ 
whidi,  though  unpaid  by  the  drawees,  had  not  been  taken  up  by 
the  plainti£&  at  the  limes  they  institated  their  several  suits ' 
The  same  role  applies  to  the  indoraer  of  negotiable  paper. 
£ ven  after  its  dishonor  and  prior  to  payment  by  the  indorser,  the 
indebtedness  to  him  is  only  contingent,  as  it  may  be  paid  by  the 
party  originally  liable.*  And  it  was  held  that  it  would  not  lie 
againel  an  indorser  of  a  note,  before  the  same  was  doe,  thou^ 
the  maker  was  insolveDt.^  So  a  mere  surety  cannot  anticipate 
his  future  liability,  and  without  discharging  the  prinapal 
dd>tor's  obligation,  maintain  an  action  for  his  own  indemnity, 
by  attaching  the  property  of  the  debtor.'  Xevertheless,  it  has 
been  decided  that  a  goarantor  may  sue  by  attachmant  before  he 
has  paid  the  debt  guaranteed.' 

§  18.  Certainty  as  to  the  anoioit  of  fha  dmaod. — In  addition 
to  the  certainty  with  which  plaintiff  should  be  able  to  £ta\e  that 
defendant  is  indebted  to  him,  which  is  considered  in  the  next 
preceding  section,  there  is  another  matter  concerning  which  he 
should  not  display  any  reasonable  doubt  in  his  initial  proceed«^. 
ings,  and  that  is  the  amount  of  his  demand.  It  is  in  no  case 
essential  that  this  should  be  stated  so  as  to  conform  with  absolute 
preciaiim  to  the  amount  ascertained  on  judicial  investigatioa. 
Trifling  variations,  at  whatever  stage  of  the  proceedings  they 
may  be  discovered,  so  long  as  they  do  not  affect  the  jurisdiction,^ 
may  be  disr^arded  or  amended.  But  whatever  be  the  nature 
of  the  demand,  the  amount  claimed  should  be  stated  with 
approximate  certainty.     This  statutory  requisite  will,  however. 


•  l8  it  not  open  to  qnaftkn  wbeflier  fins  thIb  voold  be  of  nnirenal  sppliatian 
to  the  dntwera  of  biUs  of  exduunge  after  tbej  are  diBhonored  bj  a  ref uaal  of  the 
dzmvee  to  aeoept?  Tbe  weigbt  of  aatboriiy  is  to  the  effect  that  prior  to  aceeptance, 
the  drairee  atiU  remains  the  debtor  of  the  drawix ,  and  not  of  the  holder  of  the  bilL 
(Daniel  on  lifegot.  Iifst.  {  ^  19,  20;  Bank  of  Conuneive  s.  Bogy,  44  Mo.  15 ;  Earri- 
son  o.  WiHiamaon,  2  Edw.  Ch.  438;  Shand  «.  De  BaisMo,  Law  B.  18  £q.  Cta. 
S83.) 

•Hearne  «.  Keatfa,  68  Mo.  84 ;  Hendenon  e.  ThmsKm,  STMisL  448;  Flantera* 
A  Mechanice' Bank*.  Andrews, 8 Port.  404;  Taykir  o.  Dnne,  18 La. fi2. 

1  Hanod  e.  Bnigesi,  5  Bob.  (La.)  448.  8eea}iifr«»8nieadv.GbziBfie]d.l  HaD4j» 
(Ohio)  442. 

•  Todd  9.  Sbooae,  14  La.  An.  428. 

•  Moore  «.  Holt,  10  Qratt.  284. 

L  AiracH. — *. 
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be  more  fully  treated  when  we  come  to  consider  the  affidavit^ 
The  matter  of  certainty  of  amount  to  be  considered  here  is  that 
which  has  reference  to  the  character  of  the  demand,  and  deter- 
mines whether  it  belongs  to  the  class  upon  which  attachment 
suits  may  be  brought.  It  is  not  so  much  the  certainty  of  the 
statement  of  amount  as  the  readiness  with  which  the  truth  of 
such  statement  may  be  deduced  from  the  character  of  the 
demand  as  described.  Thus,  where  from  the  statement  of  the 
circumstances  in  detail  upon  which  plaintiff  expects  to  recover, 
no  certain  inference  can  be  drawn  as  to  the  amount  claimed,  and 
there  is  nothing  but  the  opinion  of  the  affiant  as  to  how  much  is 
owning  in  consequence  of  the  alleged  violation  of  his  rights,  the 
case  would  not  be  one  for  attachment.*  The  amount  must  not 
be  left  to  speculation.  The  demand  being  one  arising  on  con- 
tract, the  contract  itself  should  furnish  a  certain  standard  by 
which  the  amount  can  be  ascertained  with  readiness.'  Especially 
is  this  important  where  the  action  is  brought  upon  an  implied 
contract,  the  breach  of  which  would  furnish  ground  for  an  action 
sounding  in  tort  In  such  cases,  where  the  undertaking  of  the 
delinquent  party  is  not  sufficiently  set  forth  with  his  failure  to 
perform,  there  will  be  nothing  upon  which  the  bald  statement 
of  the  plaintiff  that  he  was  damaged  in  a  certain  sum,  can  be 
predicated,  but  his  own  estimate.*  Under  a  statute  providing 
that  no  attachment  of  real  estate  on  mesne  process  should  create 
any  lien  thereon,  unless  the  nature  and  amount  of  plaintiff's 
demand  were  set  forth  in  proper  counts,  or  a  specification  of  the 
same  appended  to  the  writ,  a  recital  that  the  real  estate  was 
attached  to  the  amount  due  on  account,  $707.92,  interest  $75, 
and  for  the  balance  due  on  account,  was  held  not  a  sufficient 
compliance  with  the  requirements  of  the  statute  to  create  any 
lien  whatever.*  Here  the  departure  from  the  provisions  of  the 
statute  was  most  flagrant.  The  "  balance  of  account,"  which 
was  left  indefinite,  was  in  itself  sufficient  to  destroy  the  certainty 
of  the  statement.*    But  there  are  cases  of  uncertainty  which  fell 

Post,  oh.  vi. 
«  Ackroyd  v.  Ackroyd,  11  Abb.  Pr.  845;  Jeffery  v,  Wooloy,  10  N.  J.  L.  128. 
>  Garland  v,  Canningham,  87  Pa.  St.  228. 

*  Selheimer  v.  Elder,  98  Pa.  St.  154 ;  Wilson  v.  Lonis  Cook  Mannf.  Co.  88  K.  G.  5. 
^  Belfast  Sav.  Bank  v.  Eennebeo  Land  and  Lumber  Go.  73  Me.  404. 

*  See  also  Friedlander  v,  Myers,  2  La.  An.  920. 
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within  the  role,  where  the  contract  is  certain  in  amonnt,  and  the 
demand  for  judgment  is  eqnallj  certain  and  definite.  Thus 
where  the  action  is  brought  on  the  bond  of  a  public  officer  given 
for  the  &ithfiil  discharge  of  his  duties,  and  the  penalty  of  the 
bond  is  the  measure  of  plaintiff's  demand  as  well  as  of  the  jndg> 
ment,  which,  however,  is  satisfied  by  the  payment  of  the  amouot 
of  plaintiff's  damages  found  on  judicial  invesdgaticm.  The 
uncertainty  of  the  amount  which  plaintiff  will  be  entitled  to 
recover  is  what  renders  such  actions  obnoxious  to  this  objection, 
and  it  is  for  this  reason  that  neither  in  actions  for  the  reooverv 
of  unliquidated  damage  on  official  bonds,^  nor  in  actimis  for  the 
penalty  of  the  bond  intended  to  secure  sudi  damages,  will 
attachment  lie.' 

I  19.    Demands  seenied  by  mortgage  or  ctberwtae.  —  The 

statutes  of  some  of  the  States  and  Territories  confine  the  pro- 
ceeding by  attachment  to  demands  not  already  secured  by  mort- 
gage, lien,  or  pledge,  or  to  those  where  the  security  has  failed 
or  become  nugatory  by  the  act  of  defendant,  or  without  the  act 
of  plaintiff  contributing  to  that  result.^     The  rulings  of  the 
courts  upon  the  question  as  to  how  the  taking  of  such  security 
affects  the  right  of  plaintiff  to  attach,  must  be  essentially  differ- 
ent where  this  provision  is  in  force  firom  what  they  would  be 
where  there  is  no  such  restriction.     Thus  in  Massachusetts, 
where  attachment  on  mesne  process  issues,  as  of  course,  without 
affidavit,  bond,  or  order  of  court,  upon  the  simple  direction  of 
plaintiff,  except  in  special  cases,  it  is  held  that  a  mortgagee  of 
personal  property  may  waive  his  rights  under  the  mortgage  and 
attach  the  property  to  secure  his  debt.^     This  is  in  harmony 
with  the  rulings  in  Maine  where  the  same  liberal  provisions  in 
favor  of  process  by  attachment  prevail,  as  in  the  State  of  Mas- 
sachusetts.'    The  rulings  are  to  the  same  effect  as  regards  mort- 
gages of  real  property  in  the  State  of  Louisiana.^     In  one  case 
in  Massachusetts,  however,  it  was  held  that  where  the  creditM" 

'  Btaie  «.  BeaU,  3  Har  k,  McH.  347 ;  Kew  Haren  r.  Fowler,  28  Goon.  108. 

*  Cheddick  «.  Xftreh.  21  N.J.  la.  468. 
^  See  Appendix,  Galifomim. 

s  Back  V.  Ingereoll,  11  Met  236. 

*  Libbj  r.  Cnsbnum,  29  He.  429 ;  Whitney  v.  Famr,  61  He.  418. 

*  Stfkdel  V.  George,  18  La.  An.  526. 
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held  a  pledge  as  securitj  it  must  be  returned  to  the  pledgor 
before  the  creditor  could  proceed  by  attachment.*  But  this 
case  was  subsequently  overruled  by  the  same  court,*  when  it  was 
declared  -to  be  contrary  to  all  the  authorities  before  and  since.'^ 
It  was  also  decided  by  the  supreme  court  of  Vermont  that 
where  the  pledge  held  by  the  creditor  as  security  for  the  debt 
was  a  good  note,  it  was  not  incumbent  upon  him  to  return  it  or 
relinquish  any  of  the  advantages  accruing  to  him  from  its  pes* 
session  as  a  condition  to  his  proceeding  by  attachment  of  the 
debtor's  property.* 

In  those  States  where  the  statute  expressly  excludes  from  the 
class  of  demands  which  may  be  sued  by  attachment  all  debts 
secured  by  mortgage,  pledge,  or  lien,  except  where  the  security 
has  become  valueless  without  the  act  of  the  plaintiff  or  the  per- 
son to  whom  such  security  was  given,'  the  policy  of  the  law  is 
manifestly  different  from  that  of  the  eastern  States.  It  is 
intended  that  the  security  so  taken  or  held  by  the  creditor 
shall  be  first  exhausted  before  he  proceeds  against  the  defendant 
by  the  harsh  process  of  attachment,  provided  his  security  is  of 
any  value  at  the  time  he  seeks  to  enforce  his  claim.  Thus  far  I 
have  found  no  case  where  the  question  has  been  raised  whether 
attachment  would  lie  to  cover  the  residue  of  the  demand  after 
so  much  as  had  been  secured  by  mortgage  or  other  lien  had 
been  realized  by  foreclosure  or  sale.  Nevertheless,  I  apprehend 
there  will  be  no  difficulty  in  disposing  of  this  question,  should 
it  ever  arise,  as  the  unsecured  remainder  would  be  no  longer 
protected  by  the  mortgage  or  lien.  The  security  ceases  to  be,  the 
moment  it  is  exhausted. 

The  question  has  been  raised  whether  a  vendor's  lien  upon 
real  estate  was  of  such  a  character  as  to  preclude  the  holder  of 
it  from  enforcing  payment  of  the  unpaid  purchase  money  by 
attachment.  In  Hill  v.  Grigsby,*®  this  question  was  first  pre- 
sented for  the  consideration  of  the  supreme  court  of  California. 

*  Clererly  v,  Bnckett,  SlCasB.  149. 
«  Taylor  «.  Oheever,  6  Gray,  146. 

T  See  Whitwell  v,  Bigham,  19  Pick.  117,  where  it  ig  held  fhat  the  holding  of  col- 
lateral security  for  a  note  is  no  obstacle  to  suing  by  attachment. 
"  Chapman  «.  Clongh,  6  Vt  128. 
"  Code  CiT.  Proo.  Oal.  {J  587,  588,  sub.  1. 
»  82  OfO.  55. 
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It  was  objected  that  the  liens  contemplated  by  the  Code  were 
snch  only  as  were  of  statutory  origin;  also  that  the  property  in 
question  was  not  within  the  State,  and  hence  the  lien  could  not 
be  enforced  by  the  courts  of  the  State  who  were  called  upon  to 
pass  judgment  as  to  its  effect.  These  objections  were  overruled 
by  the  court,  holding  that  as  the  statute  did  not  confine  the 
meaning  of  the  term  '^  lien/'  within  the  narrow  limits  claimed, 
it  would  be  held  to  extend  to  all  valid,  subsisting  liens,  whether 
of  statutory,  common  law,  or  equitable  origin,  regardless  of  the 
9Uu8  of  the  property  thereby  encumbered.  In  a  subsequent 
oase  the  same  court  passed  upon  the  question  where  the  vendee 
had  conveyed  the  property  to  a  third  party  by  a  deed  of  convey- 
ance to  operate  as  a  mortgage.  In  this  case  the  vendor  had 
made  an  absolute  conveyance  to  the  first  vendee,  and  it  was  for 
the  unpaid  portion  of  the  purchase  money  that  he  sought  to 
attach.  It  was  not  denied  that  his  lien  attached,  notwithstand- 
ing the  nature  of  the  conveyance  by  which  the  title  was  trans- 
ferred, nor  did  the  court  attempt  to  determine  the  question  of 
priority  of  right  between  the  vendor  and  the  second  vendee  or 
mortgagee;  nevertheless  they  held  that  the  feet  of  the  existence 
of  this  second  conveyance  or  mortgage  was  sufficient  to  take  the 
lien  of  the  original  vendor  out  of  the  operation  of  the  statute. 
It  cast  a  cloud  upon  the  lien  which  destroyed  its  character  as  a 
fixed  and  absolute  security.  To  determine  its  value  the  plaintiff 
must,  by  the  act  of  defendant,  be  drawn  into  a  legal  controversy 
with  a  third  party.  This  was  not  the  kind  of  lien  intended 
by  the  statute;  but  one  of  a  fixed,  determinate  character,  capable 
of  being  enforced  with  certainty  by  proceeding  against  the 
debtor  alone.  It  was  accordingly  held  that  the  vendor's  lien 
interposed  in  this  case  was  no  obstacle  to  proceeding  by  attach- 
ment to  recover  the  unpaid  purchase  money." 

But  where  the  plaintiff,  at  the  time  of  assuming  liability  for 
defendant,  received  certain  shares  of  stock  as  collateral  indem- 
nity, and  upon  being  required  to  pay  the  debt  for  which  he  had 
become  surety,  brought  an  action  against  defendant,  and  caused 
the  latter's  property  to  be  attached,  the  court  held  that  it  was 
error   to  overrule  the  motion  of  defendant  to  discharge  the 

u  Porter  v.  Brooks,  S5  CaL  199.    See  alio  Bobs  v,  Heintzen,  86  Gal.  813. 
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atta43hment  whether  the  certificates  of  stock  had  been  indorsed 
or  not,  as  plaintiff  undoubtedly  had  some  interest  in  them  as 
pledgee.^  Where  an  attachment  is  levied  upon  property  of  the 
defendant,  a  lien  is  thereby  created  for  the  debt;  but  it  has  been 
held  no  objection  to  foreign  attachment  or  attachment  on  the 
ground  of  non-residence  of  the  debtor,  that  the  same  process  had 
been  issued  against  his  property  in  another  State  for  the  same 
demand.^'  The  landlord's  lien  for  rent  has  also  been  hdd  no 
obstacle  to  his  having  the  benefit  of  this  process  to  secure  the 
demand." 

The  question  also  naturally  occurs  to  the  reader  in  this  con- 
nection whether,  and  to  what  extent,  pre-existing  liens  in  favor 
of  third  parties  M'ill  affect  the  rights  of  the  attaching  creditor. 
But  this  branch  of  the  subject  has  been  reserved  for  fuller 
treatment  in  a  subsequent  chapter,  and  is  not  necessarily  in- 
volved in  the  discussion  of  the  character  of  the  demands  upon 
which  attachment  will  be  issued." 

• 

§  20.  Whether  the  demand  be  legal  or  equitable. — We  have 
already  seen  that  this  remedy  is  essentially  legal  in  its  nature.* 
That  it  will  not  lie  in  aid  of  actions  essentially  equitable  in  their 
nature.*  This,  however,  like  most  of  the  rules  affecting  this 
proceeding,  is  variable,  as  the  legislature  interprets  the  peculiar 
wants  of  the  constituent  body  represented.  The  statutes  are 
so  widely  different  in  their  provisions  in  this  i^espect,  that 
judicial  construction  in  each  State  must  be  essentially  differ^ 
ent  in  its  conclusions  from  that  of  the  courts  of  other  States. 
In  some  of  them  there  are  special  statutory  provisions  for 
attachment  of  property  by  process  issued  out  of  chancery  courts, 
or  in  proceedings  distinctly  equitable  in  their  nature.'  Such  is 
the  construction  which  the  statute  of  the  States  of  Iowa,*  Ken- 

x>  Beaadry  «.  Yache,  45  Cal.  8. 

u  Clark  «.  Wilson,  2  Wash.  0.  G.  560;  Fisher  v.  Consequa,  2  Wash.  O.  O./IQ. 
^*  Botzler  v.  Kotzler,  46  Iowa,  1S9. 
J*  Pontf  ch.  XV. 

1  Ante,  2  4;  Lackland  v,  Qaresche,  56  Mo.  267 ;  Megee  «.  Beirne,  39  Pa  St.  60; 
McPhcraon  v.  Snowden,  19  Md.  197. 

>  Ebner  v.  Bradford,  3  Abb.  Pr.  N.  S.  218;  Johnson  v.  Short,  2  La.  An.  299; 
Eetchnm  v.  Ketchnnii  1  Abb.  Pr.  N.  B.  157.  See  also  Hamphreys  v.  Matthews,  U 
III.  471. 

>  Aide,  1 10,  note. 

*  Crouch  V,  Crouch,  9  Iowa,  269 ;  Ouny  v.  Allen,  55  Iowa,  818. 
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tuckv,'  and  in  some  of  the  other  States,*  under  general  or  special 
provisions  of  their  statutes.  In  actions  between  partners  respect- 
ing their  partnership  affairs^  which  is  a  branch  of  jurisdiction 
exercised  hy  courts  of  equity,  the  decisions  are  conflicting  when 
brought  into  comparison  with  each  other,  though  probably  made 
in  perfect  harmony  with  the  governing  statute  in  each  case. 
Thus,  in  Ohio  it  is  held  that  attachment  will  lie  in  a  suit  by 
one  partner  against  his  co-partner,  after  dissolution,  to  recover 
an  unsettled  balance  due  on  acoounl  of  their  partnership  transac- 
tions.' This  was  also  the  general  nature  of  the  case  of  Curry  v. 
Allen,*  w^hich  was  decided  under  the  Iowa  statute.  In  Califor- 
nia, however,  where  demands  subject  to  enforcement  by  attach- 
ment are  described  as  ''an  action  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  ....  and  is  not 
secured,''  etc,  and  no  specific  mention  is  made  of  actions  equi' 
table  or  legal  in  their  nature,  it  is  held  that  attachment  will  not 
He  in  actions  between  partners  concerning  their  partnership 
affiurs.*  This  ruliog  is  in  harmony  with  that  of  the  Louisiana 
courts,^*  and  at  least  some  of  those  of  New  York.*^  In  the  lat- 
ter State,  in  an  action  brought  against  defendant  for  his  unau- 
thorized use  of  plaintiff's  trade-mark,  it  was  held  that  as  the 
suit  was  in  the  nature  of  an  equitable  proceeding  to  restrain  by 
injunction,  attachment  would  not  lie.^  Nevertheless,  the  sweep- 
ing language  employed  in  construing  the  statute  of  the  same 
State,^  in  another  case,  as  I  have  it  noted,  would  seem  to 
embrace  actions  of  an  equitable  as  well  as  of  a  l^al  nature.  It 
is  as  follows:  ''It  is  not  neoessary  under  the  Code  that  the 
pl^ntiff  should  have  a  cause  of  action  for  the  payment  of 
money  merely,  to  have  an  attachment.  It  is  enough  that  a 
cause  of  action  exists  against  the  defendant,  and  that  the  amount 
of  the  claim  and  the  grounds  thereof  are  stated."  ^^ 

*  GUffk  «.  Arnold,  9  Dana,  905. 

*  See  Appendix. 

^  Qoble  V.  Howud,  12  Ohio  St.  165.    See  Uao  Traadway  o.  Bjan,  8  Kan.  4S7. 
«55Iowa,31& 

*  Wheeler  «.  Fknner,  88  Cal.  208. 

^  Johnaon  «.  Short,  3  La.  An.  277 :  Bringar  o.  Griffin,  2  La.  An.  154. 
"  Ketehom  «.  Ketchnm,  1  Abb.  Pr.  N.  S.  1. 

"  Onilhon  «.  lindo,  9  Boaw.  001.    See  alao  Hassie  o.  G.  L  W.  U.  Congregation, 
86CaL378. 

»  N.  Y.  Code,  ;  229. 

^  Ward  V.  Begg,  ISBarb.  189. 
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Where  there  is  no  statutory  provision,  either  expressly  or  by 
necessary  implication,  extending  the  operation  of  attachment  to 
actions  of  equitable  cognizance,  no  restrictive  language  would  be 
necessary  to  warrant  a  court  of  equity  in  withholding  its  aid 
from  the  prosecution  of  so  harsh  and  summary  a  remedy. 
When  the  action  is  one  which  seeks  equitable  relief,  whether  it 
be  in  a  court  of  exclusively  equitable,  or  of  mixed  jurisdiction, 
there  is  something  inherently  incongruous  in  the  employment 
of  a  purely  statutory  mode  of  procedure,  so  importunate  and 
exacting  as  the  process  of  attachment. 

§  2L    The  general  reason  for  exduding  addons  ex  delicto. — It 

would  be  a  thankless,  as  well  as  an  exceedingly  burdensome 
task,  to  attempt  to  assign  reasons  for  legislative  enactments. 
So  far  as  the  statutes  expressly  or  impliedly  exclude  actions 
sounding  in  tort  from  the  operation  of  the  process  of  attach- 
ment, they  for  the  most  part  do  so  for  the  simple  reason  that 
other  attachment  laws  have  so  confined  the  remedy.  One  rea- 
son why  the  courts  have  been  inclined  to  discountenance  the 
employment  of  this  remedy  to  enforce  obligations  arising  out  of 
implied  contracts,  where  the  breach  complained  of  is  in  ita 
nature  essentially  tortious,  is  that  the  amount  claimed  measures 
the  undertaking  given  to  secure  the  defendant  against  loss. 
But  this  criterion  is  itself  manifestly  arbitrary.  There  is  no 
necessary  connection  between  the  amount  of  plaintiff's  claim 
and  the  extent  of  defendant's  injuries  from  a  wrongful  attach- 
ment. There  is  no  good  reason  that  can  be  urged  why  attach- 
ment should  not  lie,  as  well  in  an  action  for  unliquidated 
damages  arising  from  the  commission  of  a  wrong,  leaving  out 
of  consideration  altogether  the  element  of  contract,  as  in  one  for 
the  direct  payment  of  money  on  an  express  agreement.  The 
reason  for  the  distinction  must  be  found  in  the  statute  by  which 
the  proceeding  is  authorized.  If  the  legislature  sees  proper  to 
restrict  the  use  of  this  remedy  to  cases  arising  in  contract,  and 
accompanies  this  requirement  with  others  that  render  it  incum- 
bent upon  plaintiff  to  make  his  statement  of  the  amount  claimed 
certain  and  definite,  or  reducible  to  certainty  by  a  standard  sup- 
plied by  the  words  of  the  contract  itself,  the  enactment  furnishes 
sufficient  reason  for  judicial  discrimination  against  implied  oon- 
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tracts  which  are  violated  by  the  commission  of  wrongs  for  which 
defendant  may  be  required  to  respond  in  exemplary  damages. 
The  same  reason  can  be  found  for  excluding  those  cases  where 
the  claim  for  damages  is  not  only  unliquidated^  but  are  con- 
fessedly of  a  purely  speculative  character,  depending  upon 
proof  of  probable  profits  in  some  thwarted  trading  venture. 
But  where  this  requirement  of  certainty  in  the  statement  of  the 
amount  does  not  appear  in  the  statute,  there  is  nothing  inherent 
in  the  nature  of  a  suit  for  wrongs  inflicted  upon  either  person, 
property,  or  reputation,  that  should  exempt  defendant  from  the 
operation  of  attachment  laws. 

§  22.  Actions  arising  In  tort — Waiving  the  tort  and  suing  on 
the  implied  contract.  — Still  having  in  view  the  subject  of  the  next 
preceding  section,  as  well  as  all  that  has  been  offered  concerning 
'' actions  arising  on  contract,  express  or  implied,^'  and  the 
authorities  cited,^  I  desire  to  present  more  explicitly  what  seems 
to  be  a  fair  and  legitimate  construction  of  this  feature  of  the 
statute,  in  respect  to  implied  contracts. 

Two  kinds  of  contracts  by  implication  are  generally  recog- 
nized. One,  in  which  the  agreement  of  the  parties  is  a  pure  fic- 
tion, contrived  to  afford  the  party  who  has  suffered  a  wrong 
which  could  only  be  redressed  by  an  action  in  form  ex  ddidOy 
an  opportunity  to  ignore  the  wrong  by  waiver,  and  bring  his 
action  in  cissumpsit,  allying  a  contract  which  would  be  suffi- 
ciently proved  by  satisfactory  evidence  that  it  was  the  duty  of 
defendant  to  observe  its  alleged  terms,  as  by  paying  for  property 
wrongfully  converted,  etc.^  The  other  is  where  the  obligation 
to  pay  grows  out  of  relations  formed  by  mutual  consent  of  the 
parties,  without  express  words  to  define  their  respective  rights 
and  duties;  as  where  one  undertakes  to  perform  a  particular 
service  for  another,  and  the  other  tacitly  accepts  the  service ;  or 
one  solicits  the  services  of  another  in  the  line  of  his  calling,  and 
the  other  undertakes  to  perform  the  services.  Without  express 
words  in  either  case,  it  is  understood,  in  the  first  instance,  that 
the  party  accepting  the  services  will  pay  what  they  are  reason- 
ably worth;  in  the  latter,  that  the  party  accepting  the  duty  will 

1  Supra,  {  }  12, 13. 

s  BliM  on  Code  Pleading,  {2  9, 18, 14, 152.  ..   .  , 
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Tender  the  services  in  a  proper  manner.'  It  is  this  latter  class 
of  implied  contracts  to  which  the  statute  unquestionably  refers, 
if  not  to  those,  also,  where  the  contract  is  a  mere  fiction  of  law, 
invented  for  a  purpose  which,  under  the  Code,  no  longer  exists.^ 
And  yet,  where  the  contract  relation  exists  between  the  parties 
by  mutual  understanding,  events  may  occur  before  the  purpose 
of  their  agreement  has  been  accomplished  which  will  materially 
alter  their  respective  attitudes.  There  may  not  only  be  acts  of 
omission  which  amount  to  a  breach  of  the  terms  of  the  implied 
contract,  but  apts  of  aggressive  wrong,  contrary  to  the  l^ter 
and  spirit  of  the  tacit  understanding,  and  at  the  same  time  an 
open  and  flagrant  violation  of  public  duty;  or  the  implied 
contract  may  be  broken  by  wrongful  acts,  varying  in  degree 
from  mere  carelessness  to  willful  negligence,  and  there  seems  no 
reasonable  doubt  that  under  the  Codes,  except  where  otherwise 
expressly  provided,  the  injured  party  may  maintain  an  action  as 
for  the  simple  failure  of  the  other  to  perform  his  part  of  the 
understanding,  entirely  waving  the  element  of  wroi^  beyond 
this.'^  In  actions  on  implied  contracts  of  this  character,  attach- 
ment will  certainly  lie,  notwithstanding  the  tortious  elements 
that  enter  into  their  breach.  Nor  is  this  saying  that  it  would 
be  an  undue  exercise  of  liberal  construction  to  hold  that  the 
old  fiction  may  be  resorted  to,  when  the  implied  contract  rela- 
tion has  its  inception  in  the  wrongful  act  of  the  party  defendant, 
as  in  taking  the  property  of  plaintiff  and  not  in  any  mutual 
understanding,  .tacit  or  otherwise.  Where  this  fiction  may  still 
be  resorted  to  in  any  case,  for  any  purpose  whatever,  there  is  no 
good  reason  for  holding  that  it  may  not  be  invoked  to  bring  the 
same  case  within  the  class  of  actions  which  may  be  supported  by 
attachment,  as  causes  of  action  arising  on  contract,  express  or 
implied. 

§  23.    ActioiiB  for  "  imllquidated  damages  "  arising  on  oontraet 

— ^Where  the  phrase  "  unliquidated  damages''  has  been  employed 
herein,  or  in  the  cases  cited,  it  is  not  to  be  understood  as  defined 
in  the  dictionaries,  where  its  opposite,  liquidated  damages^  is 

s  filisB  on  Oode  Pleading,  J^  128, 154. 

*  Tabor  d.  Big  Pittsburgh  Con.  3.  M.  Go.  14  Fed.  Bep.  686. 

»  PemuylTama  B.  Oo,  v.  Peoples,  81  Ohio  St.  587. 
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given  to  distlnguisli  it  from  the  penalty  of  an  obligation 
assumed.^     Thus  understood,  it  would,   in  cases  that  hold  it 
essential  to  certainty  that  the  damages  should  be  liquidated, 
confine  the  operation  of  the  attachment  law  to  very  few  cases. 
The  meaning  intended  to  be  conveyed  is  merely  that  the  amount 
plaintiff  is  entitled  to  recover  shall  be  ascertained,  or  ascertain- 
able by  reference  to  the  contract,  and  proof  of  what  was  done 
nnder  it;^  that  the  standard  by  which  defendant's  liability  is 
to  be  measured  shall  be  furnished  by  the  contract,  and  not  left 
open  to  mere  speculation  or  vague  conjecture.     So  where  an 
action  was  brought  on  the  breach  of  a  contract  to  carry  freight, 
and  the  damages  claimed,  in  addition  to  the  time,  trouble,  and 
delay,  were  principally  for  loss  of  probable  profit  on  the  cai^, 
this  was  deemed  too  indefinite  and  uncertain  to  enable  the 
plaintiff  to   swear  with   certainty  to  the  amount  due.»    But 
where  the  action  was  upon  an  implied  contract  to  tow  certain 
logs  safely,  and  a  n^ligent  breach  by  which  the  1(^  were  lost, 
though  there  was  no  agreement  as  to  what  should  be  the  liqui- 
dated damages,  the  amount  was  readily  ascertained  by  computa- 
tion of  the  value  of  the  property  lost,  and' it  was  held  that  the 
party  could  maintain  attachment  in  aid  of  his  action.^     It  is  no 
objection,  then,  that  the  damages  are  unliquidated.'    Where  a 
farm  was  worked  "on  shares''  for  one  half  the  crop,  and  the 
landlord  took  it  all,  it  was  held  that  attachment  would  lie  in 
aid  of  a  suit  by  the  tenant,'  which,  irrespective  of  any  peculiar 
features  of  the  statute,  is  a  fair  example  of  such  unliquidated 
damages  as  possess  the  essential  feature  of  certainty.     What  is 
required  is  that  the  damages  may  be  readily  ascertained,  and 
that  the  basis  of  computation   employed   by  plaintiff  should 
appear  to  be  reasonable  and  definite.^    But  the  cases  do  not  all 
turn  upon  the  questicm  whether  the  damages  are  liquidated, 
even  in  the  sense  in  which  it  is  here  used.    It  has  been  held  in 


1  Bapalje  a  Lawrence's  LftW  Diet.  886. 

'  Wibon  V.  WUson,  8  GUI,  192 ;  60  Am.  Peo.  686. 

'  Warrwick  «•  Chase,  28  Md.  154. 

*  New  Haven  8.  H.  Go.  v.  Fowler,  28  Conn.  103. 
'  Bedwood  v.  Oonseqna,  2  Browne  (Pa.)  62. 

*  Holloway  «.  Brinkley,  42  Ga.  226. 

^  Wilson  V.  liOnis  Oook  Mfg.  Co.  88  N.  0.  6 ;  Belheimer  v.  Elder,  98  Pa.  Si.  154; 
CtrlsQd  V.  Cnmun^^ham,  87  Pa.  St.  228. 
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New  York  that  where  the  cause  of  action  aroee  ex  covUractUf 
attachment  would  lie  whether  the  damages  claimed  were  liqui- 
dated on  unliquidated.* 

§  24.  At  what  stage  of  the  prooeedings  the  Impropriely  of  the 
demand  may  be  taken  advantage  of — Inonrable  defects. — Ordi- 
narily, the  improper  character  of  the  demand  will  appear  in 
the  primary  stages  of  progress,  and  may  be  taken  advantage  of 
in  the  manner  and  by  the  means  more  particularly  described  in 
the  chapter  reserved  for  consideration  of  questions  of  irr^u- 
larity.^  But  the  defect  may  be  disclosed,  or  may  arise  by  the 
interposition  of  subsequent  events.  For  though  it  be  true,  as  a 
general  proposition,  applicable  in  the  cases  where  it  is  so 
declared,  that  the  attachment  must  stand  or  fall  according  to  the 
state  of  &cts  existing  when  the  writ  issues,  and  that  defects 
cannot  be  cured  by  a  subsequent  event,^  it  is  only  strictly 
accurate  as  to  the  first  part  of  the  proposition,  that  they  must 
stand  according  to  the  facts  as  they  exist  at  the  time.  This 
restriction  has  been  carried  to  the  length  of  holding  that  the 
validity  of  the  attachment  is  not  only  to  be  tested  by  the  state 
of  &cts  at  the  time  of  issuing  the  writ,  but  that  it  is  to  abide 
the  condition  of  things  as  originally  stated.  Accordingly,  in  an 
action  where  plaintiff  failed  to  allege  that  the  debt  sued  on  was 
one  which  arose  ex  contractu^  it  was  held  that  after  the  writ  was 
issued,  the  omitted  all^ation  could  not  be  supplied  by  amend- 
ment, so  as  to  give  validity  to  the  attachment.'  Nevertheless, 
where  the  improper  character  of  the  demand  appears  at  any 
stage  of  the  proceedings  prior  to  judgment,  it  is  not  too  late  to 
take  advantage  of  the  defect,  and  the  attachment  proceeding 
will  be  dismissed.^  And  in  a  suit  by  attachment  against  man 
and  wife,  on  a  debt  of  the  wife  contracted  before  coverture,  the 
death  of  the  wife,  prior  to  judgment,  was  held  to  abate  the  suit, 
and  operated  to  release  the  husband's  property  which  had  been 

'  Lenox  v,  Howland,  8  C&ines  Oas.  S28 ;  Lowton  «.  Eieli  61  Barb.  80 ;  9i  How. 
Pr.465. 

1  Post,  ch.  xxi, 

*  Denegre  v.  Milne,  10  La.  An.  824;  Bead  v.  Ware,  2  La.  An.  498;  Blanofaanl  «. 
GroQSset,  1  La.  An.  98 ;  Todd  v.  Shoaae,  14  La.  An,  426. 

>  Pope  V,  Hibemia  Ins.  Co.  24  Ohio  St.  481. 

«  Elliott «.  Jaduon,  8  Wis.  649. 
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seized  under  the  writ.  Attachment  proceedings  have  also  been 
quashed,  where  the  action  was  brought  upon  proper  demands, 
for  the  reason  that  there  were  united  in  the  same  action  causes 
upon  which  attachment  would  not  issue  under  the  governing 
statute.* 

»  Lamb  o.  Belden,  16  Ark.  538. 

*  Union  Oom.  Uanof.  Co.  v.  Baht,  9  Hon,  308. 
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2  26.  When  the  lien  attaches. 

2  27.  Title  to  the  property  not  devested  by  attachment. 
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2  32.  Order  of  priority  between  attaching  creditors. 

2  33.  Bight  of  attaching  creditors  to  attack  fraudulent  conyeyanoeB  or  asaignmenti. 
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2  35.  Attaching  creditor's  rights  affected  by  legislation. 

2  36.  Bights  of  defendant's  co-owners  in  attaohedj>roperty. 

2  87.  Bights  of  intervenors. 

§  25.  The  rightB  seonied  by  attaohing  creditois. — The  writ 
of  aitacliment  contains  the  limitations  upon  the  authority  of 
the  officer  as  to  the  property  upon  which  he  may  levy.  This 
power  generally  extends  to  all  the  property  of  the  defendant, 
real  and  personal,  within  the  territorial  jurisdiction  of  the  court, 
not  exempt  by  law,  or  so  much  thereof  as  is  sufficient  to  satisfy 
the  debt  and  costs.  The  object  is  to  furnish  the  plaintiff  with 
security  for  the  payment  of  such  judgment  as  he  may  obtain, 
and  to  that  end  the  attachment  operates  as  a  lien.^  It  is  a  lien, 
not  only  in  the  sense  that  it  will  take  precedence  of  any  subse- 
quent voluntary  transfer  of  the  debtor's  interest,  but  it  is  alike 
binding  upon  the  interests  of  the  heirs  or  personal  representa- 
tives of  the  debtor  in  the  property  attached,^  unless  the  action 
be  one  that  abates  on  the  death  of  defendant.'  So  the  lien  thus 
acquired  will  take  precedence  of  the  rights  of  a  subsequent  pur- 
chaser at  an  involuntary  sale,  or  of  the  lien  created  by  statute 

1  Bnrdett  v.  Phillipps,  78  Ey.  246. 

*  Thatcher  v.  Bancroft,  15  Abb.  Pr.  2i8 ;  Lamb  «.  Belden,  16  Ark.  689 ;  Frellson  v, 
GreeUt  19  Ark.  876 ;  GroBvenor  v.  Gold,  9  Mass.  209. 
>  Crocker  v.  BadoUi&i  8  Brer.  28. 
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in  &vor  of  judgment  and  execution  creditors,  in  all  cases  where 
the  judgment  is  rendered  or  the  execution  issued  subsequent  to 
the  attachment.'*  It  has  also  been  held  that  the  attachment  lien 
\rould  not  be  affected  bj  a  subsequent  assigumeut  in  bankruptcy 
where  the  bankmpt  law  excepted  liens  generally  from  the  oper- 
ation of  such  assignments,'^  though  it  is  held  under  a  differejit 
statute  that  the  action  by  attachment,  b^un  in  the  lifetime  of 
the  debtor,  would  be  abated  after  his  death  by  the  insolvency 
of  his  estate.^  In  general,  however,  the  lien  may  be  said  to 
continue  until  the  property  is  sold  under  execution,  unless 
sooner  dissolved  for  irregularity,  or  on  traverse  of  the  grounds 
alleged  in  the  affidavit,  or  upon  judgment  for  the  defendant,  or 
unless  the  property  attached  is  released  on  bond.^ 

There  is  nothing  so  sacred  in  the  character  of  the  rights 
acquired  by  the  attaching  creditor  but  that  the  lien  may  be  by 
statute  subordinated  to  any  more  &vored  claim,  as  the  lien  of  a 
mechanic  or  material  man. 

The  rights  acquired  by  plaintiff  in  respect  to  defendant's 
property,  by  virtue  of  the  attachment,  are,  therefore,  nothing 
more  than  a  preference  over  his  diligent  creditors,  in  the  way 
of  having  his  expected  judgment  satisfied. 

§  26.  When  the  lien  attaches. — Nothing  is  effected,  however, 
by  the  issue  of  the  writ  of  attachment,  beyond  the  power  of  the 
oflScer  to  levy  the  same  upon  property  when  found,  or  upon 
property  rights  and  credits  in  the  hands  of  third  persons.  Not- 
withstanding, that  for  certain  purposes,  and  in  order  to  deter- 
mine certain  conflicting  claims  to  priority,  the  lien  in  some  cases 
may  take  effect  when  levied  by  relation,  from  the  time  the  writ 
was  issued;^  until  it  is  levied  none  of  the  property  or  credits 

*  Moore  v.  Holt,  10  Grati  284 ;  Beeyes  o.  Johnson,  12  N.  J.  L.  29 ;  Stockly  o. 
Wadmui,  1  Honst.  860;  ShacUett  &  Clyde's  Appeal,  14  Pa.  St.  826;  Tappan  o. 
Harruon,  2  Hnmph.  172. 

^  Bovner  v.  Brackett,  21  Vt.  599 ;  Davenport  «.  Tilton,  10  Met.  820;  Honghton 
V.  Eastifl,  5  Law  Beporter,  505 ;  Ingraham  v.  PbilUpe,  1  Day,  117 ;  Eittridge  v. 
Wanren,  14  N.  H.  509 ;  Franklin  Bank  v.  Batcfaelder,  28  Me.  60 ;  89  Am.  Dec.  601. 
Bed.  contra^  Foster's  Case,  2  Story,  181 ;  Bellows  k  Peck's  Oase,  8  Stoiy,  428 ; 
Fisher  «.  Vose,  8  Bob.  (La.)  457 ;  88  Am.  Dec.  248. 

*  Hale  V.  Onmmings,  8  Ala.  898. 

V  Bandolph  o.  Carlton,  8  Ala.  606  ;  Van  Loan  v.  Kline,  10  Johns.  129;  Peck  «. 
Webber,  7  How.  (Hiss.)  656;  People  «.  Cameron,  7  111.  468. 
^  Infra,  J  82. 
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are  affected  in  the  slightest  degree  by  its  issue.*  No  interest 
in  the  property  attached^  which  the  creditor  may  acquire  after 
the  levy,  is  affected,  nor  would  the  same  pass  by  a  sale  under  the 
execution,  issued  on  the  judgment  obtained  in  that  action  with- 
out a  new  levy ;  and  even  then  no  interest  acquired  by  the  debtor 
subsequent  to  the  original  levy  of  the  attachment  which  was 
transferred  prior  to  the  subsequent  levy  would  pass  by  the  sale.* 
Where  there  are  successive  levies  of  attachments,  or  levies  sub- 
ject to  other  liens,  when  a  prior  lien  is  lost  or  removed,  the  sub- 
sequent liens  take  effect  in  the  order  they  otherwise  would,  had 
the  prior  lien  never  existed,  by  relation  back  to  the  time  of  levy.* 
It  seems  almost  needless  to  add  that  prior  transferees  or  holders 
of  prior  liens  will  be  protected  against  the  levy  of  an  attach- 
ment.^ When  the  property  seized  is  released,  all  rights  acquired 
by  the  levy  are  lost.*  It  necessarily  follows  from  the  specific 
character  of  the  lien  created  by  the  levy,  that  it  extends  to  no 
other  property  than  that  levied  on  within  the  territorial  juris- 
diction of  the  court.  Property  of  a  non-resident  defendant, 
beyond  the  limits  of  the  State  or  district,  cannot  be  affected.^  But 
so  far  as  the  levy  is  e^ectual  for  the  purpose  of  creating  a  lien, 
it  cuts  off  all  subsequently  acquired  adverse  rights. .  Thus  where 
the  debtor  marries  subsequent  to  the  levy  upon  real  estate,  it  is 
held  that  in  case  the  husband  dies  before  judgment,  the  attach- 
ment takes  precedence  of  the  widoVs  claim  of  dower.* 

§  27.    Title  to  property  not  devested  by  attachment.  — But  if 

the  levy  of  the  attachment  secures  a  lien,  it  does  not  otherwise 
affect  the  title  to  the  thing  attached.     In  fact  the  lien  does  not 

>  Hnnt  o.  Strow,  89  Mich.  368;  American  £x.  Bank  «.  Morris  Canal  A  Banking 
Go.  6  HiU,  862 ;  Davenport  o.  Lacon,  17  Conn.  278 ;  Bamio  9.  Poisset,  8  Martin 
N.  S.  836 ;  Frazier  «.  wmoox,  4  Bob.  (La.)  517 ;  Haldeman  «.  HiQaborongh  k  Oinn. 
B.  Co.  2  Handy,  101 ;  Bach  v.  Goodrich,  9  Bob.  (La.)  391 ;  Baldwin  e.  Leftwitoh.  12 
Ala.  838 ;  Crocker  v.  Pierce,  31  Me.  177 ;  FrankUn  Bank  v.  Bachelder,  23  Me.  60 ;  S9 
Am.  Dec.  601 ;  Conway  o.  Butcher,  8  Phila.  272;  Franklin  Fire  Ins.  Co.  o.  West,  8 
Watts  A  8.  350 ;  Lowry  «.  Howard,  35  Ind.  170 ;  9  Am.  Bep.  676. 

>  Froet  V,  Mott,  34  N.  T.  253 ;  Merrick  «.  Hntt,  15  Ark.  331 ;  Mnm^  o.  Gibson,  2 
La.  An.  811 ;  Ozmore  «.  Hood,  63  Ga.  114 ;  Bobertson  v.  Forest,  2  Brer.  466. 

«  Bnydam  v.  Hnggeford,  28  Pick.  465. 
»  Infra,  J  33. 

*  Cbamock  o.  Colfax,  51  Iowa,  70. 

*  Sutherland  v.  Second  Nat.  Bank,  78  Ky.  270. 

*  Brown  v.  Williams,  81  Me.  403. 
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per  96  affect  the  title  at  alL    It  merely  places  it  in  a  position  to 
be  subjected  to  the  satisfisiction  of  plaintiff's  judgment,  provided 
he  obtain   one,   in   preference    to  any  other    demand.^    The 
owner  of  the  property  still  holds  the  title,  and  may  transfer 
the  same  subject  to  the  lien.'    While  the  action  is  pending,  and 
prior  to  the  sale  under  execution,  the  lien  of  the  attaching 
creditor  is  practically  the  same  as  that  secured  by  the  levy  of 
an  execution  on  a  personal  judgment.     Certainly,  it  is  neither 
in  theory  nor  practice  anything  more.'    And  the  effect  of  the 
lien  created  by  the  levy  of  an  execution  is  thus  explained  by 
Mr.  Freeman:     "The  lien  of  an  execution,  like  other  liens, 
does  not  of  itself  transfer  title.     It  does  not  change  the  right  of 
property,  and  vest  it  at  once  in  the  plaintiff  in  execution,  nor  in 
the  officer  charged  with  the  execution  of  the  writ.     It  confers, 
however,  the  right  to  levy  on  the  property,  to  the  exclusion  of 
all  transfers  and   liens  made   by  the  defendant  subsequent  to 
commencement  of  the  execution  lien.    When  the  levy  and  sale 
are  made,  the  title  relates  back  to  the  inception  of  the  lien,  and 
thus  takes  precedence  over  all  transfers  and  encumbrances  made 
subsequent  to  such  inception.''^    It  is  true  that,  where  the  writ 
of  attachment  is  served  by  the  officer  taking  personal  property 
from  the   possession  of  defendant,   any  transfer  of  title  by 
defendant  which  would  require  a  delivery  to  the  purchaser^ 
would,  by  reason  of  the  levy,  become  impracticable.     But  this 
does  not  in  the  least  disturb  the  principle.    So  far  as  he  could 
Ic^Uy  transfer  or  encumber  his  interest,  prior  to  the  attach- 
ment, by  written  assignment  or  mortgage  that  he  may  do  sub* 
sequent  thereto,  subject  only  to  the  lien.*    And  although  it  be- 
tme,  that  e^tain  special  circumstances,  as  the  perishable  nature 
of  the  goods,  may  warrant  the  court  in  ordering  a  sale  prior  to 
judgment,  still  the  rule  remains  unaffected  even  by  an  exoep* 

1  Starr  v.  Moore,  8  McLean,  854 ;  SneU  «.  AUen,  1  Swan,  308 ;  Warner  o.  Everett^ 
7Mon.B.  262. 

1  And  the  officer  may  be  the  parohaaer.  (Arnold  v.  Brown,  24  Pick.  89 ;  85  Am. 
Dee.  298.  Bee  also,  Galldna  v.  Loekwood,  17  Conn.  164;  41  Am.  Dec.  143;  Elink  o. 
Kdly,  88  Barb.  822;  Wheeler  «.  Nichola,  82  Me.  238.) 

>  Herrey  «.  Champion,  11  Hnmph.  669 ;  Lnckey  v,  Beibert,  28  Mo.  86. 

*  Freeman  on  Execations,  }  195. 

*  Bigelow  o.  WUlflon,  1  Pick.  485 ;  Benny  v.  Willard,  11  Pick.  619 ;  22  Am.  Deo. 
889;  Wheeler  v.  Nichola,  82  Me.  288;  Merrick  «.  Hutt,  15  Ark.  831;  Fettyplaoe  v. 
Ihitch,  18 Pick.  888;  38  Am.  Deo.  688. 

I.  Atzach.— 5. 
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tioiL     The  property  being  in  euatodia  leffis,  to  abide  the  event 
of  the  sait,  without  change  of  ownership^  the  application  for  the 
order  of  sale  is  a  duly  owing  to  the  defendant^  and  the  order  is 
made  to  protect  the  property  from  diminution  or  deterioration. 
Although  the  purchaser  takes  a  perfect  title  to  the  perishable 
article,  the  title  of  the  defendant  immediately  attaches  to  the 
money  realized  at  the  sale,  still,  however,  subject  to  the  lien.* 
Thus,  the  title  to  the  property  remains  unchanged,  until  the 
judgment  is  duly  executed.^    As  defendant's  title  to  the  prop- 
erty is  not  devested,  it  follows,  as  matter  of  course,  that  no  title 
is  by  the  levy  vested  in  the  plaintiff.^    He  has  no  power  to  sell 
the  same,*  nor  to  control  any  sale  made  by  order  of  court  pend- 
ing the  action.** 

§  28.  Sight  of  possession,  to  what  extent  affected  by  attadh- 
ment — Blackstone  lays  it  down  as  an  ancient  maxim  of  the 
law  that  no  title  (to  real  estate)  is  completely  good  unless  the 
right  of  possession  be  joined  to  the  right  of  property.  And  only 
when  to  this  double  right  is  united  the  actual  possession,  is  the 
title  completely  legal.^  The  right  of  poaseadonj  at  least,  may 
with  equal  propriety  be  said  to  be  one  of  the  essential  elements 
of  a  perfect  title  to  personal  property.  As  the  title  to  property 
generally  is  unaffected  by  the  levy  of  an  attachment,^  it  follows 
that,  although  personal  property  must  be  taken  from  the  actual 
possession  and  control  of  the  debtor  to  constitute  a  valid  service 
of  the  writ,'  the  right  of  possession  is  not  changed.  That  is,  it 
does  not  pass  from  the  defendant  to  the  officer  on  its  way  to  the 
plaintiff  or  to  the  purchaser.  To  hold  otherwise  would  be  to 
make  the  statutory  process  by  which  the  proceeding  is  insti- 
tuted a  prejudgment  of  the  merits  of  the  case.  The  custody  in 
which  the  court  holds  the  attached  property  is  for  the  defend- 

*  Cetera  v.  Aehle,  SI  Mo.  880.  In  some  of  the  States  it  seemB  to  be  regarded  M 
the  dnty  of  the  officer  to  sell  periBhable  property  when  under  Beizore,  without  an 
order  of  the  court,  and  account  for  the  net  proceeds.  (Drake  on  Attachment,  {  300. 
€iting  Cilley  o.  Jennen,  2  N.  H.  87.) 

*  OwingB  «.  Norwood,  2  Har.  ft  J.  96;  Morse  v.  Presby,  5  Fost.  (N.  H.)  299. 
"  Austin  V.  Wade,  Pen.  (N.  J.)  727. 

»  McKay  v.  Harrower,  27  Barb.  463, 
10  Cetera  v.  Aehle,  81  Mo.  880. 
1  2  filackst.  Com.  200. 
"  Supra,  J  27. 
»  Fost,  1 168. 
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ant  as  well  as  the  plaintiff.  The  custody  is  for  the  benefit  of 
defendant  as  owoer^  and  for  the  benefit  of  the  plaintiff  for  his 
security.  The  court  is  not  a  conduit  through  which  the  title 
passes,  but  an  arbiter  to  determine  whether  it  shall  pass  or  not. 
It  has  no  power  to  make  any  interlocutory  orders  in  disr^ard 
of  defendant's  right  of  possession,  and  its  own  duty  as  an 
impartial  custodian  of  the  property  under  seizure.  Ajooordingly, 
where  a  justice  of  the  peace  before  whom  an  attachment  suit 
was  pending,  ordered  the  property  to  be  delivered  to  plaintiff, 
such  order  was  held  void,  and  no  defense  to  an  action  for  the 
conversion  of  the  property.*  As  the  right  of  possession  does 
not  pass  to  the  attaching  creditor  as  such,  at  any  stage  of  the 
proceedings,  prior  to  the  sale  and  purchase  by  himself,  he  can- 
not maintain  an  action  of  trover  for  the  property  attached.' 
The  officer  may,  however,  maintain  a  possessory  action  by  rea- 
son of  the  special  property  he  has  in  the  same,  as  its  l^al  cus- 
todian, and  his  liability  to  either  plaintiff  or  defendant  for  its 
proper  care.*  This  right  of  action  is  a  necessary  incident  to  the 
duty  imposed  upon  him  by  the  precept  of  the  writ. 

§  29.    Extent  and  duration  of  the  lien  seeored  by  attaehment 

— There  has  been  some  controversy  as  to  the  amount  secured 
by  attachment,  it  being  contended  on  the  one  hand  that  the  lien 
only  extends  to  so  much  as  is  necessary  to  satisfy  the  sum 
set  forth  in  the  writ,  with  interest  and  costs,^  while  on  the  other, 
it  is  maintained  that  the  attachment  would  operate  as  a  lien 
upon  the  attached  property  to  the  full  extent  of  the  judgment 
and  costs  of  the  action,  even  though  it  exceed  the  demand  in 
the  writ.'  This  is  a  question  that  might  be  decided  either  way 
under  statutes  differently  worded.  Where  the  demand  must  be 
stated  in  the  writ,  it  would  seem  that  that,  with  subsequently 
accrued  interest  and  costs,  would  limit  the  extent  of  the  lien. 
There  can  be  little  doubt  that  if  the  amount  demanded  in  the 
writ  be  paid  by  the  debtor,  the  sheriff  may  release  the  property 
and  return  the  money.    The  question  would  also  be  affected  to 

«  Welch  V.  JamiBon,  1  How.  (IGn.)  160. 

•  Qoddaido.  PerkiiiB,  9  N.  H.  488. 

•  Po8i,li  174,228,238. 

1  Searle  v.  Preston,  33  Ue.  214. 
'  Drake  on  Attechment,  {  227. 


§  29  FBOFEBTY  AlTD  RIGHTS  AFFECTED.  68 

some  extent  by  the  provieions  of  the  statute  as  to  amendmen  s. 
It  would  also  depend  upon  whether  there  was  a  general  appear- 
anoe  or  jurisdiction  of  the  person  of  the  defendant  obtained  hj 
service  of  process^  or  mere  constructive  service  and  no  appear- 
ance.' There  seems  no  question^  however^  but  that  the  lien  onl  j 
extends  to  the  amount  due  at  the  time  the  writ  is  issued,  with 
costs  added.  Any  subsequently  maturing  demand,  even  though 
it  be  an  installment  of  the  same  debt,  and  evidenced  by  the 
same  instrument  of  writing,  for  which  plaintiff  may  obtain  judg- 
ment, will  not  extend  the  lien  beyond  the  amount  originally 
sued  for.* 

The  property  covered  by  the  lien  is  another  feature  of  the 
question  of  extent.  It  will  be  sufficient  here  to  say  that  it  can 
extend  only  to  the  property  actually  seized  or  levied  upon,  and 
can  in  no  instance  be  made  to  encumber  other  property  of 
defendant,  whether  it  be  within  reach  of  the  court's  process,  or 
is  situated  at  the  time  in  a  foreign  jurisdiction.'^  Nor  will  the 
lien  affect  the  property,  rights,  or  credits  of  others,  except  the 
debtor.®  It  is  the  defendant's  l^al  interest  alone  which  is 
affected  with  the  lien,  and  it  often  becomes  a  question  whether 
the  defendant  who  claims  an  interest  in  the  property  has  one 
which  is  attachable.  One  may  be  the  purchaser  of  property  at 
an  execution  sale,  and  still  not  have  an  interest  therein,  which 
may  be  subjected  to  the  lien  of  an  attachment  sued  out  against 
such  purchaser,  until  he  has  paid  the  amount  of  his  bid.' 
Where  one  purchases  real  estate  in  his  own  name,  but  for 
another,  he  becomes  the  trustee  of  the  party  for  whom  the  prop- 
erty is  purchased,  and  has  no  title  or  estate  therein  which  is  sub- 
ject to  attachment  or  execution.* 

The  lien  terminates  in  every  instance  upon  final  judgment  in 
favor  of  defendant,  subject  to  plaintiff's  right  of  appeal.  The 
judgment  may  be  final,  so  far  as  the  trial  court  is  concerned 

>  Post,  oh.  xis. 

*  Syracuse  Bank  o.  OoTille,  19  How.  Pr.  SS5.  Bee  also  Ziegonhager  o.  Doe,  1 
Ind.  296. 

^  Aldridh  «.  Kinney,  4  Ck>nn.  880 ;  Borden  «.  Murphy,  78  lU.  81 ;  Sutherland  9. 
Second  National  Bk.  78  Ky.  250 ;  supra,  {  26. 

•  WUliama  «.  Muthersbaugh,  29  Kan.  780 ;  Manny  o.  Adanu,  82  Iowa,  165 ;  Mar- 
gan  V,  Ide,  8  Gush.  420 ;  Samuel  v.  Agnew,  80  HL  568. 

7  DiMb  v.  Bhoades,  124  Maaa.  291. 

>  Depeyster  v,  Qould,  2  Green  Oh.  474;  29  Am.  Deo.  728, 
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with  it,  and  still  not  be  conclusive  upon  the  plaintiff,  who  has 
the  right  of  appeal  by  which  the  lien  maj  be  perpetuated  until 
judgment  is  rendered  bj  the  court  of  last  resort*  It  maj  also 
be  terminated  by  a  dissolution  of  the  attachment.^^  In  some 
instances  the  attachment  will  be  abated  by  the  insolvency  or 
bankruptcy  of  defendant^  Its  operation  may  be  suspended  by 
a  legislative  Miay^  But  a  stay  of  execution  does  not  affect  the 
lien  acquired  by  the  attachment  of  real  estate.  It  continues  in 
full  operation  during  the  enforced  ioaction  of  plaintiff.  Where, 
however,  personal  property  is  attached,  the  lien  may  be  lost 
through  unreasonable  delay  on  his  part^  In  general,  the  lien 
is  not  lost  by  the  death  of  defendant  ;^^  but  it  is  held  otherwise 
where  his  death  abates  the  action."^  When  the  suit  was  brought 
by  aUachment  upon  the  ground  of  non-residence  of  the  defend- 
ant, his  subsequently  becoming  a  resident  of  the  State  was  held 
not  to  affect  the  lien.^'  But  when  the  attachment  is  levied 
after  judgment,  it  has  no  duration  at  aU,  for  the  reason  that  it 
never  becomes  a  lien.^^  The  lien  of  the  attachment,  even  where 
it  has  been  properly  levied,  ceases  when  judgment  is  obtained 
by  plantiff,  for  the  reason  that  it  is  merged  in  the  judgment.^* 
And  in  cose  the  judgment  lien  is  allowed  to  expire  by  statutory 
limitation,  there  is  no  revival  of  the  merged  attachment  lien.^ 


o.  Trader,  29  Ark.  86.    See  sko  SnydAin  «.  floggeford,  23  Pick.  465. 

**  In  whftt  mMinar  goeYor  it  ifl  diflsolYed — whether  by  giving  bond,  on  motion  of 
defendant  for  irregolarity  in  the  prooeedinge,  or  on  ft  trftverae  of  the  groonda  al- 
leged in  the  affidftvit    (Post,  oh.  ziy.) 

^  Hale  «.  CommingB,  8  Ala.  898;  jK>st,  ch.  xiT.,  xx.,  zxL  : 

u  Bannfthw  «.  Felt,  15  Iowa,  141. 

^  Bnsworth  o.  King,  5  Mo.  677 ;  Snell «.  Allen,  1  Swan,  208.  By  failure  to  proae- 
eate  his  appeal  within  the  atatntory  period.    (Suydam  o.  Hnggeford,  2S  Pick.  465. ) 

^«  Thatcher  v.  Bancroft,  15  Abb.  Pr.  248 ;  Lamb  v.  Belden,  16  Ark.  689. 

^  Crocker  «.  Badcliffe,  8  Brer.  28 ;  Oroarenor  o.  Gold,  9  Kaaa.  208. 

■*  Larimer  «.  Kelley,  10  Kan.  298. 

"  Lynch  o.  Giary,  52  N.  Y.  181. 

»  Bagley  V.  Ward,  87  OaL  121. 

>"  Bee  Bagley  v.  Ward,  87  OaL  121,  wherQ tiie doctrine  ia  tfana  stated  byihe court : 
"The  attachment  lien,  as  to  ita  amount,  depends  upon  the  ear  parte  atatement  of  the 
plaintiff,  while  that  of  the  Judgment  ia  certain.  The  lien  of  the  latter  is  of  a  higher 
order,  if  it  ia  poaaible  that  tiiere  can  be  different  ranka  among  the  liens.  We  will 
haoard  the  aaaertion  that  the  law  does  not  contemplate  the  exiatence,  at  the  aame 
time,  of  two  distinct  liens,  arising  by  operation  of  law  in  one  action,  for  the  aeoor- 
ity  of  one  demand.  If  the  position  is  correct  that  the  attachment  Uen  ceases, 
"ooept  as  maintaining  priority  for  the  judgment  lien  upon  the  property  attached,  it 
does  not  reriye  on  the  expiration  of  the  Judgment  lien."    (P.  181.)  * 
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The  jud^^ent  that  thus  terminates  the  lien  will  be  general  or 
special^  depending  on  the  question  of  personal  jurisdiction. 
Under  the  Pennsylvania  statute  of  1836,  it  seems  to  have  been 
ueoessary  to  enter  a  final  decree  of  sale  of  the  attached  property, 
as  is  done  in  admiralty  cases.^  The  execution  follows  the  judg- 
ment, not  only  in  time  but  in  its  effect  upon  the  property.  If  a 
special  execution  is  necessary,  it  is  so  ordered  by  the  judgment, 
otherwise  the  execution  issued  cannot  authorize  a  special  sale.^ 
In  no  event  can  a  sale  under  such  an  execution  be  sustained, 
where  the  entire  property  is  disposed  of,  when  defendant  only 
owned  a  fractional  interest  therein  when  the  attachment  was 
levied.** 

§  30.  Extent  to  wMoh  the  lien  binds  the  property  actnally 
seized. — The  lien  of  the  attachment  is  subject  to  other  limita- 
tions, in  respect  to  the  extent  to  which  it  affects  personal  prop- 
erty seized  by  the  officer  who  has  the  writ  in  charge.  The 
manner  of  levy,  as  we  shall  see  more  fully  when  we  come  to  a 
consideration  of  the  levy  and  return  of  the  writ,*  is  by  taking 
actual  possession  of  the  property,  and  holding  it  as  an  officer 
of  the  court,  to  abide  the  judgment.  We  shall  also  see  that  the 
writ  runs  against  all  the  defendant's  attachable  property,  which, 
thus  far,  it  has  not  been  convenient  to  accurately  define.*  But 
whatever  be  the  character  or  description  of  personalty  subject 
to  attachment,  the  extent  to  which  the  lien  afiects  the  thing 
is  limited  only  by  the  extent  of  defendant's  property  in  the 
thing.*  Where  the  interest  attached  is  an  undivided  one,  it 
would  be  manifestly  impracticable  for  the  officer  to  make  any 
seizure  whatever  without  taking  exclusive  possession  of  the 
chattels.  And  in  case  of  judgment  for  the  plaintiff,  and  sale 
under  execution,  the  articles  sold  will  be  delivered  to  the  pur- 
chaser; but  the  property  that  defendant  has  in  the  subject  of 
seizure  is  all  that  passes,  and  the  purchaser  becomes  a  tenant  in 
common  with  defendant's  co-owner.*     Whatever  interest  defend- 

»  Shakespeare  v,  Fiaher,  11  Phila.  24S. 
n  Hilman  «.  Werner,  9  Heisk.  586. 
ss  Thompson  v.  Baker,  74  Me.  48. 

>  Post,  ch.  X. 

s  Post,  ch.  X.  {{  181  et  seq. 

>  Fanners'  National  Gold  Bank  o.  Wilson,  68  OaL  GOO. 
*  BandaU  v.  Johnson,  18  B.  I.  838. 
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ant  has  in  the  property  seized,  whether  it  be  legal  or  equitable 
in  its  nature,  is  all  that  the  lien  affects*'^    And  when  it  is  held 
hy  a  third  person  in  pledge,  his  custody  cannot  be  disturbed, 
unless  he  sees  proper  to  waive  his  lien ;  but  this  lien  can  only 
be  taken  advantage  of  by  the  party  who  holds  possession  of  the 
pledge,  and  not  by  the  debtor  himself.*    Or  where  the  subject 
of  seizure  is  at  the  time  encumbered  by  mortgage  or  other  prior 
Ken,  the  equity  of  redemption  is  all  that  is  affected  by  the  levy.'^ 
So  an  attachment  levied  subsequent  to  the  appointment  of  a 
receiver,  for  the  benefit  of  the  general  creditors,  will  not  affect 
a  lien  nor  disturb  the  receiver's  control  of  the  assets.^    Never- 
theless, where  the  encumbrance  is  by  a  fraudulent  mortgage, 
the  lien  will  reach  the  entire  interest  of  the  debtor  in  the  prop- 
erty precisely  as  though  the  mortgage  had  no  existence.*    And 
even  where  there  has  been  a  failure  to  file  the  mortgage  for 
record,  as  required  by  law,  prior  to  attachment,  the  lien  of  the 
attachment   will  take  priority   of  the  subsequently   recorded 
mortgage,  except  where  the  statute  gives  effect  to  unrecorded 
chattel  mortgages  as  against  purchasers  with  notice.*^    Where 
this  is  the  state  of  the  law  upon  the  subject,  the  lien  of  an 
attaching  creditor  who  has  notice  of  a  prior  unrecorded  mort- 
gage at  the  date  of  the  levy  would  not  take  priority  over  such 
mortgagee,  notwithstanding  the  failure  to  record."     And  where 
notice  is  communicated  to  the  officer  who  makes  the  levy,  it  will 
be  as  effectual  as  though  communicated  directly  to  the  attaching 
creditor.^     Where  the  property  is  in  the  hands  of  a  fraudulent 
assignee,  it  may  be  attached  notwithstanding  the  assignment, 
and  the  lien  will  take  effect  upon  all  the  interest  defendant  had 
to  assign.^'     This  proposition,  however,  has  not  been  allowed  to 
pass  unchallenged  by  the  oourts.^^    The  general  rule  is  that  the 

6  Davenport «.  I^ujon,  17  Conn.  278. 

*  Keeker  9.  Wilson,  1  QtXL  419. 

^  Taylor  o.  Boyal  Saxon,  1  WaU.  Jr.  811. 

*  Atlas  Bank  v.  Nahant  Bank,  23  Pick.  480. 

*  An^ier  v.  Ash,  6  Poei.  (N.  H.)  99. 

^^  Hardaway  v,  Semmes,  88  Ala.  657 ;  Lonbat  v.  Eipp,  9  Pla.  60. 
"  Dixon  «.  Doe,  1  Smedes  A  M.  70 ;  Priest  v.  Bioe,  1  Pick.  164 ;  Pike  v.  Arm<* 
stead,  1  Dev.  Eq.  110. 

u  Williamson  «.  Brown,  15  N.  Y.  854;  Wade  on  Notioe,  {  672,  et  »eq, 

»  KeUy  V.  Idme,  42  Barb.  594. 

>*  Lawrence  v.  Bank  of  Bepablio,  86  N.  T.  820. 
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attaching  creditor  stands  in  the  shoes  of  the  debtor  to  a  certain 
extent,  and  can  onlj  assert  his  right  to  have  such  property 
seized  for  his  security  as  the  defendant  can  lawfuUj  daim 
against  all  the  world.^^    This  rale,  however,  does  not  obtain  in 
xBases  of  this  kind.     It  is  not  a  rale  for  firandalent  assignments, 
where  the  transfer  of  interest  may  be  rendered  absolute  between 
the  parties,  by  refusal  of  the  assignee  to  recognize  the  rights  of 
the  fraudulent  assignor.     The  latter  could  not  plead  the  fraad- 
ulent  character  of  the  assignment  to  defeat  the  title  of  the 
former.     But  the  rule  of  substitution,  by  which  the  attaching 
creditor    becomes   merely  entitled   to  seize  what  the   debtor 
unquestionably   owns,   fails   altogether   when    its    application 
becomes  promotive  of  fraud.     It  seems  almost  needless  to  add 
that  the  lien  effected  by  the  levy  of  an  attachment  will  take 
precedence  of  all  subsequent  transfers  or  encumbrances  of  the 
defendant's  interest.^*    But  the  determination  of  the  question 
of  priority  between  transferees  and  pledgees  on  the  one  hand, 
and  attaching  creditors  on  the  other,  is  not  in  every  instance  so 
easily  disposed  of.     Especially  is  this  true  when  the  subject  of 
dispute  is  a  chose  in  action,  which  passes  by  assignment.     At 
one  time  it  was  decided  in  California  that  the  statutory  pro- 
vision, allowing  the  shares  of  stock  of  private  corporations  to 
be  transferred  only  on  the  books  of  the  company,  was  not  only 
for  the  protection  of  the  corporation,  but  was  intended  to  pro- 
tect third  parties  as  well."     This  decision,  by  the  generality  of 
its  language,  led  to  the  inference  that  among  the  third  parties 
it  embraced  attaching  creditors;  but  on  a  second  appeal  of  the 
same  case,"  the  third  parties  were  definitely  described  as  trans- 
ferees and  purchasers,  in  good  faith  and  without  notice.     This 
construction  has  since  been  followed  by  the  same  court."    So  it 
is  decided  elsewhere  that  the  pledge  of  a  certificate  of  stock  is 
complete  by  delivery  without  even  notice  to  the  corporation, 
and  it  would  be  protected  by  such  delivery  from  the  levy  of  an 


u  Post,  22  201,  202,  et  seq. 

18  Poland  V.  Lamaile  B.  Go.  62  Vt.  144 ;  Wright  v.  Smith,  11  Neb.  841. 
"  Weston  0.  Bear  BiTer  etc.  M.  Oo.  6  Cal.  186. 
»  6  Gal.  425. 

^*  People  V,  Elmore,  35  Gal.  665 ;  Parrott  v.  Byers,  40  Gal.  614;  Winter  «.  Bel- 
mont H.  Go.  68  OaL  429;  Farmers'  Nat.  Qold  Bank  v.  Wilson,  68  OaL  600. 
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attachment  against  the  stockholder.^  But  where  such  securities 
are  attachable,  the  interest  of  a  stockholder  remaining  after 
satis&ction  of  the  debt  for  whidi  it  was  pledged  woold  still  be 
subject  to  the  lien  of  the  attachment.  In  the  case  of  Farmers^ 
National  Grold  Bank  v,  Wilson,^  this  doctrine  is  clearly  laid 
down,  and  the  way  is  pointed  out  in  which  the  transferee  who 
took  the  stock  as  collateral  security  for  a  debt  might  be  pro- 
tected against  the  effect  of  a  sale  under  execution.  It  was 
simply  by  timely  notification  of  the  purchaser  at  the  sale,  of 
the  prior  transfer,  which  would  take  him  out  of  the  class  of 
bonafde  purchasers  without  notice.  It  is  also  held  that  shares 
of  stock  in  a  corporation  which  do  not  stand  on  the  books  of 
the  company  in  the  name  of  the  debtor  cannot  be  attached  for 
his  debts.** 

The  levy  of  the  attachment  only  creates  a  lien  upon  the 
interest  of  the  debtor  who  is  sued.  It  ia  not  enough  that  the 
thing  seized  is  the  property  of  a  debtor.  Thus,  where  the  action 
was  brought  to  recover  a  debt  due  from  a  co-partnership,  but 
was  brought  against  one  of  the  individual  members  of  the  firm, 
it  was  held  that  no  lien  was  thereby  created  on  the  interest  of 
the  co-partner  who  was  not  made  a  defendant,  though  the 
seizure  was  of  partnership  effects.^  It  is  not  sufficient,  in  all 
cases  of  dispute  between  attaching  creditors  and  prior  purchasers, 
that  the  property  was  purchased  or  bargained  for,  and  is  in  the 
possession  of  the  purchaser.  This  might  be  sufficient  to  give 
them  controlling  rights  as  against  the  debtor,  but  to  give  them 
priority  over  the  creditor  he  must  have  actually  paid  for  the 
property.** 

§  3L  Ertent  to  which  the  lien  binds  real  estate  levied  upon. 
— A  great  deal  that  is  embraced  in  the  next  preceding  section, 
concerning  the  limits  to  the  operation  of  the  attachment  lien 
upon  personalty,  will  apply  with  equal  force  to  the  levy  upon 
real  property.     The  chief  difference  between  the  two  is  in  the 

"  PUot  «.  Johnson,  83  La.  An.  1286;  Farmers'  Nat.  Gold  Bank  o.  Wilson,  56 
CaL600. 
«  Supra, 

**  Van  Norman  v.  Jackson,  45  Mich.  204 ;  post,  g  202. 
"  Williams  v.  Mnthersbangh,  29  Ean.  780. 
**  Dixon  V,  HUl,  5  Mich.  404. 
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manner  of  acquiring  the  lien,  or  rather,  the  manner  of  making 
the  levy.  In  the  case  of  personalty,  except  where  it  belongs  to 
the  class  known  as  "righte  and  credits,"  it  is  made  only  by  seiz- 
ure.  In  the  case  of  realty  no  such  seizure  is  necessary,  nor  is 
the  officer  permitted  even  temporarily  to  disturb  the  debtor's 
possession.^  The  mode  of  levy  upon  real  estate  is  entirely  a 
matter  of  recording.  It  amounts  to  Uttle  more  than  a  statutory 
lis  pendens.  The  record  is  constructive  notice  to  the  whole 
world  that  plaintiff  seeks  a  judgment  against  defendant,  and  if 
he  is  successftil  in  obtaining  one,  expects  to  make  the  amount 
thereof  out  of  the  particular  property  designated  by  the  recorded 
notice.  In  order  to  secure  any  lien  whatever  on  real  estate  the 
statute  must  be  closely  pursued.^  As  the  attachment  of  per- 
sonal property,  subsequent  to  a  mortgage  or  other  encumbrance 
duly  recorded,  creates  a  lien  in  favor  of  plaintiff  upon  the 
remaining  interest  o^  defendant,  so,  too,  with  like  effect  may 
defendant's  equity  of  redemption  in  real  estate  be  attached. 
And  in  case  of  foreclosure  after  the  attachment,  where  the 
attaching  creditor  is  not  made  a  party,  his  attachment  lien  is 
unaffected.*  When,  however,  the  mortgage  may  be  foreclosed 
under  tlje  power  therein  contained,  without  suit,  by  simply  sell- 
ing the  property,  it  is  not  to  be  understood  that  the  lien  would 
be  perpetuated  beyond  the  execution  of  the  power.  The  lien 
secured  by  attachment  takes  precedence  of  subsequent  encum- 
brances by  mortgage  or  otherwise,  or  subsequent  conveyances, 
and  also  of  any  rights  which  a  receiver  may  have  in  the  prem- 
ises, when  such  receiver  is  appointed  subsequent  to  the  levy  of 
the  attachment.*  And  so  is  this  precedence  in  general  gained 
by  the  attachment  of  real  estate  prior  to  the  record  of  the  prior 
conveyance  or  mortgage.*  But  this  advantage  can  only  be 
gained  by  attaching  creditors  without  notice  of  the  prior 
encumbrance.'  The  statutes  protect  unrecorded  mortgages  of 
real  estate  against  subsequent  grantees  or  encumbrancers  with 

'  Post,  U  248,  249.- 
s  Tomlinson  o.  Stiles,  28  N.  J.  L.  201. 
'  Lyon  V.  Sanford»  5  Conn.  544. 

«  Palanaud  v,  LamaUe  B.  Co.  52  Y t.  Ii4 ;  Wright  v.  Smith,  11  Neb.  841. 
^  Lonbat  v,  Kipp,  9  Fla.  60;  Emerson  v.  Fox,  8  La.  179;  Vinson  v.  Huddleston, 
Cooke,  254. 

<  Lamberion  v.  Herohants'  National  Bank,  24  Minn.  281. 
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notice  much  more  generally  than  they  extend  the  same  protec- 
tion to  mortgages  of  chattels.  And  in  some  of  the  States  the 
mortgagee  or  grantee  of  real  estate  is  protected  against  subse- 
qnent  judgment  and  attachment  creditors^  with  or  without  notice, 
notwithstanding  the  prior  conveyance  may  not  be  recorded  at 
the  time  of  the  rendition  of  judgment  or  levy  of  the  attachment. 
It  is  not  peculiar  to  attachments  of  real  estate,  in  cases  where 
they  are  followed  by  mortgages  prior  to  sale  under  execu- 
tion, that  the  mortgagee  is  held  to  have  the  right  to  redeemJ 
But  it  is  not  universally  so  held  in  regard  to  attachments  of  either 
kind  of  property.^  The  attachment  on  real  estate  being  levied, 
it  is  held  that  the  subsequent  marriage  and  death  of  defendant 
prior  to  the  sale,  would  not  entitle  the  widow  to  interpose  a 
claim  for  dower  discharged  from  the  lien  of  the  attachment.* 

§  32.  Order  of  priority  between  attaching  ereditors.  —  The 
event  which  determines  the  priority  of  right,  as  between  attach- 
ing creditors,  or  attaching  creditors  and  judgment  creditors,  is  the 
levy  of  the  writ.  They  accordingly  take  rank  according  to  the 
date  of  service,^  and  hold  the  same  position  with  reference  to 
execution  liens.'  So  it  is  obvious  that  attachment  creditors  can 
gain  no  advantage,  one  over  the  other,  by  being  beforehand  in 
getting  judgment  and  issuing  execution,  as  they  must  still  wait 
on  the  attachment  first  levied,  however  dilatory  the  creditor  may 
be,  provided  his  delay  is  not  owing  to  n^ligence  in  pushing  his 
cause  to  judgment.'    The  respect  the  courts  have  for  this  prior 

T  Bigelow  V.  WUlBon,  1  Pick.  i85. 
■  Chandler  «.  Dyer,  87  Vt.  846. 

*  Brown  V.  Williams,  81  Me.  408. 

^  Beck  V.  Brody,  7  La.  An.  1 ;  Erskine  v.  Btaley,  11  Leigh,  406 ;  Harbison  v. 
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Wtdman,  1  Honst.  850 ;  Shackleti  A  Glydis'  Appeal,  14  Pa.  Bt.  826. 

*  Corey  v.  Gregg,  8  Stewt.  483 ;  Gkx)re  «.  MoDaniel,  1  McGord,  480 ;  Murray  v.  Gih. 
Mm,  2  La.  An.  811 ;  McBride^.  Floyd,  2  BaiL  209  ;  Tappan  v.  Harrison,  2  Humph.  172. 

*  Wallace  v.  Forrest,  2  Har.  &  McH.  261 ;  Bourne  v,  Hocker,  12  Mon.  B.  28; 
Fmners'  Bank  v.  Day,  6  Gratt.  860 ;  Bedus  v,  Wafford,  4  Bmedes  &  M.  679 ;  Hanaur 
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statute  to  honafde  purchasers.  But  in  Pennsylvania,  where  the  statute  gave  the 
hen  of  an  attachment  effiact  against  purchasen  and  mortgagees  from  the  date  of  levy, 
it  ¥S8  held  to  include  execution  creditors  by  intendment,  so  as  to  render  it  eiSdctiTe 
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right  thas  acquired  has  been  carried  to  the  extent  of  allowing 
the  first  attaching  creditor  to  enjoin  a  sale  under  a  subsequent 
attachment  but  prior  judgment.^  I  find  but  one  example  of  a 
ruling  at  variance  with  the  principle  that  gives  precedence  to 
liens  of  attachment  creditors  in  the  order  of  their  levy,  and  that 
seems  to  have  been  a  device  contrived  to  meet  a  sudden 
emergency*  In  &cty  it  is  a  growth  of  the  principle  itself.  The 
emei^encj  was  the  simultaneous  levy  of  several  attachments  upon 
the  same  property.  In  order  that  some  of  them  might  have 
prior  rights  to  the  others,  they  were  held  to  take  precedence 
according  to  the  order  in  which  they  were  delivered  to  the  officer.* 
This  possesses  the  incongruous  feature  of  giving  the  lien  a  sort 
of  fictitious  existence,  prior  to  its  creation,  for  no  better  purpose 
than  that  of  affording  one  person  an  advantage  over  others 
equally  deserving.  Unless  a  statute  so  prescribes,  the  lien  of  the 
attachment  would  not  be  dated  firom  the  date  of  issue  of  the  writ 
for  any  other  purpose  than  that  of  determining  the  order  of 
priority  between  attachments  simultaneously  served.  They 
would  not  be  so  antidated  when  brought  into  competition  with 
other  liens  of  a  different  character  and  origin. 

When  an  action  is  brought  by  attachment  against  an  individual 
member  of  a  co-partnership,  on  an  obligation  of  the  firm,  and  a 
similar  suit  is  instituted  by  an  individual  creditor  of  the  same 
defendant,  and  each  attaches  the  individual  assets  of  the  defendant, 
the  individual  creditor  has  no  advantages  superior  to  those  of 
the  other .^  Regard  is  had  to  the  order  in  which  the  writs  are 
levied  from  first  to  last.  As  the  lien  of  one  attachment  is  lost 
or  extinguished  by  any  means,  the  next  one  following  in  regular 
order  is  advanced  to  its  place.^ 

§  33.  Bight  of  attaeUng  creditor  to  attack  prior  fraudulent 
conveyances  and  assignments. — Regarding  it  as  settled  that  by 
the  levy  of  an  attachment  the  plaintiff  secures  a  specific  lien 
upon  the  property  levied  upon,  to  the  full  extent  of  defendant's 
interest  therein,  whether  that  interest  be  legal  or  equitable,  there 

*  Hoore  «.  Holt,  10  Gratt  284. 
^  Sewell  o.  Savage,  1  Mon.  B.  260. 
>  Foster  v.  Hall,  4  Hnmph.  846. 
'  Saydam  v.  Huggeford,  28  Pick.  466. 
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-would  seem  to  be  no  doubt  that  by  virtue  of  the  lien  so  secured 
the  creditor  would  be  in  a  position  to  contest  any  adverse  inter- 
est claimed  in  the  property  in  fraud  of  his  rights.  Yet  this 
question  has  been  the  subject  of  no  little  controversy,  which  has 
resulted  in  some  conflicting  decisions.  This  contrariety  of 
views  as  expressed  by  the  courts  has  more  to  do,  however,  with 
the  modes  of  effecting  the  result  than  with  the  question  of  the 
creditor's  right  to  attack  fraudulent  transfers  of  the  attached 
property. 

The  most  obvious  method  of  reaching  the  Grand  would  seem 
to  be  to  levy  upon  the  property  as  that  of  the  debtor.     If  it  be 
real  estate,  this  may  be  done  under  the  statutes  of  most  of  the 
States  with  the  same  ease  and  facility  that  a  levy  could  be  made 
upon  property  standing  on  the  records  in  the  name  of  defendant. 
If  it  is  intended  to  reach  personal  property  still  in  the  possession 
of  defendant,  the  levy  may  be  made  by  seizure,  as  in  an  ordi- 
nary case.     If  the  fraudulent  transfer  of  interest   has  been 
accompanied  by  a  change  of  possession,  colorable  or  real,  the 
party  in  possession   may  be  garnished,  and  if  his  answer  is 
adverse  to  the  claim  of  plaintiff,' issue  may  be  taken  on  such 
answer,  and  the  question  can  be  detennined  in  the  trial  of  that 
issue,  except,  perhaps,  in  States  where  law  and  equity  are 
administered  in  separate  tribunals.    Where  the  statute  provides 
no  means  for  attaching  real  estate,  except  when  it  is  recorded 
in  the  name  of  defendant,  I  can  see  no  way  in  which  the 
creditor,  who  deems  himself  aggrieved  by  the  fraud,  may  secure 
the  primary  lien  by  which  he  can  claim  specific  relief,  except  by 
proceedings  in  the  nature  of  a  creditor's  bill,  for  discovery 
and  relief.     This  is  an  action  which  only  lies  after  judgment 
and  execution  returned  unsatisfied.^    The  legislature  of  the 
State  may  have  provided  a  mode  of  relief  by  proceedings  sup- 
plementary to  execution,  which  is  generaUy  held  to  abrogate  the 
proceeding  by  creditor's  bill.    At  all  events,  the  statutory  rem- 
edy is  less  complicated  and  doubtful.    Where  the  fraud  com- 
plsdned  of  is  that  a  judgment  has  been  confessed,  or  allowed  to 
be  obtained,  for  which  there  was  no  foundation,  the  necessity 

^  Beok  V.  Bnidett,  1  Paige,  806 ;  19  Am.  Deo.  486 ;  Spader  e.  Davis,  6  Johns. 
Ch.  280;  ao  Johns.  664;  Danlevy  v.  TaUmadge,  82  N.  T.  457;  Scott  v,  Wallaoe,  4 
Kanh.  J.  J.664;  BoTaain  v.  N.  W.  Ins.  Co.  61  Fa.  St.  894. 


{  33  PROPERTY  AND  RIGHTS  AFFECTED.  78 

for  interference  hj  a  court  of  equity  is  more  apparent  Follow- 
ing the  fraudulent  judgment  will  come  the  execution  sale,  and 
the  property  passing  to  an  innocent  purchaser  for  value  is  hllj 
protected.  Nothing  would  be  left  for  the  defrauded  creditor 
but  to  try  and  reach  the  proceeds  of  the  sale  in  the  slippery 
hands  of  one  of  the  parties  to  the  fraud.  In  a  case  of  this  kind 
the  supreme  court  of  California  approved  the  enjoining  of  a 
sale  under  execution,  after  distinctly  recognizing  the  general 
doctrine  that  courts  of  equity  will  not  interfere  at  the  instance 
of  a  creditor,  by  setting  aside  a  fraudulent  conveyance  of  debt- 
or's property,  until  the  creditor  has  first  exhausted  his  remedy 
by  judgment,  execution,  and  return,  nulla  bona*  Nevertheless, 
it  was  held  that  the  peculiar  circumstances  of  the  case  took  it 
out  of  the  general  rule.  Every  material  allegation  of  the  bill, 
except  the  fraud,  was  admitted  by  the  answer.'  In  a  some- 
what later  case,  it  was  held  by  the  same  court  that  an  action 
or  defense  would  lie  in  favor  of  an  attaching  creditor  or  sheriff 
executing  the  writ  of  attachment,  for  the  reason  that  the  attach- 
ment gave  a  specific  lien ;'  but  where  the  property  was  seized  in 
the  hands  of  a  third  party  claiming  to  be  a  purchaser,  before  the 
purchase  could  be  impeached  for  fraud,  it  was  necessary  to 
show  not  only  the  debt,  and  a  writ  regular  on  its  face,  but  that 
the  latter  was  providently  issued,  as  the  proceeding  was  stat- 
utory, and  there  were  no  presumptions  in  its  favor.  Other 
authorities  are  to  the  same  purport.^    But  the  right  to  justify 

s  HeynenuuQ  o.  Dannenberg,  6  Gal.  878. 

>  Thomburgh  «.  Hand»  7  Oal.  654. 

«  Noble  0.  Holmes,  6  Hill,  195 ;  Damon  v,  Bryant,  2  Pick.  411 ;  Frost  «.  Hott. 
84  N.  T.  258 ;  Bates  v.  Plonsky,  62  How.  Pr.  429 ;  Falconer  v.  Freeman,  6  Sand.  Ch. 
£65 ;  Greenleaf  v,  Mnnford,  80  How.  Pr.  80;  Kelly  o.  Lane,  42  Barb.  594. 

There  is  a  distinction  made  in  most  of  the  oases  cited  between  snch  a  defense  by 
the  attaching  officer,  when  the  property  is  seized  in  the  hands  of  the  defendant, 
and  when  it  is  taken  firom  the  aUeged  porohaser.  In  the  former  case,  the  officer  is 
permitted  to  show  in  defense  the  pretended  transfer  of  interest  to  have  been  fraodu- 
lent,  after  justifying  the  seizure  nnder  the  writ ;  bnt  when  the  property  is  taken 
from  a  third  person  claiming  to  be  a  purchaser,  the  officer  must  go  a  step  further 
and  show  that  the  writ  was  regularly  issued.  Another  distinction  is  made  between 
seizures  on  execution  and  those  made  in  attachment  on  mesne  process.  Thus,  in 
Noble  V,  Holmes,  6  HiU,  195,  the  court  makes  use  of  the  foUowing  language :  "The 
sale  could  not  be  impeached  by  a  creditor  at  large ;  it  must  be  a  creditor  having  a 
Judgment  and  execution,  or  some  other  process  which  authorized  a  seizure  of  the 
goods.  As  a  general  rule,  process  regular  on  its  face  is  sufficient  for  the  protection 
of  the  officer,  although  it  may  hare  been  issued  without  authority.    But  when  the 
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a  seizure  on  the  groond  of  fraudulent  transfer  by  the  debtor 
has  been  denied  to  the  sheriff  executing  the  writ.^  In  one  form 
or  another  this  right  of  attack  upon  prior  transfers,  upon  the 
ground  of  fraud,  has  been  so  generally  recognized  that  the 
decided  weight  of  aathoritj  may  be  said  to  favor  it.*  But  not- 
withstanding the  C^ifomia  decisions  already  cited  and  com- 
mented on/  and  which  were  approved  in  the  later  case  of  Scales 
V.  Scott,*  it  was  subsequently  held  by  the  same  court,  in  an 
action  where  the  decree  in  favor  of  an  attaching  creditor  setting 
aside  a  prior  conveyance  as  fi^udulent  was  offered  in  evidence 
in  support  of  defendant's  title,  that  the  lien  of  the  attaching 
creditor  did  not  place  him  in  a  position  to  maintain  such  an 
action  until  after  judgment  in  the  attachment  suit,  as  it  was 
possible  that  no  such  judgment  would  ever  be  obtained.*    The 

officer  nndertakies  to  oTertibrow  a  Bale  of  the  debtor  on  the  gnmnd  of  fraud,  he 
murt  go  baek  of  hia  prooees  and  show  aafhority  for  iasniDg  it.  If  he  acts  under  an 
ezecntion  he  moat  show  a  jodgment,  and  if  he  seizes  under  an  attachment  he  must 
show  the  attachment  xegnhurly  issued.  If  Lattin  (defendant  in  attachment)  had 
sued,  it  would  be  enough  for  the  defendant  (the  officer)  to  produce  the  attachment ; 
but  it  is  otherwise  as  against  the  plain  tiflh,  who  are  strangers  to  the  attachment,  and 
claim  under  an  older  and  therefore  better  title,  unless  it  can  be  impeached  by  fraod." 

*  Lawrence  v.  Bank  of  Bepnblio,  85  N.  Y.  320. 

*  Bobert  v.  Hodges,  16  K.  J.  £q.  299 ;  Stone  o.  Anderson,  6  Fost.  606 ;  WilUsmn 
V.  Michenor,  11 K.  J.  Eq.  620 ;  Curry  o.  Glass,  75  N.  J.  Eq.  108 ;  Wilson  v.  Forsyth, 
24  Barb.  105 ;  Hunt  v.  Field,  9  N.  J.  Eq.  86 ;  Scales  v.  Scott,  IS  Gal.  76.  8ed,  oofk' 
tra,  Thurber  v.  Blanck,  50  N.  Y.  80 ;  Reubens  v.  Joel,  18  N.  Y.  488. 

^  Supra, 

*  13  OaL  76. 

t  McMinn  v.  Whelan,  27  GaL  800.  Citing  in  support,  Crippen  v,  Hudson,  18 
N.  Y.  161 ;  Reubens  «.  Joel,  13  N.  Y.  488 ;  Bishop  v  Halsey,  3  Abb.  Pr.  400 ;  Wilson  v. 
Forsyth,  24  Barb.  117.  Borne  of  the  cases  seem  to  go  the  length  of  holding  that  the 
attaching  creditor,  prior  to  judgment,  cannot  question  the  bona  fides  of  prior  trans- 
fers or  confessions  of  Judgment.  (Bentley  v.  (Goodwin,  15  Abb.  Pr.  82 ;  Wintring* 
ham  V.  Wintringham,  20  Johns.  296 ;  Mills  «.  Block,  80  Barb.  649 ;  Brooks  v.  Stone, 
19  How.  Pr.  895.)  In  HoMinn  v,  Whelan,  27  CaL  800,  after  reaching  the  conclu- 
sion that  the  judgment  in  attachment,  and  all  rights  claimed  under  it,  could  be  ool- 
latsraUy  attacked  for  want  of  jurisdiction  of  the  person  of  defeudent  therein,  and 
that  such  judgment  was  for  that  reason  void,  Curry,  J.,  expresses  the  foUowing  ss 
the  opinion  of  the  court  (p.  815) :  *'  But  it  is  insisted  on  the  part  of  the  defend- 
ants that  the  attachment  which  was  issued  and  leried  upon  the  property  in  question, 
and  which,  with  aU  rights  acquired  thereby,  had  been  assigned  to  the  defendant 
O'Connor,  constituted  a  lien  upon  the  property  which  continues,  notwithstanding  the 
judgment  obtained  by  Qleason  o.  Haume  may  be  Toid,  and  that  O'Ccmnor,  having 
such  lien,  had  an  interest  in  the  premises  which  entitled  him  to  impeach  the  conrey- 
anoe  to  the  phdutiif  on  the  ground  of  fraud.  If  the  defendant  O'Connor  had  a  lien 
on  the  premises  by  reason  of  the  attachment,  that  lien  could  not  be  rendered  efEactual 
for  the  purpose  of  impeaching  the  conveyance  to  the  plaintiff  imtil  judgment  obtained 
in  the  Buit  of  Oleason  «.  ICaume,  and  it  is  possible  that  no  such  judgment  will  ever 
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difference  of  methods  resorted  to  in  the  several  instances  where 
the  prior  convejance  or  judgment  was  attacked  will  sufficiently 
account  for  the  difference  in  the  conclusions  arrived  at  by  the 
same  court.  The  case  of  McMinn  v.  Whelan  does  not  disturb 
the  doctrine  that  the  attaching  creditor  prior  to  judgment  may 
attack  the  fraudulent  transaction  by  which  his  Uen  is  endan- 
gered. But  where  it  is  a  mere  fraudulent  conveyance  of  real 
estate,  the  lien  of  the  attachment  is  not  exposed  to  the  same 
dangers  that  would  exist  were  it  a  fraudulent  sale  and  delivery 
of  chattels.  So  where  the  property  attached  is  found  in  the 
hands  of  a  fraudulent  assignee  or  vendee,  and  seized  as  the 
property  of  the  debtor  in  the  attachment  suit,  the  seizure  may 
be  justified  upon  the  ground  that  the  transfer  was  fiaudulent.^ 
This  does  not  necessarily  trench  upon  the  doctrine  that  only 
judgment  creditors  can  maintain  actions  to  set  aside  fraudulent 
conveyances."  There  are  cases,  however,  where  it  is  held  that 
even  an  action  of  this  kind  may  be  maintained  by  the  attach- 
ing creditor."  But  as  this  right  is  based  upon  the  lien  obtained 
by  his  attachment,  it  could  hardly  be  maintained  in  case  of  gar- 
nishment, unless  the  garnishment  confers  a  specific  lien  upon 
property  of  the  debtor  in  the  hands  of  the  garnishee  when 
served.^*  Where,  in  an  action  for  the  wrongful  taking  of  prop- 
erty, the  act  is  justified  under  a  writ  of  attachment,  it  is  not 
sufficient  to  show  in  defense  that  the  writ  is  r^ular  on  its  face. 
There  are  writs  which  the  officer  is  required  to  serve  upon 
which  he  may  thus  rely,  but  attachment  is  not  one  of  them. 


be  obtained.  If  fhe  defendant  'O'Connor,  as  the  anignee  of  Oleaeon,  was,  at  the 
oommeticement  of  this  action,  and  when  it  was  tried,  the  ozeditor  of  Mathew  Kaame, 
he  was  simply  a  creditor  at  Urge  without  a  Jndgment,  and  hence  was  not  in  a 
position  to  maintain  an  action  by  answer  in  the  natore  of  a  croas-biU  in  equity  to 
set  aside  the  conveyance  made  to  the  plaintiff." 

10  Binchey  v.  Stryker,  28  N.  T.  45. 

11  Thurber  v.  Blaaok,  60  N.  Y.  80;  McMinn  v.  Whelan,  27  OaL  800;  Pendleton 
«.  Perkins,  48  Mo.  666;  WeU  «.  Lankins,  8  Neb.  884 ;  Martin  v.  Michael,  28  Mo.  60.; 
Tennent  o.  Battey,  18  Kan.  824. 

u  Scott  o.  McMillen,  1  Litt.  802 ;  18  Am.  Dec.  289;  Gurry  v.  Glass,  26  N.  J.  £q. 
106 ;  Hunt  v.  Field,  9  N.  J.  Eq.  86 ;  Bobert  v.  Hodges,  16  N.  J.  Eq.  299 ;  Stone  «. 
Anderson,  6  Fosi.  606;  Sheafe  v,  Sheafe,  40  N.  H.  616 ;  Tappan  «.  Evans,  11  N.  H. 
811 ;  Dodge  v.  Griswold,  8  N.  H.  426.  See  OaBtle  v.  Bader,  28  CaL  75,  which 
decides  that  complaint  in  such  action  should  allege  that  plaintiflf  had  obtained  a 
lien,  etc. 

^  Bigelow  o.  Andress,  81  lU.  822. 
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He  mnst  be  prepared  to  prove  that  all  the  proceedings  prior  to 
the  writ,  as  well  as  the  writ  itself,  are  regular." 

As  an  additional  example  of  the  rights  which  are  recognized 
as  attaching  to  the  lien,  attention  is  called  to  the  case  of  Smith 
V,  Bradstreet,^  which  was  decided  without  any  reference  what- 
ever to  fraud.  The  action  was  against  an  heir  of  one  who  died 
testate,  and  the  real  estate  supposed  to  descend  was  attached. 
The  court,  before  which  the  will  was  probated,  decided  that 
under  the  will  the  heir  took  no  interest  in  the  property,  and 
from  this  decision  the  attaching  creditor  was  permitted  to 
appeal,  although  it  was  rendered  lb  a  case  to  which  he  was  not 
a  party.  His  right  of  appeal  was  based  upon  his  interest  in  the 
result,  and  the  interest  was  only  derived  from  the  fact  that  he 
had  attached  the  property  in  question. 

§  34.  To  what  extent  attachment  satisfies  the  debt — The  mere 
levy  of  the  attachment  does  not  satisfy  the  debt.  In  order  for 
the  attachment  to  have  this  effect,  it  must  be  shown  that  the 
property  levied  upon  was  so  applied.^  Where  this  question  was 
raised  in  a  case  in  which  money  was  attached  in  the  hands  of  a 
bank,  and  while  it  was  subject  to  the  attachment  was  lost  by  the 
&ilure  of  the  bank,  it  was  held  that  the  loss  must  fall  upon  the 
defendant.*  This  would  seem  to  be  a  necessary  deduction  from 
the  general  doctrine  that  the  levy  of  the  attachment  does  not 
affect  the  title  to  the  property.*  So  long  as  the  title  to  the 
property  remains  in  the  defendant,  it  is  difficult  to  see  how  it 
could  be  r^arded  as  having  been  applied  to  the  satisfaction  of 
plaintiff's  demand.  For  any  loss  or  deterioration  occurring  to 
attached  property  while  in  the  hands  of  the  officer,  for  which  he 
would  be  answerable  to  any  one,  it  would  seem  that  he  should 
respond  to  the  defendant  for  the  property,  and  only  to  the 
plaintiff  for  the  loss  of  his  security.^  And  when  losses  occur 
without  n^ligence  or  fault  upon  the  part  of  either  officer  or 

i«  Koble  V.  Holmee,  6  Hill,  194;  Van  Etten  v.  Hurst,  6  HUl*  811 ;  41  Am.  Dec. 
748;  Tbayer  o.  WUlet,  5  Boew.  844;  Thornborgh  «.  Hand,  7  OaL  664;  SchloBael  o. 
WiUeit.  12  Abb.  Pr.  897. 

^  16  Pick.  264. 

1  MaxweU  v.  Stewart,  22  WaU.  77. 

'  HcBride  v.  FlmnerB'  Bank  of  Salem,  28  Barb.  476. 

»  Supra,  I  27. 

*  Post,  2  ;  228, 286. 
L  Atzacb.— 6. 
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plaintiff^  the  defendant  himself  must  bear  them.  And  yet  if  the 
property  attached  is  amply  sufficient  for  the  satisfaction  of  the 
debty  circumstances  may  arise  which  would  render  it  competent 
for  the  defendant,  in  a  subsequent  action,  to  plead  such  levy  in 
satisfaction.^ 

§  35.  Attaching  creditor's  rights  affected  by  Isgistation. — The 
mere  stay  of  execution,  after  levy  of  the  attachment,  whether 
such  stay  be  granted  under  existing  laws  or  be  awarded  by  a 
subsequent  act  of  the  legislature,  does  not  destroy  the  force  of 
the  lien.*  And  while  the  lien  exists,  it  is  protected  against 
subsequent  legislation,  which  may,  under  the  form  of  exemption 
laws,  seek  to  withdraw  the  property  from  the  execution  on  the 
judgment.'  The  lien  of  the  attachment  is  as  much  within  the 
protection  of  the  constitutional  inhibition  of  laws  that  devest 
vested  rights,  or  laws  that  impair  the  obligation  of  contracts,  as 
is  the  lien  obtained  by  the  judgment  of  a  court.*  But  as  there  is 
no  doubt  of  the  power  of  the  legislature  to  limit  the  time  for 
which  judgment  liens  may  remain  in  force  without  execution,* 
so  it  may,  in  the  exercise  of  its  control  over  remedies,  limit  the 
duration  of  the  lien  by  attachment. 

§  36.    Rights  of  deHmdant's  co-owners  In  attached  property.  — 

If  a  reason  were  required  for  construing  attachment  laws  strictiy, 
additional  to  that  whidi  is  found  in  the  harshness  and  abrupt- 
ness with  which  it  acts  upon  the  undetermined  issues  involved 
in  the  action,  and  its  interruption  of  defendant's  enjoyment  of 
his  property,  it  might  be  found  in  the  fact  that  the  seizure  not 
unfrequently  interferes  with  the  rights  of  third  parties.  It  has 
already  been  stated  that  it  is  the  interest  of  defendant  alone 
which  is  subject  to  seizure  in  attachment  proceedings,  and  the 
title  to  his  interest  only  passes  by  the  sale.*    This  is  under- 

fi  Tonrt  V,  HopldnB,  24  lU.  826. 

1  Hannahs  v.  Felt,  15  Iowa,  141 ;  Enswoiih  v.  King,  6  Mo.  477 ;  Snell  v.  Allen,  1 
Swan,  208. 

>  Goggans  v,  Tomipeeed,  1  S.  0.  N.  S.  80 ;  Danks  v.  Qnaokenbnsh,  8  Denio,  694. 

>  Arnold  v.  Kelly,  5  W.  Va.  446 ;  Borch  v.  Newberry,  10  N.  Y.  874;  Lawson  e. 
JeffHes,  47  Miss.  686 ;  Atkinson  «.  Donlap,  50  Me.  HI. 

«  BurweU  v.  Tnllis,  12  Minn.  672 ;  Messingall  v.  Downs,  7  How.  767  ;  Conrad  v, 
Atlantic  Ins.  Co.  1  Peters,  442. 

1  Ante,  1 7 ;  Bogart  v.  Dart,  25  Hon,  395 ;  tuprcLj  {  29 ;  Williams  v,  Muthersbangh, 
29  Kan.  78a 
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sioody  of  course,  with  certain  reservations  in  favor  of  innocent 
pnrchasers  of  personal  property  of  which  defendant  was  the 
apparent  owner,  and  whose  title  remained  undisputed  np  to  the 
time  of  sale/  which  it  is  unnecessary  to  discuss  more  fully  in  this 
place.'  When  real  property  is  attached,  the  interests  or  rights 
of  co-owners  are  scarcely  disturbed,  being  subject  to  nothing 
worse  than  the  formation  of  new  associations  in  the  possession  and 
ownership  of  the  property,  without  even  an  interruption  of  its 
enjoyment.  But  the  case  may  be  quite  different  where  the 
interest  attached  is  an  undivided  one  in  personalty.  Here  seizure 
of  the  thing  interrupts  its  enjoyment  by  the  debtor's  co-owner  to  the 
same  extent  that  it  affects  that  of  the  debtor  himself,  and  generally 
without  any  provision  for  his  indemnity.  The  interest  of  a 
non-resident  in  partnership  property  may  be  attached  for  his 
individual  debt,  or  in  an  action  against  him  individually  for  the 
debt  of  the  firm,  which  is  joint  and  several,  on  account  of  his 
non-residenoe,  though  his  co-partner  be  a  resident  of  the  State.^ 
It  makes  no  difference  whether  the  demand  be  against  the  part- 
nership concern  or  is  an  individual  liability,  the  entire  property 
must  be  seized,  and  when  sold  the  purchaser  becomes  a  tenant 
in  common  with  the  debtor's  former  partner.*  There  is  no 
hardship  to  which  the  co-owner  is  subject,  as  created  by  the 
seizure  and  sale,  which  is  not  experienced  by  tenants  in  common 
of  personalty  seized  on  execution,  except  the  absence  of  indemnity 
in  case  the  seizure  should  be  wrongiuL*. 


*  Bliss  o.  HeMfy,61  HL  888. 

•  Infra,  J  87. 

«  Oonklin  o.  Harris,  6  Ala.  218 ;  Taylor  o.  Eelilor,  28  La.  An.  030. 

•  BandaU  o.  Johnson,  18  B.  1. 888.  Contra,  Horrison  v.  Blodgett,  8  N.  H.  288 ; 
29  Am.  Deo.  658. 

*  In  a  note  to  Morrison  v,  Blodgett,  supra,  published  in  29  Am.  Deo.  pp.  658-668, 
Mr.  Freeman  cites  the  following  anthoriiies  in  support  of  the  proposition  that  in 
levying  an  attachment  or  execution  "a  sheriff,  upon  a  demand  against  one  partner 
for  his  priyate  debt,  cannot  selaa  the  goods  of  the  partnership  and  exclude  the  other 
partners  from  the  possession" :  Gibson  o.  Bterens,  7  N.  H.  852 ;  Newman  «.  Bean, 
21  N.  H.  93;  HiU  o.  Wiggin,  81  K.  H.  292 ;  TreadweU  v.  Brown,  48  N.  H.  290; 
Garyin  v.  Paul,  47  K.  H.  158.  It  will  be  noticed  that  these  are  all  New  Hampshire 
cases,  sad  justify  the  mention  of  this  as  **  the  New  Hampshire  doctrine."  For 
while  the  editor  in  the  note  forors  the  doctrine  on  principle,  he  does  not  hesitate  to 
present  the  following  array  of  early  authorities,  all  of  which  assert  the  right  of  the 
officer  to  seize  and  assume  exolusiTc  control  of  partnership  property,  in  attachment 
or  execution,  for  the  individual  debt  of  one  of  the  members  of  the  co-partnership, 
ind  hold  it  to  the  exclusion  of  the  partners  until  sale.  IfBachnrst  v.  Clinkard,  1  t3haw, 
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§  37.    Rights  of  fiitervenois. — The  provisions  made  in  the 
various  statutes  for  the  preservation  of  the  interests  of  third  per- 

173 ;  Mayhew  v,  Herriok,  7  Com.  B.  229 ;  Parker  o.  Piator,  8  Bos.  A  P.  288 ;  Pope  «. 
Hainan,  Comb.  217 ;  Heydon  v,  Heydon.  Salk.  892 ;  Johnson  v.  Evans,  7  Man.  A  Q. 
240;  United  BUtes  «.  Williams,  i  MoLean,  2d(i;  NewfaaU  «.  Backingbam,  14  HL 
405;  White  v,  Jones,  88  HI.  159 ;  Davis  o.  White,  1  Hoost.  228;  Andrews  «.  Keith, 
84  Ala.  722;  Smith  «.  Oner,  42  N.  Y.  132;  as  also  the  following  more  recent  eases 
which  support  the  same  doctrine :  Clark  «.  Cnshing,  62  CaL  617 ;   Sannders  o. 
Bartlett,  12  Heisk.  817;  Eighth  National  Bank  of  N.  T.  «.  Fitch,  49  N.  T.  541; 
Atkins  V.  Saxton,  77  K.  Y.  195 ;  Hacker  v,  Johnson.  66  Me.  21 ;  Parker  v.  Wright» 
66  Me.  892 ;  Fogg  o.  La  wry,  68  Me.  78. )    After  noticing  the  rule  which  is  recognized  in 
all  the  cases  cited,  that  it  is  only  the  interest  of  the  debtor  in  partnership  effects  that 
can  be  sold,  Mr.  Freeman,  in  the  course  of  his  note,  proceeds  by  propounding  two 
qnestions :  "  Of  course,  the  qnestibn  immediately  presents  itself,  if  the  goods  cannot 
be  sold,  why  seize  them  ?  Why  is  it  not  sufficient  to  levy  upon  that  only  which  may 
be  made  the  subject  of  a  sale?  This  brings  us  to  the  New  Hampshire  doctrine  •  •  •  • 
This  view  is  growing  in  favor  and  seems  amply  supported  by  principle.    Neither 
partner  has  exclusive  right  to  the  possession  of  any  or  all  the  firm  dSocts.    How, 
then,  can  a  creditor  of  that  partner  claim  that  right?  The  interest  of  each  partner, 
that  is,  his  share  in  the  balance  remaining  after  payment  of  the  firm  obligations,  of 
course  is  seizable,  but  on  no  ground  can  more  be  taken.    Moreover,  the  rights  of  the 
co-partner  ought  to  be  considered.    Why  should  his  interest  be  seized,  as  it  must 
be  if  any  specific  chattel  is  taken  under  the  writ,  because  another  who  is  associated 
with  him  in  business  happens  to  be  in  debt?    On  what  reason  can  the  partner  not 
sued  be  placed  in  a  worse  condition  by  his  co-partner's  creditors  than  he  could  be 
put  in  by  the  co-partner  himself?    These  considerations  all  lead  to  the  conclusion, 
adopted  by  several  courts,  that  an  officer,  under  an  execution  against  an  individual 
member  of  a  firm,  cannot  seize  and  take  into  his  exclusive  possession  specific 
articles  belonging  to  the  firm,  but,  at  most,  can  only  seize  the  interest  of  the  partner, 
whatever  it  may  be,  subject  to  the  partnership  debts  and  to  the  final  accounting." 
(Citing,  Birrim  o.  Briggs,  81  Mich.  443 ;  Haynes  v.  Enowles,  86  Mich.  407 ;  Hutchin- 
son  «.  Dubois,  Sup.  Ct.  Mich.  11  The  Beporter,  227 ;  Enerr  «.  Hofflnan,  66  Pa.  St 
126 ;  Yandike  o.  Basskans,  67  Pa.  St.  830 ;  Choppm  v.  Wilson,  27  La.  An.  444 ; 
Levy  V.  Cowan,  27  La.  An.  566 ;  Freeman  on  Executions,  {  126.)    It  is  difficult  to 
settle  a  question  which  is  controlled  entirely  by  statute,  on  principle.    Itis  particularly 
difficult  to  harmonize  the  rulings  of  courts  upon  a  question  that  has  been  the  subject 
of  independent  legislation  by  some  fifty  different  governments,  so  long  as  the 
rulings  in  question  are  by  the  courts  of  each  of  these  governments  seeking  to 
enforce  the  different  expressions  of  the  legislative  will.    The  idea  of  seizing,  on 
execution  or  attachment,  property  which  it  is  not  intended  to  condemn  to  the  pay- 
ment of  the  demand,  may  seem  an  unnecessary  Interference  with  the  rights  of  third 
persons,  who  claim  an  interest  in  the  subject  of  seizure.    Where  the  statutes  of  the 
State  supply  the  necessary  process  by  which  this  incongruous  method  of  procedure 
may  be  avoided,  and  still  secure  the  interest  of  the  debtor  by  some  sort  of  eonr 
stntctive  seizure,  it  is  well.    But  in  the  absence  of  legislation  to  that  end,  it  would 
puzzle  the  courts  of  some  of  the  States  to  direct  the  process  to  which  they  are 
accustomed,  so  that  the  officer  may  actually  seize  tangible  property  without  dis- 
turbing the  possessory  rights  of  those  who  have  it  in  charge,  or  possess  it  in  common 
with  the  debtor.    If  there  is  to  be  a  "  seizure,"  it  must  be  of  a  thing,  and  not  a  mere 
interest  in  the  thing.    The  debtor  must  certainly  be  excluded  fh>m  the  possession, 
or  there  is  no  seizure.    If  so,  what  becomes  of  the  partnership  business  ?  The  asso- 
ciation is  not  only  to  give  the  co-owners  possession  of  their  common  property,  but 
to  carry  on  business  as  partiy  rs.    By  the  seizure,  does  the  officer  succeed  for  the 
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sons  daiming  the  property  attached,  adversely  to  both  plaintiff 
and  defendant,  will  be  noted  as  folly  as  practicable  in  subsequent 
chapters,  when  we  come  to  consider  the  subject  of  conflicting 
claims  to  the  property.^  We  must  also  refer  the  reader  to  the 
same  chapter  for  the  construction  of  these  statutes,  and  a  fidl 
discussion  of  the  rights  of  claimants  to  the  property. 

The  matters  to  which  attention  is  called  in  this  place  are 
certain  incidental  rights,  and  the  limitations  upon  them,  of  one 
of  the  various  classes  of  claimants.  They  are  taken  up  here 
that  they  may  not  be  lost  sight  of  when  all  such  claims,  and  the 
relative  rights  of  rival  claimants,  are  considered  together. 

An  intervener  has  certain  rights  with  reference  to  the  pro- 
ceedings, but  only  when  the  proceedings  affect  his  interest.  The 
matter  with  which  he  is  concerned  is  to  make  good  his  claim  to 
the  subject  of  dispute.  If  it  be  a  chose  in  action,  transferrable  by 
assignment,  to  see  that  all  the  prerequisites  to  a  valid  assign- 
ment have  been  complied  with.  He  is  a  necessary  party  to  any 
controversy  upon  this  question.'  The  fact  that  all  purchasers 
of  *  attached  property,  subsequent  to  the  levy,  take  with  notice 
of  the  lien,'  gives  the  intervenor,  when  his  purchase  is  subse- 
quent, a  right  to  contest  the  validity  of  the  allied  lien.  To 
this  end  he  may  show  that  the  proceedings  prior  to  levy,  or  the 
levy  itself,  is  irr^ular,  where  the  irr^ularity  is  of  such  a  char- 
acter as  to  destroy  the  effect  of  the  pretended  levy,  as  notice  of 
the  lien.  But  it  has  been  held,  and  correctly,  I  think,  that  only 
the  defendant  can  take  advantage  of  such  irr^ularities  as  con- 
time  being  to  tho  partaership  badness?  If  not,  the  relAtionfi  of  the  parties  during 
the  oontinnjuioe  of  this  restraint  npon  their  business  aie  eff^M-tiially  broken  np,  as 
the  debtor  partner  shoold  not,  without  a  judgment  or  decree  uf  court,  be  compeUed 
to  oontinne  as  partner  in  a  conoeru  when  he  was  excluded  from  the  possession  of 
the  firm  property.  The  oo-partners  should  not  be  forced  into  this  new  relation  with 
a  sheriif  or  constable.  In  short,  the  subject  presents  so  many  difficulties  that  with- 
out legislation  in  most  of  the  States,  proTiding  for  the  levy  of  attachments  on  part- 
nership assets,  in  snitB  against  indiTidnal  members,  in  some  manner  that  shall  be 
BufBdaDt  to  secure  the  lien  upon  the  debtor's  interest  without  infringing  ux»n  the 
righto  of  his  oo-partners,  the  nnfortunate  oo-partner  must  continae  to  bear  the  con- 
sequences of  association  in  business  with  the  debtor.  (Bee  also  Commercial  Bank  v. 
Mitchell,  SB  CaL  42, 49 ;  Jones  o.  Thompson,  12  CaL  191,199 ;  Bobinson  v.  Teris,  SB 
GaLGll.) 

*  Post,  ch.  XT. 

*  Farmers'  National  Gold  Bank  o.  Wilson.  58  Gal.  600. 

>  Van  Loan  «.  Kline,  10  Johns.  129 ;  Randolph  v.  Carlton,  8  Ala.  606 ;  Peck  o. 
Webber,  7  How.  (Jli».)  658 ;  People  o.  Cameron,  7  UL  468. 
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oem  hiniy  in  his  relations  with  plaintiff.^  It  is  only  when  the 
intervenor's  title  to  the  property  depends  upon  his  impeaching 
the  validity  of  the  attachment  that  he  will  be  heard  to  object  to 
the  proceedings  taken  against  defendant  on  account  of  irrega- 
larity .  With  the  merits  of  the  controversy  between  plaintiff  and 
defendant,  he  has  nothing  whatever  to  do. 

*  Emenoxi  o.  Fox,  8  La.  179. 
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{  88.  General  remarks. 

I  39.  The  different  kindg  of  jnriBdiction  and  mefhodB  by  which  it  ifl  conferred. 

I  40.  Order  of  treatment  of  jnrisdiction&l  questiona. 

I  il.  fiacts  necessary  to  authorize  the  iarae  of  the  writ. 

I  42.  The  issne  of  the  writ 

{  48.  Lery  of  attachment  and  officer's  return. 

}  44.  How  jurisdiction  of  the  person  is  obtained. 

}  45.  The  statutory  substitute  for  personal  serrice  considered  as  an  element  of 

jurisdiction. 

i  46.  Collateral  attack  upon  judgments  for  want  of  jurisdiction. 

i  47.  How  want  of  jnri^ction  should  appear  to  render  the  judgment  Yoid. 

§  38.  General  remarks. — Jurisdiction  is  variously  defined, 
the  accuracy  of  the  definition  often  depending  upon  its  applica- 
tion. The  most  general  and  comprehensive  is  ^Hhe  power  of  a 
court  to  hear  and  determine  a  cause.'^  ^  It  is  also  said  to  be 
''the  power  of  a  court  or  judge  to  entertain  an  action,  petition, 
or  other  proceeding.''^  But  this  is  one  of  the  terms  that  cannot 
be  disposed  of  by  a  definition.  The  definition  requires  expla- 
nation in  its  practical  application,  and  in  no  department  of 
remedial  justice  is  explanation^  more  essential  than  in  that  of 
attachments.  The  question  constantly  confronts  us  as  we  proceed 
from  one  feature  of  the  attachment  law  to  another.  In  one  way 
or  another  it  seems  incidental  to  nearly  every  chapter.  All 
kinds  of  procedure  prescribed  for  the  determination  of  conflict- 
ing rights,  by  means  of  judicial  tribunals,  necessarily  involve 
questions  of  jurisdiction,  and  attachment  is  a  statutory  method 
of  procedure,  in  which  all  the  different  branches  or  phases  of  the 
question  are  presented. 

It  was  at  one  time  supposed  by  the  writer  that  all  that  need 
be  said  upon  this  subject  in  particular  might  be  disposed  of  in  a 
single  section,  under  the  subject  of  the  general  nature  of  attach- 

>  United  States  v.  Arredondo,  6  Peters,  709 ;  Sheldon  «.  Newton,  8  Ohio  St  49i ; 
Hiekman  «.  O'Neal.  10  Cal.  292. 

<  1  Bapalje  &  Lawrence  Law  Diet.  702. 
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ment.'  lu  looking  forward  from  this  point,  however^  I  am 
couvinoed  that  it  will  be  a  saying  of  space  to  give  a  separate 
chapter  to  its  discussion,  to  the  end  that  where  it  occurs  as  inci- 
dental to  the  progressive  steps  by  which  property  is  attached, 
the  soundest  and  best  approved  doctrine  may  be  briefly  declared 
and  supported  by  reference,  without  discussing  at  every  step 
mooted  questions  of  jurisdiction. 

The  discussion  of  these  questions  are  important,  for  the  reason 
that  the  decisions  of  courts  and  dida  of  judges  as  to  what  is 
essential  to  jurisdiction  in  this  peculiar  procedure  are  not  alto- 
gether harmonious.  Some  of  them  place  such  stress  upon  cer- 
tain acts  as  conferring  jurisdiction  that,  whether  it  is  so  intended 
or  not,  it  has  the  effect  of  \dthdrawing  attention  entirely  from 
other  matters  equally  important.  This  method  of  anatomizing 
the  subject  and  considering  its  members  separately  too  often 
overlooks  the  manifold  features  of  the  question.  It  leaves  the 
inquirer  with  the  impression  that  when  jurisdiction  is  once 
obtained  all  questions  of  jurisdiction  are  settled.  The  error  of 
this  appears  when  the  subject  is  examined  as  a  whole.  There 
are  various  steps  in  the  plaintiff's  progress  from  the  filing  of 
his  complaint  to  the  rendition  of  judgment,  to  omit  any  one  of 
which  would  be  to  oust  the  jurisdiction  of  the  court.  It  is  not 
sufficient  that  that  has  been  done  which  is  necessary  to  give  the 
court  power  to  entertain  the  action  if  the  authorized  procedure 
stops  short  of  final  determination.  The  power  to  hear  and 
determine  the  particular  matter  in  controversy  is  not  all  con- 
ferred by  what  suffices  to  authorize  the  issue  of  original  process. 

The  importance  of  a  right  understanding  of  this  subject  is 
enhanced  by  the  statutory  origin  of  the  remedy.  As  we  have 
already  seen,  a  remedy  of  this  kind,  so  clearly  in  derogation  of 
common  right,  is  subjected  to  strict  construction.^  The  statu- 
tory origin  of  attachment  also  changes  the  rule  of  presumption 
as  to  the  jurisdiction  of  courts,  even  where  they  are  superior 
courts,  or  courts  of  general  jurisdiction.*  These  are  placed 
upon  the  same  footing  with  courts  of  special  or  limited  jurisdic- 
tion, with  no  presumptions  in  favor  of  their  jurisdiction  in  cases 

>  Ante,  {6.  « 

*  ArUe,  I  8. 
ft  Ante,  2  G> 
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arising  under  tlie  attachment  law.  This  leaves  the  judgment 
open  to  impeachment  in  so  many  ways,  when  the  pn>oeedings 
neoessaiy  to  jurisdiction  do  not  appear  affirmatively  to  have 
been  taken,  that  extraordinary  care  should  be  observed  in  pur- 
suing the  remedy,  to  see  not  only  that  the  trial  court  has  juris- 
diction, hot  that  the  fiu;ts  conferring  it  appear  of  reoonL* 

I  39.  The  different  kinds  of  jnxisdictbm,  and  mefhods  by 
whieh  it  is  eonl!9lied. — Before  proceeding  to  discuss  the  differ- 
eat  kinds  of  jurisdiction,  or  rather  the  difierent  matters  con- 
sidered essential  to  the  power  to  hear  and  determine,  which 
should  appear  of  record  in  the  action,  it  may  be  well  to  state 
that  jurisdiction  of  the  subject-matter  is  conferred  by  statute. 

The  extent  of  the  jurisdiction  of  the  trial  court,  whether 
unlimited  or  limited,  is  of  most  importance  in  considering  the 
cause  of  action.  If  the  court  be  of  the  former  class,  the 
amount  or  nature  of  the  controversy  will  be  embraced  within 
its  general  powers.  If  of  the  latter  dass,  its  jurisdiction  of  the 
particular  action  may  be  defeated  by  the  circumstance  that  the 
amount  of  the  demand  is  beyond  the  prescribed  limiL  For  it 
is  plain  that  if  the  power  of  the  court  does  not  extend  to  the 
cause  of  action,  it  cannot  embrace  the  provisional  remedy  for 
the  enforcement  of  the  right.  In  those  States  where  no  affi- 
davit or  bond  is  required,  and  the  attachment  issues  as  of 
coarse  on  the  institution  of  the  action,  the  character  of  the 
court,  and  the  nature  and  amount  of  the  demand,  is  all  that  will 
be  found  necessary  to  consider  in  order  to  determine  the  power 
of  the  court  to  ianie  the  attachment.  For  this  purpose,  all  that 
is  essential  iajnrisc^etion  of  the  sulject-matier.  This  should  not 
be  confused  with  jurisdiction  of  the  subject  of  the  action.  The 
subject-matter  is  held  to  be  ^'the  general,  abstract  thing."  ^  By 
the  same  judge,  jurisdiction  of  the  subject-matter  is  said  to  be 
''the  power  to  adjudge  concerning  the  general  question  involved, 
and  is  not  dependent  upon  the  state  of  &cts  which  may  appear 

*  The  tnitimr  in  which  such  jnriBdietion  shoiild  be  made  to  appear  n-paa  Hbe 
reoord  is  freqoentlj,  if  not  generally,  regulated  by  statute,  so  £ar  as  the  role  applies 
to  eonrts  of  special  jnrisdiction.  The  same  prorisions  would  probably  apply  to  courts 
of  general  or  superior  Jurisdiction,  when  in  the  ezerase  of  special  jnrisdiction  con- 
iivTed  by  statute. 

1  F61ger,  J.,  in  Lange  «.  Benedict,  78  N.  Y.  12. 
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in  a  particular  case." '    The  examples  ^V6q  in  the  cases  cited 
show  that  what  is  meant  is  the  most  general  power  over  the 
class  of  actions,  and  not  over  the  particular  matter  in  contro- 
versy.   The  subject  of  the  action,  as  described  bj  Judge  Bliss/  to 
distinguish  it  from  the  cause  and  the  object  of  the  action,  is  'Hhe 
matter  or  thing,  differing  both  from  the  wrong  and  the  relief^  in 
regard  to  which  the  controversy  has  arisen;  and  this  is  ordi- 
narily the  property,  or  the  contract  and  its  subject-matter,  or 
other  thing  involved  in  the  dispute.     Thus,  in  an  action  to 
recover  the  possession  of  land  .  •  .  .  the  subject,   or  that  in 
regard  to  which  the  action  is  brought,  is  the  land.    In  an 
action  for  money  due  on  a  contract  ....  the  controversy  is  in 
r^ard  to  the  subject-matter  of  the  contract,  which  is  not  onlj 
the  promise,  but  the  consideration  and  the  matter  in  respect  to 
which  the  contract  has  been  made.     As  if  the  i^reement  has 
been  to  pay  money  for  land,  the  land  and  the  title  to  it,  so  far 
as  they  affect  the  contract,  enter  into  it,  become  part  of  its  sub- 
ject-matter, and,  with  the  promise,  become  part  of  the  subject 
of  the  action." 

Thus  it  will  be  seen  that  a  court  of  general  jurisdiction  may 
have  jurisdiction  of  the  subject-matter  (as  the  recovery  of  land 
or  other  specific  thing),  and  not  have  jurisdiction  of  the  subject 
of  the  particular  action,  where  the  thing  sought  to  be  recovered 
is  beyond  the  territorial  limits  of  its  jurisdiction. 

And  this  brings  up  for  consideration  the  territorial  jurisdio- 
turn  of  the  court,  which  concerns  one  of  the  limitations  upon 
the  power  of  courts,  even  of  the  class  whose  powers  are  gener- 
ally described  as  unlimited.  The  terms  employed  to  distin- 
guish them  from  courts  of  limited  power  have  reference  to 
the  subject-matters  to  which  their  jurisdiction  extends,  and  not 
to  the  subjects  upon  which  that  jurisdiction  may  be  exercised. 

The  power  of  a  court  to  control  by  its  process  particular 
things  of  any  description  is  governed  by  the  law  that  pre- 
scribes the  boundaries  of  the  territory  over  which  its  jurisdic- 
tion extends.     Generally  speaking,  it  could  not  be  said  that 

*  Hunt  V.  Hunt,  72  N.  Y.  217 ;  28  Am.  Bep.  129.  Bee  also  Groenwelt «.  BnrweU, 
1  Raym.  Ld.  166;  Holmes  «.  Holmes,  i  Lans.  388;  Ackerley  «.  ParkinBon,  8  HftoJfi 
ft  8.  411. 

>  Bliss  on  Ck)de  Pleading,  §  126. 
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jurisdiction  over  things  which  are  the  proper  subjects  of  liti- 
gation, -within  a  certain  district,  was  oonf erred  by  the  statute 
which  fixes  the  boundaries  of  the  district  Aocuratelj  speak- 
ing, such  statutes  defi^iie  the  jurisdiction  of  superior  courts. 
But  in  connection  with  the  subject  of  attachment,  it  should  not 
be  lost  sight  of  that  all  the  jurisdiction  exercised  is  conferred 
by  statute. 

The  issue  of  the  writ  of  attachment  is  another  exercise  of 
jurisdiction,  and  one  which  in  most  of  the  States  is  only  con- 
ferred upon  certain  conditions.  These  are  generally  the  filing 
of  a  complaint  (or  petition),  a  bond,  and  an  affidavit.  The 
performance  of  these  acts,  when  demanded  by  the  requisitions 
of  the  statute,  are  essential  to  the  vitality  of  the  writ.  The 
court  has  no  more  power  to  issue  a  writ  of  attachment  where 
there  has  been  a  fidlure  to  comply  with  statutory  prerequisites 
than  it  has  to  issue  execution  without  judgment.  And  unless 
the  writ  comes  to  the  hands  of  the  officer  after  a  compliance 
with  these  conditions,  it  has  been  frequently  held  that  he  has 
no  authority  to  levy  the  same.^  Before  the  court  can  proceed 
to  judgment,  there  are  still  further  jurisdictional  problems  to 
be  solved.  The  judgment  we  are  considering  is  one  upon 
which  special  execution  issues  against  the  property  attached. 
It  should  appear  by  the  return  of  the  officer,  where  the  judg- 
ment is  sought  against  specific  (diattels,  that  they  have  been 
seused;  where  it  is  real  estate  that  it  has  been  levied  upon  in 
the  manner  prescribed;  where  it  is  for  the  purpose  of  obtaining 
a  lien  upon  credits,  rights,  or  effects  in  the  hands  of  a  third 
person,  that  the  holder  or  debtor  of  the  debtor  has  been  served 
with  notice  of  garnishment.  Of  course,  these  acts  are  not 
necessary  to  confer  jurisdiction  upon  the  court  to  hear  and 
determine  the  issues  in  the  personal  action.  But  they  are 
essential  to  bring  the  thing  attached  within  reach  of  the  special 
process  of  the  court 

And  still,  die  court  may  not  have  gained  the  requisite  juris- 
diction. The  person  of  the  defendant  may  not  have  been 
brought  in,  eiiher  actually  or  constructively.  That  is,  there 
may  not  have  been  service  of  process  upon  him,  though  service 

4  Oowttrd«.Diniii9Br,06]|cL6O;  HajrgadlDe  o.  Van  Hocn,  72  Xo.  870. 
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upon  the  thing  is  complete.  Jurifidiotion  can  only  be  conferred 
upon  the  court  to  enable  it  to  determine  the  essential  fact — 
defendant's  indebtedness  to  plaintiff — by  service  of  process  upon 
him,  unless  such  service  is  absolutely  dispensed  with  by  the 
statute.  This  process  is  not  in  every  instance  required  to  be 
personally  served.  It  may  be  by  constructive  service  in  any  of 
the  statutory  modes^  yet  I  maintain  that  its  object  is  to  give 
the  court  jurisdiction  of  the  person  of  the  defendant.  A  kind 
of  oondructive  jurisdiction  is  thus  acquired,  by  which  the  court 
is  enabled  to  apply  the  provisional  remedy.*' 

§  40,    Order  of  treatment  of  questions  of  jniisdlotion. — In 

succeeding  chapters^  as  the  progressive  steps  in  this  statutory 
procedure  are  examined,  I  shall  not  &il  to  notice  the  extent  to 

^  It  may  be  shocking  to  the  legal  mind  to  Bay  that  jurisdiction  of  the  person* 
even  of  this  qualified  sort,  may  be  acquired  without  personal  service.  But  the 
thing  exists,  and  I  only  try  to  c^ve  it  a  name.  It  is  no  more  inconsistent  with  the 
general  doctrine  that  a  personal  Judgment  cannot  be  rendered  without  personal 
service  of  process,  to  say  that  oonstructive  Jurisdiction  may  be  obtained  by  a  stato- 
tory  substitute  for  such  personal  service,  than  to  say  that  personal  issues  may  be 
determined  between  the  parties,  in  order  to  render  a  special  judgment,  without  any 
such  service.  Service  upon  the  thing  cannot  be  said  to  give  the  court  jurisdiction 
to  decide  that  the  defendant  owes  plaintiff  a  certain  sum  of  money.  This  is  the 
main  issue,  and  has  no  connection  whatever  with  the  thing  seized,  but  is  purely  a 
personal  matter  between  the  parties.  Say  that  it  is  not  determined  in  the  absence 
of  personal  service.  Then  what  right  has  the  court  to  order  the  sale  of  defendant's 
property^  and  apply  the  proceeds,  less  the  00BtB,.to  the  satisfaction  of  plaintifffl 
demand.  In  case  the  statutory  substitute  for  personal  service  of  summons  is 
employed,  It  cazmot  be  said  to  serve  any  other  purpose  than  to  give  the  defendant 
notice  of  the  action.  That  is  the  purpose  of  the  summons  when  personally  served. 
The  thing  seized  is  not  derelict,  or  the  notice  would  be  to  the  whole  world,  and  not 
to  the  particular  defendant.  Jurisdiction  of  the  thing  is  obtained  by  the  attach- 
ment. Nothing  remains  but  to  get  such  jurisdiction  of  the  person  of  the  defendant 
as  to  enable  the  court  to  adjudicate  the  matter  in  controversy  between  him  and  the 
plaintiff  It  is  true  that  the  judgment  obtained  in  the  exerdse  of  such  conslt'oeUfe 
jurisdiction  exhausts  itself  upon  the  property  attached.  Nothing  remains  that  is 
recoverable  by  execution,  issued  on  the  judgment,  how  much  soever  may  remain 
unsatisfied.  It  is  not  even  evidence  of  indebtedness.  But  for  this  the  debtor  is 
under  no  obligation  to  the  legislature.  Whether  the  statute  so  limits  the  operation 
of  judgments  thus  obtained  or  not,  the  courts  would,  on  constitutional  grounds, 
confine  tliem  to  the  property  actually  seiaed  or  levied  upon.  That  they  have  sus- 
tained the  jurisdiction  assumed,  to  the  extent  they  have,  by  approving  the  ex  parte 
finding  of  indebtedness,  is  no  argument  why  the  concession  should  go  ftirther. 
That  they  have  refused  to  permit  the  constitutional  barrier  to  the  ex  parte  proceed- 
ing to  be  entirely  broken  down,  and  the  plaintiff  to  take  a  general  judgment  without 
personal  service,  is  no  reason  why  it  should  be  detded  that  they  have  permitted  a 
personal  issue  to  be  determined  against  defendant,  upon  the  mere  oonjeotore  that 

he  might  have  read  the  summons. 

I 
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which  they  afiect  the  jurisdiction  of  the  oourt.  In  the  £)lIow-- 
ing  sections  of  this  diapter  the  bearing  of  these  ct^NS^  upon  the 
question  wSl  be  discussed  about  in  the  order  of  their  occur- 
rence in  practice.  The  first  in  order  will  be  the  acts  necessary 
to  authorize  the  writ,  consisting  of  the  complaint,  the  affidavit, 
and  the  bond«  Second,  the  act  necessary  to  authorize  the  levy 
— the  issue  of  the  writ.  Third,  the  acts  necessary  to  bring  the 
subject  of  attachment  within  reach  of  final  process,  consisting 
of  the  levy  of  the  writ  of  attachment,  and  the  offioer^s  return. 
Fourth,  the  methods  of  obtaining  jurisdiction  of  the  person,  by 
personal  service  of  summons,  voluntary  appearance,  construct- 
ive notice ;  and  fifth,  for  what  defects  of  jurisdiction  the  judg- 
ment will  be  open  to  collateral  attack. 

§  41.    Facts  necessary  to  authorize  the  Issue  of  the  writ — 

The  statutes  of  the  different  States  are  far  from  uniform  as  to 
what  is  essential  to  set  the  power  of  the  court  in  motion.  In 
all  of  them  an  action  must  be  commenced  by  the  filing  of  the 
ordinary  initial  pleading,  and  in  some  of  them  where  the 
attachment  writ  waits  upon  the  commencement  of  the  action^ 
the  summons  must  have  issued,  in  order  to  authorize  the  issue 
of  the  writ.  In  many  of  them  an  affidavit  setting  forth  the 
grounds  of  attachment  must  be  filed,  and  in  most  of  them  an 
attachm^it  bond  is  required  to  be  filed  with  the  clerk  of  the 
court.^  When  there  is  a  total  want  of  proof  of  &ct8  essential 
to  the  jurisdiction  of  the  court  to  issue  the  attachment,  the 
process  will  be  void.* 

To  say  that  the  omission  to  file  a  declaration,  or  its  equiva- 
lent under  the  Code,  is  fiital  to  the  attachment,  is  merely  to 
assert  that  the  proceedings  cannot  be  maintained  without  com- 
mencing an  action  on  the  demand.  It  is  scarcely  necessary  to 
mention  as  an  exception  to  this  that  garnishment  may  issue  on 
an  execution.  This  is  merely  another  mode  of  levying  the  exe- 
cution when  there  is  no  tan^ble  property  within  reach  of  an 
ordinary  levy.  This,  of  course,  requires  no  new  action^  and 
hence  no  declaration  to  support  it. 

>  ThA  proTiskniB  In  regard  to  the  affldftvit,  or  aBtotement  of  the  afaMDoe  of  mob 
piOTJiioiiaiiiihestatiitaBOf  the  seTcnl  States,  iriU  be  found  in  a  note  to  {  li,potL 
I  HiUer  V.  Brinkerhoff,  i  Deaio,  118. 


§  41  jUBisDicnoN.  94 

"Where  the  affidavit  is  required  as  one  of  the  oondidons 
upon  which  the  attachment  maj  issue,  its  neoessitj  to  jurisdic- 
tion is,  perhaps,  not  so  obviously  indispensible  as  is  the  declarar 
tion.  Nevertheless,  it  is  generally  held  to  be  requisite  to  the 
jurisdiction.'  What  renders  it  so  essential  is  that  a  certain 
state  of  fiicts  must  exist  in  order  to  entitle  plaintiff  to  the  writ 
These  facts  can  only  be  made  to  appear  by  the  affidavit.  In 
some  instances  it  will  be  found  the  statute  provides  that  an 
affidavit  which  is  defective  may  be  amended.  Where  this  is 
the  case,  the  question  of  the  sufficiency  of  the  affidavit  does  not 
raise  a  question  of  jurisdiction,  in  the  sense  that  mere  defects 
therein  would  render  subsequent  proceedings  void.*  But  where 
certain  grounds  for  attachment  are  required  to  be  stated  in  the 
affidavit,  and  the  affidavit  states  no  grounds  whatever,  it  would 
be  held  otherwise.*  So  if  under  the  statute  the  affidavit  is  not 
open  to  amendment,  it  would  seem  that  a  sufficient  one  would 
be  essential  to  the  life  of  the  writ.*  In  any  event,  a  mere 
thing  called  an  affidavit  could  not  be  made  to  support  the 
attachment,  where  this  is  prescribed  as  one  of  the  essential  pre- 
requisites, until,  under  leave  to  amend,  a  genuine  affidavit  was 
supplied.^  Even  where  the  affidavit  is  open  to  amendment,  and 
advantage  is  taken  of  this  provision  by  adding  additional 
grounds  for  attachment,  the  amendments  so  made  do  not  always 
have  retroactive  force.  The  sworn  statement  of  the  grounds 
upon  which  the  writ  is  claimed  must  precede  its  issue.^  Bat 
the  filing  of  the  affidavit  and  the  issue  of  the  writ  should, 
nevertheless,  be  practically  simultaneous.  The  fisicts  sworn  to 
should  be  &cts  as  they  exist  at  the  date  of  the  writ.  In  some 
cases  it  has  been  held  that  the  affidavit  should  be  filed  prior  to 

>  Endel  v,  Leibrock.  83  Ohio  St.  25i;  Hargadine  o.  Van  Horn,  72  Ko.  870; 
Katthews  v.  Densmere,  43  Mich.  461 ;  Murray  v,  Hankin,  65  How.  Pr.  611 ;  Wilaon 
V,  Arnold,  6  Mioh.  98 ;  Watt  v,  Oarms,  4  Heisk.  532. 

A  Nolan  V.  Boyston,  86  Ark.  561 ;  Rogers  «.  Gooper,  88  Ark.  406. 
»  HiBler  V.  Oarr,  84  Oal.  641;  Pope  o.  Hibemia  Lu.  Oo.  24  Ohio  St.  481;  Clark 
V,  Boberts,  1  HL  285. 

>  Bennett  o.  Zabriakie,  2  New  Mezkx>,  7 ;  Zerega  o.  Benoist*  7  Bob.  (N.  Y.)  199; 
88  How.  Pr.  129. 

*  Olark  «.  BobertB,  1  HL  285;  Flood  o.  Bandall,  72  Me.  489;  Watt  «.  Games,  4 
Heiak.  632. 

"  Eby  V,  Guest,  94  Pa.  St  160;  Seibert  v.  Switzer,  85  Ohio  81  661;  Flood  v. 
Randall,  72  Me.  489 ;  Hisler  v.  Carr,  84  Oal.  641 ;  Pope  v.  Hibemia  Ins.  Go.  24 
Ohio  St.  481 ;  Clark  v.  Boberts,  1  Dl.  285;  post,  U  72, 118. 
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the  iflsae  of  the  writ,  bat  on  the  same  day.*  In  others  the 
writ  has  been  sustained  where  several  days  elapsed  after  the 
filing  of  the  affidavit,  prior  to  the  issue  of  the  writ/'*  Where 
the  writ  is  required  to  recite  the  filing  of  the  affidavit,  such 
recital  is  necessary  to  protect  the  officer  in  an  action  for 
trespass.^ 

The  filing  of  the  bond  should  also  precede  the  issue  of  the 
writ  of  attachment.  The  object  of  this  is  to  furnish  protection 
to  the  defendant  against  the  wrongful  disturbance  of  his  pos- 
session and  enjoyment  of  his  property.  And  not  only  should  it 
be  filed,  but  approved,  prior  to  issuing  the  writ."  But  the 
formal  notification  of  approval  by  indorsement  on  the  bond  is 
not  always  held  essential,  as  the  action  taken  by  the  officer  in 
sending  out  the  writ  may  be  taken  as  an  indication  of  his 
approval  of  the  bond.^*  Where  it  is  required  of  the  officer  that 
prior  to  his  approval  of  the  bond  the  sureties  thereon  shall 
"justify,*'  the  fact  of  such  justification  should  appear,  as  it  will 
not  be  presumed  from  his  subsequent  action.^^  The  attachment 
is  not  always  open  to  dissolution  on  motion  or  plea  in  abate- 
ment merely  on  the  ground  of  the  insufficiency  of  the  bond. 
The  statute  provides  for  the  correction  of  this  irr^ularity. 
Nevertheless,  to  authorize  the  attachment  there  must  be  an 
instrument  filed,  which  is  essentially  a  bond.  It  must  be  a 
written  undertaking,  executed  and  delivered.^*^  And  where  a 
seal  is  essential  to  a  bond,  this  formality  must  be  complied 
with.^  It  should  also  be  a  bond  which  on  its  face  would  show 
its  connection  with  the  action  brought.^^  Where  its  form  is 
prescribed  by  statute,  that  form  should  be  substantially  fol- 
lowed; but  in  any  event,  it  should  be  one  upon  which  the 
obligors  could  be  held  to  answer  to  the  defendant,  in  case  the 
attachment  should  fieiil,  after  having  subjected  him  to  the  losses 

'  Wright  V.  Smiih,  66  AJa.  645;  FeBaenden  v.  Hill,  6  Mich.  242;  pott,  I  62. 
M  P09t,  i  62. 

11  Bay  «.  Bach,  87  N.  Y.  66 ;  Jones  v.  Buzzard,  2  Ark.  416;  Kaittiews  v.  Dens- 
mere,  43  Mich.  461 ;  Mamine  v.  Murphy,  8  Ind.  272. 
»  Eby  V,  Onest,  94  Pa.  Bt  160 ;  pott,  f  118. 
»  Leri  «.  Darling,  28  Ind.  497 ;  post,  U  112, 118. 
w  Fott,  1 109. 
»  Post,  ch.  ▼iii, 
w  Post,  1 104. 
"  Post,  1 108. 
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from  which  the  nndertaking  was  intended  to  shield  him.**  As 
to  the  time  of  filing  and  approving  the  bond,  the  law  as  gener- 
ally  construed  by  the  courts  seems  to  be  even  more  exacting 
than  it  is  with  reference  to  the  filing  of  the  affidavit^  so  far  as 
its  precedence  of  the  issuing  of  the  writ  of  attachment  is  con- 
cerned. So  long  as  there  is  no  bond  on  file,  the  writ  possesses 
no  vitality,  and  the  subsequent  filing  of  one  does  not  relate 
back  to  the  date  of  issuing  the  writ,  in  order  to  justify  inter- 
mediate proceedings  under  it" 

§  42.  The  issue  of  the  writ. — The  writ  issues  as  a  matter 
of  right  when  the  forgoing  prerequisites  are  complied  with/ 
and  in  its  turn  becomes  a  foundation  for  further  procedure. 
There  can  be  no  levy  without  a  writ  to  authorize  the  executive 
office  to  act  in  the  premises.  He  becomes  a  trespasser  fit>m  the 
moment  he  seizes  upon  defendant's  property  before  the  writ  of 
attachment  has  come  to  his  hands^  however  confident  he  may  be 
that  such  writ  will  be  issued,  or  even  that  it  has  been  properly 
drawn,  signed,  and  sealed.'  It  would  hardly  be  seriously  ques- 
tioned where  the  record  showed  that  the  writ  was  never  issued, 
or  the  pretended  .writ  was  void,  but  that  the  judgment  would 
likewise  be  held  void,  whether  directly  or  collaterally  attacked.' 
This,  then,  is  another  step  in 'the  procedure  upon  which  juris- 
diction depends. 

§  43.    Levy  of  the  attachment,  and  offloer's  return. — The 

officer's  return  should  show  that  the  writ  has  been  duly  executed; 
and  this  should  appear  from  a  statement  of  the  acts  performed 
by  the  officer,  and  not  his  own  estimate  of  the  legality  of  those 
acts,  and  the  result  which  in  his  judgment  he  has  attained.' 
When  the  validity  of  the  attachment  is  made  to  depend  upon 
the  officer's  return  showing  jurisdiction,  it  is  held  that  where 
this  does  not  sufficiently  appear,  the  judgment  will  be  held  void.' 

M  Post,  oh.  zzil. 
»  Post,  f }  112. 118. 
1  Pott,  i  lis. 

>  Befi)ert  o.  Switaer,  86  Ohio  8t  681 ;  Walee  «.  OUrk,  4S  Conn.  188. 
»  Post,  i  119. 

1  EzeUe  «.  Simpson,  42  Miss.  616 ;  Orismon  o.  Swiiher,  28  N.  J.  L.  Ii9 ;  ICoore 
«.  Goatee,  43  ULbs.  225. 

'  Stone  «.JCiUer,  62  Barb.  480. 
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But  inasmndi  as  errors  in  the  return  may  be  oorrected,  it  is 
vastly  more  important  that  the  acts  done  by  the  officers  should 
be  sufficient  in  themselves  to  constitute  a  levy*  The  return  may 
be  amended  to  conform  to  the  facts.'  But  essential  &cts  relied 
upon  as  constituting  a  levy  can  only  be  supplied  in  case  of  omis- 
sion by  the  officer  retracing  his  steps  and  performing  his  work  all 
over.  And  until  such  correction  is  made  there  is  no  lien,  and 
the  court  has  no  jurisdiction  of  the  property.^  In  this  connec- 
tion the  question  of  territorial  jurisdiction  again  presents  itself. 
If  the  property  sought  to  be  attached,  and  it  may  be  actually 
seized  or  levied  upon  in  the  form  prescribed  by  statute,  is,  at  the 
time  of  the  seizure  or  pretended  levy,  beyond  the  district  or  ter- 
ritory to  which  the  court's  process  runs,  the  court  obtains  no 
jurisdiction  over  it.  Should  it  be  real  estate,  an  erroneous 
return  of  the  sheriff  that  it  was  situated  within  the  jurisdictional 
limits,  however  conclusive  such  return  might  be  for  some  pur- 
poses, manifestly  could  not  alter  the  facts,  and  the  attachment 
could  never  cast  so  much  as  a  cloud  upon  the  title.*^  The  recital 
in  the  return  that  he  had  taken  possession  of  certain  specified 
articles  of  personal  property  might  be  conclusive  upon  him,  so 
&r  as  to  render  him  liable  on  his  bond,  in  case  the  property 
should  not  be  forthcoming;  but  it  could  hardly  conclude  the 
defendant,  or  operate  as  a  lien  upon  the  things,  if,  as  matter  of 
fact,  they  never  were  taken  from  the  possession  of  defendant, 
and  hence  were  never  attached.^  Where  from  the  nature  of  the 
property  the  mode  of  levy  is  prescribed,  and  is  merely  formal, 
the  act  must  be  performed  as  prescribed.^  All  this  is  essential 
to  clothe  the  court  with  power  to  determine  whether  upon  the 
hearing  the  plaintiff  is  entitled  to  a  special  execution  which  shall 
take  the  place  of  the  attachment  lien  without  interr^num,  and 
hold  it  from  the  date  of  the  levy.  In  very  many  instances  it  is 
necessary  to  give  force  to  the  judgment  and  validity  to  the  title 
of  the  purchasers  at  the  execution  sale.'  When  we.  come  to  con- 
sider the  duties  of  the  officer  in  the  performance  of  these  essen- 

>  Webh  V.  Joj,  IS  Pick.  477;  Coortney  «•  Cur,  6  Iowa,  288;  post,  i  149. 
«  Berden  o.  Kxapbj,  78  HL  81. 
»  Poif,  2  2S8. 

•  Jnte,i»;  pott,  i  178. 

*  Poi<,;{952,258,e(M9 
'  Infra,  1 46. 

L  Attach.— 7. 
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tial  prerequisites  to  jurisdictiony  nmneroos  examples  will  be 
given  to  illustrate  the  importance  of  a  strict  compliance  with 
the  statute.  The  instances  of  curable  and  incurable  variations 
from  the  line  of  his  duty,  and  the  effect  of  each  divergence  upon 
subsequent  proceedings,  will  be  noted.  But  sufficient  has  been 
offered  in  this  place  to  connect  his  official  acts  with  the  subject 
of  jurisdiction.* 

§  44.  How  jmiBdiotlon  of  the  persoH  of  defendant  is  ob- 
tained.— That  jurisdiction  of  the  person  is  important  can 
hardly  be  open  to  question.  When  practicable,  it  takes  out  of 
the  case  many  other  difficulties  in  the  way  of  an  application  of 
the  remedy.  It  has  been  repeatedly  decided  that  personal 
appearance  in  the  action  to  defend  on  the  merits,  or  even  where 
it  was  to  question  the  validity  of  the  attachment,  amounted  to  a 
^vaiver  of  otherwise  fetal  omissions  in  the  summary  process.* 
In  general,  however,  unless  such  appearance  be  for  general  pur- 
poses— that  is,  either  to  contest  plaintiff's  right  of  recovery  on 
the  demand,  or  to  challenge  the  truth  of  the  facts  alleged  as 
grounds  of  the  attachment,  it  cannot  be  so  taken  advantage  of. 

The  most  obvious  methods  by  which  jurisdiction  may  be 
obtained  of  the  person  of  defendant,  are  (1)  by  personal  service  of 
mimwxma;  (2)  by  his  ge/Mral  appearance.  Jurisdiction  obtained 
by  either  of  these  methods  is  complete.  Still  there  are  ^jertain 
jurisdictional  objections  which  are  not  waived.  These  are  such 
as  in  all  civil  actions  may  be  raised  at  all  stages  of  the  proceed- 
ing, as  well  as  others  which,  without  objection  being  raised, 
enter  into  the  final  determination  and  render  the  judgment 
void :  as  that  the  court  had  not  jurisdiction  of  the  subject- 
matter  of  the  action,  or  that  the  subject  of  the  action  was  with- 
out the  territorial  jurisdiction  of  the  court,  and  could  not  be 
affected  by  its  judgment.  But  supposing  such  questions  as 
these  out  of  the  way  for  the  purpose  of  determining  the  main 

»  Pogt,  eh.  X. 

1  Infrat  {  45.  The  doctrine  that  appearance  Tralves  irregolarities  in  the  procesB 
hy  which  defendant  was  brought  into  court,  and  gives  the  court  complete  Jurisdic- 
tion of  his  i>erson,  is  quite  familiar,  and  is  based  upon  obvious  grounds.  Bui  that 
the  appearance  of  a  defendant  to  contest  the  justice  of  a  demand  should  be 
oonstrued  into  a  waiver  of  objections  that  he  had  been  deprived  of  the  enjoymeot 
of  his  property  without  due  process  of  law,  is  less  dear  and  reaaonable  to  my 
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issue  between  the  parties — defendant's  indebtedness  to  plaint- 
iff— the  coort  has  complete  control  of  the  case.  The  defend- 
ant's liability  being  ascertained  and  fixed  by  the  judgment,  the 
property  attached,  if  still  within  reach  of  the  court's  process, 
may  be  subjected  to  the  execution,  in  spite  of  all  the  defects  in 
the  attachment  procedure  prior  to  judgment.  However  irregu- 
lar or  insufficient  the  proceedings  may  have  been  to  give  the 
court  jurisdiction  in  attachment,  they  cannot  vitiate  the  conclu- 
sion reached  in  the  exercise  of  its  ordinary  common-law  powers, 
vnih  both  parties  present.  The  reasons  why  defendant  must  be 
thus  personally  summoned,  or  voluntarily  appear,  lie  deeper 
than  the  statute  which  so  prescribes.  The  issue  between  the 
parties  is  a  personal  one.  It  does  not  refer  to  defendant's 
ownership  of  the  property  attached.  In  no  sense  can  it  be  said 
to  be  an  issue  in  rem.  The  court  is  empowered  to  render  a  per- 
sonal judgment,  which  is  in  substance  that  plaintiff  recover  of 
defendant,  and  this  judgment  is  based  upon  the  finding  that 
defendant  is  indebted  to  plaintiff.  Because  of  the  purely  per- 
sonal character  of  the  issue,  it  is  one  which  cannot  be  fairly 
investigated  nor  fully  determined  without  giving  defendant  an 
opportunity  to  be  heard,  and  the  evidence  that  he  has  enjoyed 
such  an  opportunity  is  that  he  has  voluntarily  appeared  to  the 
action,  or  been  summoned  by  due  process  of  law.  And  this  dkie 
process  does  not  mean  a  statutory  contrivance  as  a  substitute 
for  process  in  special  cases.'  It  is  that  a  party  shall  be  prop- 
erly brought  into  court,  and  that  he  shall  have  an  opportunity 
when  there  to  prove  any  fact  which,  according  to  the  Constitu- 
tion and  usages  of  the  common  law,  would  be  a  protection  to 
him  or  his  property.*  This  right  to  be  heard  before  judgment 
is  pronounced  is  secured  by  the  Constitution  of  the  United 
States  and  of  every  State  in  the  Union,* 

§  45.  Statutory  substitates  for  personal  service  oonsidered  as 
dements  of  jurisdiction. — By  far  the  most  common  substitute 
for  personal  service  of  summons  is  publication  of  notice.     There 

s  Brown  «.  Hnmmel,  6  Pa.  St.  81 ;  47  Am.  Deo.  481 ;  Taylor  o.  Porter,  4  HiU, 
140;  40  Am.  Dee.  274;  Bloodgood  v.  Mohawk  etc.  B.  Co.  18  Wend.  1;  81  Am. 
Dec.  313;  Powers  v.  Bergen,  6  K.  T.  868 ;  Mayor  etc.  v.  Horn,  26  Md.  194. 

s  The  People  ex  rel.  Witherbee  o.  Supervisors,  70  N.  Y.  228. 

«  Amendments  to  Oonst  U.  B.  art.  xir.  1 1. 
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are  other  methods  of  serving  sammons  than  that  of  deUvering 
it  into  the  hands  of  defendant,  as  hj  leaving  it  at  his  usual 
place  of  abode  with  a  member  of  his  family,  etc.,  which  are 
sometimes  mentioned  as  snbstitutes,  but  they  are  treated  in  all 
respects  as  though  the  summons  were  personally  served,  and  for 
that  reason  are  not  here  specially  considered.  There  are  other 
substituted  methods,  as  by  posting  noHoea  and  the  like,  which 
are  governed  by  the  same  rules  as  the  notice  by  publication. 
This,  then,  will  be  treated  as  a  model  of  the  constructive  service 
of  summons  to  which  it  is  desired  to  direct  the  attention  of  the 
reader.*  There  is  a  contrariety  of  view  as  to  the  importance  of 
a  compliance  with  the  requirement  of  the  statute  to  notify 
absent  or  non-resident  defendants  by  publication,  which  cannot 
be  accounted  for  on  the  ground  of  difference  in  the  wording  of 
the  different  statutes.  That  this  publication  is  an  element  of 
jurisdiction  is  expressly  denied  by  high  authority.'  And  this 
denial  is  supported  by  such  an  array  of  other  respectable 
authority  that  an  author  who  is  not  satisfied  with  the  reasoning 
by  which  the  conclusion  is  reached,  admits  with  evident  reluct- 
ance that  the  authority  against  him  is  kept  in  countenance  by 
other  decisions.*  In  the  case  of  Cooper  v,  Reynolds,*  Mr.  Jus- 
tice Miller,  in  delivering  the  opinion  of  the  majority  of  the  court, 
draws  a  distinction  which  we  have  noticed  elsewhere,*  that  is 
Bomewhat  difficult  to  understand.  He  says:  ""When  notice  to 
the  defendant  by  publication  is  required,  it  is  not  an  element  of 
the  jurisdiction  of  the  court,  but  is  necessary  to  authoruse  the 
court  to  exercise  its  jurisdiction  by  giving  judgment  in  the 
cause.''  If  the  learned  judge  had  said  that  notice  by  publica- 
tion was  not  an  element  of  the  jurisdiction  of  the  court,  of  the 
svijed-mattery  but  was  necessary  to  authorize  the  court  to  exer- 
cise its  jurisdiction  by  giving  judgment  in  the  cause,  the  distinc- 
tion would  have  been  .comprehensible,  but  the  sentence  would 

1  PenoDAl  seryioe  oat  of  the  State  has  no  greater  efifoot  than  poblloalioD. 
(Axideraon  v.  Johnson,  82  Gratt  658.) 
>  Cooper  «.  Beynolds,  10  WaU.  808. 

*  Waplea  on  Prooeedings  in  rerrit  2  596.  The  author  is  oommentiiig  npon  Paine 
«.  Hoorelandt  16  Ohio,  436 ;  45  Am.  Deo.  686 ;  and  cites  as  sapporting  the  objection- 
able  case,  Hatter  of  Olark,  8  Denio,  187;  Beech  o.  Abbott,  0  Yt.  686;  Qxegg  o» 
Thompson,  17  Iowa,  107 ;  WiUlamB  «•  Stewart,  8  Wis.  773. 

*  Bupra, 

»  Asde,  2  6. 
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have  described  two  distinct  kinds  of  jurisdiction — jnrisdiction 
of  the  sabject-matter^  conferred  by  statute  on  the  conrt^  and 
constructive  jurisdiction  of  the  absent  l>arty^  conferred  by  the 
performanoe  of  an  act  prescribed  by  statute.  Or  if  the  theory 
of  "constructive  jurisdiction''  be  distasteful,  call  it  jurisdiction 
of  the  res,  of  which  the  court  had  already  obtained  custody  by 
service  of  the  writ  of  attaehm^t.  The  admission  that  the 
notice  by  publication  is  neoessaiy  tdWthorize  the  court  to  give 
judgment,  is  an  admission  that  it  'conferf^*  jurisdiction  of  some 
sort,  and  whether  it  be  called  jurisdiction  of*'the  person,  juris- 
diction of  the  thing,  or  jurisdiction  of  the  case^  Is-  of  no  conse- 
quence. "When  a  court  lacks  avihorUy  to  act  in*' ^r*  particular 
matter  pending  before  it,  it  lacks  jurisdiction.  Ybtf  9&!3pot 
deny  the  authority  of  a  court  to  act  upon  a  matter  of  whicK.  4t 
has  complete  jurisdiction.  In  this  case,  the  supreme  court;  of 
the  United  States  undertook  to  decide  the  question  in  harmony 
with  the  laws  of  the  State  of  Tennessee  where  the  case  origin- 
ated Subsequently  a  case  was  heard  in  the  supreme  court  of 
that  State,  in  which,  after  describing  the  object  and  purpose  of 
the  writ  of  attachment  to  be  to  hold  the  property  of  defendant 
to  satisfy  the  anticipated  judgment,  it  was  held  that  it  did  not- 
serve  the  purpose  of  bringing  the  party  before  the  court.* 
Hence  the  writ  of  attachment  could  not  be  sufficient  in  itself  to 
give  the  court  jurisdiction  in  the  absence  of  other  notice.  In 
the  course  of  the  opinion  the  court  takes  occasion  to  comment 
upon  Cooper  r.  Seynolds  in  a  manner  that  leaves  the  impres- 
sion that  the  supreme  court  of  the  United  States  was  in  error 
in  its  construction  of  the  laws  of  Tennessee.^    In  Haywood  v. 

*  Walker  o.  CkyttreU,  6  Baxi  257. 

*  In  deliTering  the  opinion  of  the  oonrt,  Deaderick,  J.,  says  in  referenoe  to  the 
caae  of  Cooper  o.  Beynolda,  10  WaU.  815 :  "The  opinion  treats  the  case  as  one  of 
irregnlarities  and  errore  in  the  prooeedings,  possibly  existing,  which  might  have 
been  corrected  by  a  writ  of 'error,  bat  for  which  the  Judgment  cannot  be  coUater- 
•Uy  impeaebed,  whereas  the  primary  and  fcmdamental  question  is,  did  the  circuit 
court  of  Knox  County  haye  Jurisdiction  oi  the  person  of  Beynolds  so  as  to  authorize 
it  to  render  any  judgment  against  him,  or  was  the  levy  of  the  ancillary  attachment 
upoD  his  property  a  proceeding  in  rem,  under  the  laws  of  Tennessee,  which  author- 
ized her  circuit  court  to  sell  the  thing  levied  on  for  plaintiff's  demand. 

"  We  haye  seen  that  under  tbe  laws  of  Tennessee,  according  to  the  uniform  hold- 
ing of  this  ooort,  the  anoiUary  attachment  could  give  the  court  no  Jurisdiction  of  the 
person  of  Be3rnolds.  It  did  not  bring  him  into  court.  We  haye  also  seen  that  no 
sommons  was  seryed  upon  him,  nor  original  or  Judicial  attachment  Issued  in  fbe 
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McCraiy,*  which  was  a  case  of  foreign  attachment,  in  which 
summons  was  not  personally  served,  it  was  held  that  the  judg- 
ment was  rendered  without  jurisdiction,  for  the  reason  that  the 
proof  of  publication  of  the  notice  filed  in^  the  case  did  not  pur- 
port to  be  signed  by  the  publisher  q;F;  printer  of  a  newspaper. 
In  a  later  case  before  the  same  cpurt^.^here  the  same  doctrine* 
was  laid  down,  the  judge,  ju^-fklivering  the  opinion,  says  in 
reference  to  the  matter  of  iib^c^  by  publication :  "  It  is  a  prin- 
ciple of  natural  justice  «t)^'t' a  man  must  have  notice  of  some 
character  before  iiis*  .pix)perty  shall  be  bound  by  a  judicial 
sentence.  Wiijioui'  the  existence  and  enforcement  of  this 
principle^  -t&e'-fight  to  possess  and  enjoy  property  cannot  be 
sustjiijieH*'*'*" 

•^Jd'fC^case  decided  by  the  same  court  subsequent  to  that  of 
Haywood  v.  Collins,^  where  a  question  of  jurisdiction  was 
raised,  the  court  disposes  of  the  whole  matter  in  ond  sweeping 
assertion:  "The  affidavit  confers  jurisdiction;  that  sets  the 
judicial  power  in  motion,  and  that  is  jurisdiction.**^  This  is 
laid  down  in  a  manner  that  seems  intended  to  sweep  all  other 
questions  of  jurisdiction  from  the  face  of  the  earth.  But  it  does 
not  do  it.  When  the  judicial  power  is  set  in  motion  by  the 
performance  of  one  essential  act  from  which  the  court  derives 
jurisdiction  to  start,  it  may  nevertheless  require  a  fresh  impulse 
to  enable  it  to  move  to  its  destination.     It  is  some  satisfaction 

caae,  nor  appearanoe  made  by  him.  It  u  clear,  therefore,  that  in  it  Field  \ns  right 
when  he  said  in  hig  dissenting  opinion  he  was  *  of  opinion  tliat  the  State  oonrt  of 
Tenneesee  neyer  acquired  jariBdiction,  in  the  oase  of  Brownlow  0.  Beynolds,'  for  it 
is  well  settled  in  this  State  that  an  attachment  is  a  proceeding  in  perwnamt  ftod  not 
in  rem 

**  We  are  of  opnion  that  the  decision  in  the  case  of  Cooper  v.^Beynolds,  10  Wall, 
is  not  in  conformity  to  the  decisions  of  this  court,  and  to  hoM  in  conformity  to  the 
opinion  in  that  case,  would  overturn  the  uniform  current  of  decisions  made  bj  this 
court,  upon  the  office  and  effect  of  the  levy  of  an  ancillary  attachment."  (Walker 
V,  Cottrcll,  6  Baxt.  257,  268,  270;  citing  OTerton's  Lessee  o..Luckey,  Cooke,  193; 
Taul  0.  CoUinsworth.  2  Yerg.  679 ;  Kelly  v.  Hooper,  8  Terg.  895 ;  Graves  v.  Dodson, 
8  Yerg.  1G2 ;  Planter's  Bank  0.  Galloway,  11  Humph.  332 ;  Bogers  «.  Bush,  4  Cold. 
272 ;  Brown  o.  Wright,  4  Yerg.  67 ;  Strong  «.  Harris,  8  Humph.  451 ;  Eilorease  v. 
Blythe,  6  Humph.  890;  Gilchrist  v.  Cannon,  1  Cold.  587;  Claybrooko  v.  Wade,  7 
Cold.  555 ;  Boyd  v,  Buckingham,  10  Humph.  434 ;  Thompson  o.  Carx)er,  11  Humph. 
543;  Barber  v.  Dunning,  4  Snecd,  268;  Ingle  v.  HcCurry,  1  Heisk.  26.J 

•  as  111.  459. 

»  Haywood  v,  Collins,  60.111.  328. 

w  60  lU.  32a 

11  Broese,  J.,  in  Eruse  o.  Wilson,  79  IlL  238. 
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to  know  that  this  case  did  not  torn  npon  the  condnedon  so 
hastilj  formulated.^ 

Attachment  is  a  remedy  which  has  been  so  generally  adopted, 
and  has  become  so  firmly  fixed,  that  it  may  now  be  recognized 
as  a  necessity.  It  is  also  freely  admitted  that  it  would  be  of 
little  practical  nse  but  for  the  means  provided  to  reach  the 
property  of  defendants  when  they  were  removed  from  the  terri- 
torial jurisdiction  of  the  court.  But  in  appropriating  this  use- 
ful remedy,  and  in  removing  constitutional  obstructions  to  its 
utility,  it  cannot  be  denied  that  some  fundamental  notions  of 
the  security  of  proprietary  rights  have  been  sacrificed.  We 
have  substituted  for  summons  personally  served,  a  mere  formal 
semblance  of  summons,  which  is  served  upon  the  general  public 
in  the  hope  that  it  may  chance  to  fall  in  the  way  of  the  one  who 
is  to  be  affected  by  the  threatened  action.  The  uncertainties  of 
its  ever  reaching  him,  and  the  manifest  impossibility  of  tracing 
its  actual  efficiency,  has  rendered  it  necessary  to  aid  it  by  a  con- 
clusive presumption.  It  is  thus  fortified  with  the  strength  of 
an  indisputable  &ct.  The  statute  lends  it  this  potency,  but  at 
the  same  time  prescribes  its  purport.  It  must  not  speak  in 
doubtful  terms.  The  way  is  made  so  plain  and  certain  for  the 
service  of  this  statutory  summons,  and  the  absent  party  is  placed 
so  completely  within  the  power  of  his  adversary,  that  to  see 
that  the  extraordinary  power  is  exercised  strictly  within  the 
limits  prescribed,  and  with  all  the  safeguards  which  the  law 
furnishes,  is  the  least  the  courts  can  do  to  preserve  a  just  bal- 
ance between  the  parties. 

Having  clothed  the  notice  by  publication  with  the  potential 
force  of  a  conclusive  presumption  that  it  reaches  the  party  to 
whom  it  Ls  directed,  it  would  be  going  too  far  to  dispense  with 
it  altogether,  or  even  supply  any  of  its  careless  omissions,  by 
further  presumptions  that  it  would  be  understood  in  the  sense 
intendedy  when  this  was  at  variance  with  the  sense  expressed. 

Even  the  concession  that  the  judgment  may  be  set  aside  by  a 
direct  proceeding  will  not  cover  the  ground.  A  man  is 
deprived  of  his  property  when  it  is  taken  &om  him  in  such  a 

>*  See  Bojky  «.  Beadles,  7  Biuh,  888,  wliere  it  Is  held  that  JnrifldiotSon  does 
not  depeod  npon  the  affidftvitk  bat  npon  service  of  sammoDs,  either  aotnal  or  con- 
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manner  that  he  is  driven  to  a  court  of  law  or  equity  to  maintRin 
his  right  to  its  enjoyment. 

For  the  foregoing  reasons,  as  well  as  those  which  are 
expressed  hy  the  courts  where  the  same  conclusion  is  reached, 
I  think  there  is  no  doubt  but  that  the  notice  by  publication,  or 
by  any  other  means  which  the  law  provides  in  lieu  thereof,  should 
be  regarded  as  an  essential  element  of  jurisdiction*  This  view 
is  supported  by  numerous  authorities/'  and  is  opposed  by 
many  others."  But  upon  examination,  the  reasons  given  in 
those  favoring  the  views  herein  expresssed  seem  to  me  much 
more  satisfactory.  The  publication  of  notice  was  not  prescribed 
as  a  useless  ceretnony.  It  has  an  office  to  perform.  It  is 
necessary;  and  if  not  to  give  the  court  jurisdiction,  it  is  difficult 
to  imagine  wherein  its  necessity  consists.^' 

To  say  that  defendant  is  notified  by  the  seizure  or  levy  upon 
property  is  to  attempt  to  give  to  that  act  an  office  for  the  per* 
formanee  of  which  it  is  not  fitted,  and  for  which  it  never  could 
have  been  designed.^*  In  some  of  the  cases,  notably  that  of 
Paine  v.  Mooreland,^^  the  court  seems  to  proceed  upon  the 
theory  that  the  plaintiff  being  let  in  for  spoliation  should  be 
allowed  to  take  all  he  can  carry,  with  as  little  ceremony  as  pos- 
sible. As  a  reason  why  the  court  should  exercise  its  jurisdiction 
of  the  subject-matter  without  other  notice  to  defendant  than  the 
levy  of  the  writ,  it  is  eaid  that  perishable  property  may  be  sold 
without  other  notice  than  seizure  under  the  writ.  If  this  is 
regarded  as  a  harsh  and  summary  exercise  of  authority,  can  it 
furnish  any  excuse  for  the  further  exercise  of  authority  tmne- 
cessarily  harsh?  But  the  summary  sale  of  perishable  articles 
while  in  the  custody  of  the  law  is  permitted  from  necessity,  in 

u  Border  v.  Murphy,  78  DL  81 ;  Earttunan  o.  Jaaes,  2  Terg.  484;  Walker  «. 
Cottrell,  6  Bast.  257 ;  Bailey  o.  Beadles,  7  Bnsb,  883 ;  Haywood  v,  Gollins,  eo  UL 
828 ;  Fiteimmons  v.  Marks,  66  How.  Pr.  883;  Bliss  o.  Heasty,  61  HI.  838. 

14  Erase  v.  Wilson,  79  lU.  233;  Paine  n.  Mooreland,  15  Ohio,  435;  45  Am.  Deo. 
585 ;  Matter  of  Clark,  3  Denio,  167 ;  Beech  v.  Abbott,  6  Vt.  586 ;  Gregg  9.  Thomp- 
son, 17  Iowa,  107;  Williams  v,  Stewart,  8  Wis.  778 ;  Cooper  v.  Reynolds,  10  WalL 
308. 

^  BosweU  V,  Otis,  9  How.  886 ;  Fitnimmons  v.  Marks,  66  How.  Pr.  888 ;  Bliss  «. 
Heasty,  61  IlL  838 ;  Nntter  o.  Gonnet,  8  Mon.  B.  199. 

1*  Walker  o.  Oottrell,  6  Bazt  257.  Citing  Boyd  v,  Buckingham,  10  Hnmph.  434 ; 
Thompson  v.  Oarper,  11  Humph.  542;  Barber  o.  Denning,  4  Sneed,  268;  Ingle  v. 
McCurry,  1  Heisk.  26. 

"  15  Ohio,  435 ;  45  Am.  Dec.  585. 
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Older  to  convert  them  into  an  imperishable  form,  in  the  interest 
of  defendant  as  well  as  plaintiff^  and  heno^  is  not  a  harsh  exer- 
cise of  authority.  It  is  merely  the  conservative  jurisdiction  of 
a  fidr  dealing  custodian  which  is  exercised,  and  bears  no  analogy 
to  the  agressive  power  of  the  arbiter  when  it  is  exercised  to 
condemn  the  property  to  the  payment  of  a  debt  ascertained  upon 
ex  parte  hearing.^ 

§  46.    Collateral  attack  upon  judgBumtB  fixr  want  of  JnzMift- 

tion. — The  question  remains — what  is  the  effect  upon  a  judg- 
ment, that  it  is  rendered  without  jurisdiction?  The  answer 
should  be  in  every  instance  that  it  is  void.  *It  should  not  be 
allowed  to  devest  any  rights.  Matters  should  stand  between  the 
parties  precisely  as  though  no  such  judgment  had  ever  been  ren- 
dered.^ This  proposition  will  probably  not  be  disputed,  where 
it  is  clear  that  the  court  had  not  jurisdiction  of  the  gidjedrmaUer. 
In  such  cases  I  believe  the  courts  uniformly  hold  that  the  pro- 
ceeding is  coram  nonjudiee.  Not  being  held  before  a  court,  or 
what  amounts  to  the  same,  a  court  competent  to  act  in  any  such 
controversy,  all  rights  and  titles  pretended  to  be  conferred  by 
virtue  of  its  judgments,  orders,  or  decrees  rendered  in  the  action 
may  be  questioned  in  any  other  action  where  they  are  asserted.' 
Nor  would  it  be  seriously  controvnled  that  in  cases  where  per- 
sonal service  of  summons  was  essential  to  jurisdiction,  the 
absence  of  such  service  would  render  the  judgment  void.'  The 
only  escape  from  the  same  conclusion  in  regard  to  the  acts  made 
by  statute  pre-requisite  to  the  issue  or  levy  of  an  attachment,  or 
the  rendition  of  judgm^it  in  the  action,  is  a  denial  that  they  are 
essential  to  jurisdiction.  The  legal  holdings,  pro  and  con,  upon 
this  branch  of  the  subject  have  already  been  commented  upon 
in  preceding  sections  of  this  chapter.    Nothing  need  be  added 


»  BeepoBt,  eh.  zix. 
1  Stewart  fp.  MitcheU,  10  HeLsk.  4B8. 

>  Kercier  o.  Chaae,  9  AUen,  212 ;  Houston  o.  Mnagrove,  85 Tex.  594;  Ponder  o. 
]lo0ley,2FU..a67;  48  Am.  Dec.  194 ;  Shrinerv.  Lynn,  2  How.  48;  WilliBins «.  St 
Louis  etc.  B.  Go.  8  Mo.  App.  136;  Noble  v.  Thompson  Oil  Co.  79  Pa.  8t  854 ;  21 
Am.  Bep.  56;  Borden  o.  Fitch,  15  Johns.  121 ;  Oage  o.  HiU,  43  Barb.  44;  Bank  «• 
Jndson,  4  Seld.  254;  BiseeU  o.  Briggs,  9 Haas.  462;  Shnmwayv.  StUlmaa,  4  Ooweo, 
262. 

>  See  Baflej  V.  Beadles,  7  Bnsh,  888 ;  Koble  «.  Thompson  OU  Co.  79  Pft.  8k  854 ; 
21  Am.  Bep.  66 ;  Boy  v.  Bancns,  43  Barb.  310. 
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here  bejond  the  cautionary  statement  that  the  importance  and 
dignity  of  these  several  acts  are  in  a  great  measure  rel^ated  by 
statute  in  some  of  the  States,  and  where  essential  steps  in  the 
progress  of  the  suit  are  dispensed  with  by  statute,  or  r^ulated 
to  the  domain  of  dispensible  formalities,  the  judgment  can  only 
be  collaterally  assailed  upon  constitutional  grounds.  Where  the 
matter  complained  of  is  a  mere  irr^nlarity  in  procedure,  it  is 
held  for  the  most  part  that  it  will  not  sustain  a  collateral 
attack  upon  the  judgment.^ 

§  47.  How  want  of  Jurisdlfltion  should  appear,  to  render  the 
judgment  void.— r We  cannot  pass  the  subject  without  giving 
some  consideration  to  a  matter  so  nearly  allied  to  it,  as  that 
which  relates  to  the  proper  manner  of  making  the  want  of  juris- 
diction manifest  to  the  court  where  the  collateral  attack  is  made. 

In  actions  where  the  court  proceeds  according  to  the  common 
law,  there  is  a  marked  distinction  made  between  courts  of  gen- 
eral, and  courts  of  special  or  limited  jurisdiction.  When  the 
records  of  the  former  do  not  affirmatively  show  the"  want  of 
jurisdiction,  they  are  presumed  to  have  acted  within  the  scope 
of  tlieir  powers.*  Where  the  records  of  the  latter  do  not  show 
affirmatively  that  they  possessed  jurisdiction,  the  presumption  is 
just  as  conclusively  against  their  judgments.^  But  it  has  been 
held  that  where  exclusive  jurisdiction  is  conferred  by  statute 
upon  an  inferior  tribunal,  after  jurisdiction  has  attached  in  any 
particular  case,  the  presumption  is  thereafter  in  favor  of  the 
regularity  of  its  proceedings.'  When  the  question  of  jurisdic- 
tion depends  for  its  solution  upon  evidence,  the  judgment  will 
not  be  reversed  in  every  case  where  such  evidence  is  slight.*  The 
lapse  of  twenty  years  after  the  rendition  of  the  judgment,  in  the 
absence  of  positive  evidence  of  the  jurisdictional  facts,  has  been 
held  sufficient  to  raise  a  presumption  that  the  court  had  acquired 

«  O'Hara  o.  Booth,  29  La.  An.  817 ;  Bank  of  Angosta  «.  Jandon,  9  La.  An.  8. 

1  Morrow  v.  Weed,  4  Iowa,  77. 

s  MoCarty  v,  Davis,  Hardin,  95  (note) ;  Morrow  «.  Weed,  4  Iowa,  77 ;  State  «.  Meti* 
ger,  86  Mo.  66 ;  Snediker  «.  Qaiok,  15  N.  J.  L.  67 ;  Tift  «.  Griffin,  6  Ga.  185.  See 
Ghemnng  Bank  «.  Judson,  8  N.  T.  254,  where  it  is  held  that  United  States  disiriot 
courts  are  notsnoh  inferior  courts,  thongh  their  jurisdiction  is  limited. 

>  State  «.  Berry,  12  Iowa,  68 ;  State  o.  Hinohman,  27  Pa.  St  479 ;  Thompeon  v. 
Tolmie,  2  Peters,  157. 

«  Bkinnion  «.  KeUey,  17  N.  Y.  866. 
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complete  jurisdiction  when  such  judgment  was  rendered.* 
Where  the  writ  of  attachment  was  issued  and  served  on  prop- 
ert7^  and  an  alias  writ  issued  to  another  county  and  personally 
served  on  the  defendant,  a  plea  in  abatement  to  the  jurisdiction 
of  the  conrty  on  the  ground  that  defendant  was  not  sued  in  the 
county  where  served,  was  held  insufficient  on  demurrer,  for  the 
reason  that  the  court  acquired  jurisdiction  by  attachment  of  the 
property/  In  attachment  suits,  where  the  courts  proceed  under  a 
statute  and  not  according  to  the  course  of  the  common  law,  courts 
of  general  and  special  jurisdiction  are  placed  upon  a  common  foot- 
ing, and  their  records  must  show  affirmatively  that  their  acts  are 
within  their  jurisdiction.'  This  is  a  rule  which  is  quite  general, 
as  stated,  and  is  quite  as  uniformly  applied  to  actions  of  this 
character.  ConsequenUy,  the  manner  in  which  the  want  of  jur- 
isdiction  should  be  shown,  when  the  title  acquired  under  the 
void  judgment  is  sought  to  be  established  by  the  record,  is  by 
the  absence  from  the  record  itself  of  all  showing  of  jurisdiction.^ 
The  doctrine  is  thus  declared  by  the  supreme  court  of  Maryland 
in  Shivers  v.  Wilson:*  ".  .  .  •  No  principle  of  law  is  more 
eWdent  than  that  where  the  tribunal  is  of  a  limited  jurisdiction, 
or  the  proceedings  are  particularly  described  by  statute  made  on 
the  subject,  that  course  of  procedure.so  described  must,  on  the 
face  of  the  record,  appear  to  have  been,  if  not  literally,  at  least 
substantially,  complied  with ;  or  the  case  must  by  the  proceed- 
ings disclose  itself  to  be  within  the  limited  jurisdiction 

The  record  before  the  court  in  this  case,  in  no  part  of  it,  brings 
the  plaintiff  within  that  discription  of  persons  who  had  a  right 
to  issue,  or  cause  the  attachment  to  have  issued.  The  right  to 
condemn  the  property  in  &vor  of  such  a  plaintiff  is  by  no  law 
vested  in  the  court  before  whom  the  cause  was  tried,  or  in  any 
other  court/'  Even  the  presumption  in  fitvor  of  jurisdiction, 
where  it  obtains,  does  not  shut  off  inquiry.     The  jurisdiction  of 

^  Voorhees  «.  U.  S.  Bank,  10  Peters,  440. 

•  field  9,  Shoop,  6  m.  App.  445;  KeUogg  v.  Shoop,  6  m.  App.  454. 

^  Qoudy  V.  HaU,  90  HI.  109 ;  Campbell  o.  HcCahan,  41  IlL  45 ;  Clark  e.  Thomp- 
son, 47  IlL  25 ;  DenniDg  v.  Corwin,  11  Wend.  648 ;  Striker  v.  Kelly,  7  Hill,  10 ; 
Thatcher  «.  PoweU,  6  WheaL  119 ;  Haywood  v.  Collins,  60  111.  828 ;  Coward  o.  Dill  in- 
ger,56Md.59;  Wright «.  Warner,  1  Dong.  884;  WiUiams  o.  St.  Louis  etc  B.  Co,  8 
Mo.  App.  185. 

>  HaUv.  Winiams,  6  Pick. 232;  17  Am.  Dec.  856. 

•5Har.AJ.  180. 
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any  oonrt,  exeicigiiig  anihoritj  over  a  sabjed,  may  be  inquired 
into  in  every  other  oourt,  when  the  prooeedings  of  the  formor 
are  relied  upon,  and  brought  before  the  latter  by  a  party  claim  • 
ing  the  benefit  of  such  proceedings.^®  Under  a  plea  of  nul  Ud 
record^  at  common  law,  the  judgment  relied  upon  to  support  a 
right  claimed  by  a  party  may  be  attacked  upon  the  ground  that 
the  court  rendering  the  same  had  no  jurisdiction,"  or  for  the 
reason  that  such  judgment  was  obtained  by  fraud.^ 

^^  WillianiBon  «.  Beny,  8  How,  405;  Foster  «.  Glueoer,  36  Ala.  891 ;  EUiott  «. 
Pdnol,  1  Peters,  828. 

"  HaU  «.  WiUiuns,  6  Pick.  382;  17  Am.  Bee.  856. 

u  H61t9.AUowaj,  2Blaokt  108;  Homar  «.  Doe^  1  Ind.  180. 


CHAPTER  V. 

PARTIES  TO  THE  ACnOBr: 

§  48,  Flaintilbh-BeBideiit  and  non-tesldfint. 

§  49.  Corporations  as  Flaintifb. 

§  60.  Defendants. 

§  61.  Corporations  as  defendants. 

§  62.  Defendants  liable  jointly  or  sererally.— Partners. 

§  63.  Bepresentatiras  and  heirs  of  deceased  debtors  as  defendants. 

§  64.  IntervenoxB. 

§  48.  Plaintiffs — Resident  and  non-resident — The  only 
universal  condition  to  the  bringing  of  a  suit  in  attachment,  so 
far  as  parties  plaintiff  are  concerned,  is  that  it  shall  be  brought 
by  a  creditor  of  defendant.  Even  yrhere  the  action  is  limited 
to  causes  arising  on  contract,  it  is  not  deemed  essential  that 
it  should  be  a  contract  between  the  immediate  parties,  pro- 
vided the  indebtedness  is  against  defendant  and  in  favor  of 
plaintiff  at  the  time.  But  in  general  it  will  not  entitle  one  to 
an  attachment  against  another,  that  he  anticipates  the  rela- 
tion of  debtor  and  creditor  to  grow  out  of  some  condngent 
liability  tissumed.^  It  has  generally  been  held  that  one  who 
is  surety  or  indorser  for  another,  who  has  failed  or  refused 
to  discharge  the  obligation  at  maturity,  is  not  in  a  position  to 
institute  proceedings  by  attachment  until  he  has  paid  the  obli- 
gation. Until  that  happens,  the  delinquent  principal  debtor 
cannot  be  said  to  be  directly  indebted  to  the  surety.^ 

The  rule  that  plaintiffs  shall  be  the  real  parties  in  interest, 
with  all  its  qualifications  as  to  trustees  of  express  trusts,  pre- 
vails in  attachment  suits  as  in  other  civil  actions.  One  who 
has  the  right  to  recover  the  debt  may  have  the  benefit  of  the 
process  of  attachment  in  aid  of  his  suit.^    When  there  are 

1  Ante,  §  17. 
a^nte,  $  17. 
•Mechanics'  and  Traders'  IBank  o.  Dakin,  33  How.  Fr.  316. 
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several  interested  as  plaintiffs,  their  names  should  appear,  with 
reasonable  certainty.  It  is  not,  in  general,  sufficient  that  the 
firm  name  of  a  copartnership  is  inserted  in  the  papers  as 
plaintiff;  but  this  irregularity  is  held  to  be  remediable  by 
amendment.^  It  has  also  been  held  that  the  writ  need  not 
have  the  full  names  of  plaintiffs,  where  they  appear  in  the 
petition.^  In  order  that  several  plaintiffs  may  unite  in  main- 
taining the  action,  it  is  not  sufficient  that  they  are  all  credit- 
ors, and  that  the  same  circumstances  alleged  as  grounds  of 
attachment  apply  to  them  all  alike.  If  their  interest  in  the 
demands  are  several,  they  cannot  be  united  in  the  same 
action.^ 

The  question  of  residence  in  the  State  where  the  action  is 
brought,  as  a  necessary  qualification  to  the  maintenance  of  at- 
•  tachment  suits,  has  been  raised.  For  the  most  part,  the 
doubts  expressed  have  had  reference  to  cases  where  both  par- 
ties were  non-residents  of  the  State,  and  it  was  questioned 
whether  the  non-resident  plaintiff  could  maintain  his  action 
upon  the  ground  that  defendant  was  also  a  non-resident.  But 
aside  from  the  provision  of  the  Federal  Constitution  which  re- 
quires the  States  to  extend  to  citizens  of  other  States  the 
rights  which  they  accord  to  their  own  citizens,^  there  is  very 
little  in  the  statutes  of  the  States  upon  the  subject  of  attach- 
ment which  would  seem  to  indicate  any  distinction  between  res- 
idents and  non-residents,  as  to  their  right  to  sue  by  attach- 
ment. Nor  are  these  statutes  construed  so  as  to  reserve  the 
right  of  action,  on  any  of  the  statutory  grounds,  to  residents 
of  the  State,  except  where  the  statute  distinguishes  between 
contracts  made  within  the  State  and  those  made  elsewhere.^ 

4  Barber  v.  Smith,  41  Mich.  13S. 
fiCIayburg  V.  Ford,  3  111.  App.  542. 
«  Carrothera  t;.  Sargent,  2  W.  Va.  351. 

7  Const.  U.  S.,  Art.  IV.,  Sec.  IL 

8  Matter  of  Brown,  21  Wend.  316 ;  Matter  of  Fitzgerald,  2  Gaines,  818.  See 
Ex  parte  Shroeder,  6  Cow.  603;  Staples  v,  Fairchild,  3  Comst.  41 ;  Shivers  o. 
Wilson,  5 Harris  &  J.  (Md)  130  ;  9  Am.  Deo.  497  ;  Posey  t7.  Buckner,  3  Mo. 
604  ;  Graham  v.  Bradbury,  7  Mo.  281 ;  Gray  v,  Briscoe,  6  Bush.  687  ;  Peter  r. 
Butler,  1  Leigh,  285 ;  Hazard  v.  Jordan,  12  Ala.  180 ;  Ward  t7.  McKinzie,  33 
Tex.  297  ;  7  Am.  Bep.  261;  McClerkin  v.  Sutton,  29  Ind.  407  ;  Mitchell  v.  Shook, 
72  111.  492.  See,  however,  In  re  Marty,  3  Barb.  229  :  Tyson  o.  Lansing,  10  La. 
444 ;  Woodley  v. Shirley^  Minor,  (Ala.)  14. 
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§  49.  Corporations  as  Plaintiffs — ^There  is  no  reason  why 
corporations  may  not  be  plaintiffs  in  attachment  suits,  under 
their  general  corporate  power  to  sue.  The  authority  conferred 
upon  them  by  statute,  unless  specially  restricted,  is  intended 
to^clothe  them  with  the  powers  possessed  by  natural  persons* 
If  they  may  bring  an  ordinary  action,  they  may  avail  them- 
selves of  the  aid  of  any  statutory  process  which  the  law  affords. 
The  only  question  that  has  been  raised  in  this  respect  is, 
whether  they  are  affected  by  such  statutory  requirements  as  to 
the  making  of  the  preliminary  affidavit,  or  other  precedent  act, 
which  seem  to  exclude  agents^  or  representatives  from  the 
class  of  those  qualified  to  perform  such  acts.  It  being  argued 
that  if  the  affidavit  must  be  made  by  plaintiffs  the  corporation 
cannot  comply  with  this  requirement,  for  the  reason  that  it  can 
only  act  through  representatives.  However,  there  seems  no 
good  reason  to  doubt  but  that  they  may  do  all  that  is  required 
of  a  plaintiff  in  person,  by  the  officers  who  represent  the  corpora- 
tion. They  are  not  cut  off  from  the  advantages  of  the  process 
of  attachment,  merely  because  there  is  a  failure  in  the  statute 
to  provide  for  compliance  with  these  preliminaries  by  officers 
and  agents.  Municipal,  and  quasi  municipal,  corporations  may 
sue  by  attachment,  upon  compliance  with  the  statutory  requi- 
sites as  to  bond,  etc.  As  the  Board  of  County  Commissioners 
for  a  County.^  So  the  United  States  may  claim  the  benefit 
of  the  proceeding  without  giving  bonds.^ 

§  50.  Defendants. — ^We  have  already  seen  that  the  action 
will  not  lie  in  every  instance  against  one  who  is  indebted,,  in 
the  most  general  sense  in  which  that  word  is  understood.^ 
But  there  are  few  exceptions  to  the  general  proposition,  that 
any  defendant  who  is  subject  to  the  conditions  upon  which 
this  procedure  is  authorized  may  be  sued  by  attachment. 
When  he  resides  in  a  State  different  from  that  in  which  the 
action  is  brought,  this  is  a  material  circumstance  against  him, 
as  non-residence  is  one  of  the  most  general  grounds  upon 
which  attachment  will  lie.     Nevertheless,  there  are  some  ex- 

*  State  V.  Fortinberry,  M  MisB.  316. 

VBev.  Stat.  XJ.  S.  1001 ;  United  States i^  Ottmon,  3 MoArthnr  (D.  0.)  78. 
1  Anle^  §  14. 
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ceptional  circumstancee,  that  affect  the  liability  of  debtors  to  be 
sued  by  this  method  of  procedure,  which  do  not  disqualify 
parties  as  plaintiffs.^  It  is  held  in  Missouri,  and  generally 
where  the  common  law  disabilities  of  coverture  prevail,  that  at- 
tachment does  not  lie  against  a  married  woman.^  Also  that  it 
does  not  lie  against  a  lunatic  or  his  committee,  both  of  whom 
were  non-residents.* 

When  a  subsequent  attaching  creditor  is  let  in  to  defend  on 
account  of  his  interest  in  opposing  the  prior  attachment,  his 
defenses  are  not  always  restricted  to  such  as  would  be  availa- 
ble for  the  principal  defendant.^ 

*  §  51.  Gorporationa  as  Defendants. — ^Private  Corporations  are 
not,  however,  general  exceptions.  They  are  included  with- 
in the  term  persons,  and  as  such,  liable  in  attachment  upon 
the  same  causes  of  action,  and  upon  the  same  grounds,  that 
prevail  against  individuals.^  Nevertheless,  exceptions  have 
made  in  favor  of  these  artificial  persons,  where  it  has  been 
sought  to  subject  them  to  foreign  attachment,  for  the  reason 
that  they  are  organized  and  have  their  residence  in  a  State 
different  from  that  where  the  suit  is  instituted.  In  such  ex- 
ceptional cases,  it  is  held  that  their- property  cannot  be  attach- 
ed on  the  ground  of  non-residence.^  But  it  has  also  been  de- 
cided that  a  National  Bank  may  be  sued  by  attachment  as  a 
foreign  corporation,  when  it  holds  its  corporate  existence  in  an- 
other State.^     And  the  generally  accepted  doctrine  now  seems 

2  An  action  against  a  vessel,  unless  the  captain  and  owners  are  named  as 
parties,  is  purely  in  rem,  and  the  State  Oonrt  has  no  iariBdlction.^Haebeberle 
V.  Barringer,  29  La.  An.  410. 

8  Williams  v.  St.  Louis  etc.  B.  60  ;  8  Mo.  App«  131 

4  Boss  V;  Edwards.  52  Gku  24. 

6  Center  v.  Gregory,  8  Pick.  166. 

1  Bushel  V.  Commonwealth  Ins.  Co.,  16  Serg.  &  B.  173  ;  Martin  v.  Branch 
Bank  of  Ala.,  14  La.  415  ;  Planters'  and  Mechanics'  Bank  t7.  Andrews,  8  Por- 
ter (Ala.)  404  ;  South  Carolina  B.  Co.  v,  McDonald,  6  Ga.  631  ;  St.  Louis  Per- 
petual Ins.  Co.  V.  Cohen,  9  Mo.  417  ;  Bank  of  U.  S.  v.  Merchants*  Bank  of 
Baltimore,  1  Bob.  (ya.)673  ;  Union  Bank  v.  United  States  Bank,  4  Humph. 
969 ;  Wilson  v,  Danforth,  47  Ga.  676 ;  Bnthe  v.  Green  Bay  etc.  B.  Co.,  37 
Wis.  344. 

3  Martin  v.  Mobile  &  O.  B.  Co.,  7  Bush.  116 ;  Yogle  v.  New  Granada  Canal 
Co.,  1  Houst.  (Del.)  294  ;  McQueen  v.  Middletown  Mfg  Co.,  16  Johns.  6. 

^Cookv.  State  National  Bank  of  Boston,  50  Barb.  339;  Davis  v.  Cook,  9. 
Nev.  134. 
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to  be,  where  the  statute  is  silent  as  to  distiDctioDS  between  indi- 
viduals and  corporations,  that  defendants  of  the  latter  class 
may  be  proceeded  against  by  the  process  of  attachment  upon 
the  same  grounds  that  apply  to  the  former.^  The  place~of  or- 
ganization or  incorporation  is  where  the  corporation  is  resi- 
dent in  contemplation  of  law.  Hence  it  must  be  regarded  as 
a  non-resident  in  all  other  States  where  it  is  engaged  in  busi- 
ness, notwithstanding  the  fact  that  it  has  a  place  of  business, 
and  it  may  be  its  principal  place  of  business  in  the  State  in 
which  it  is  held  to  be  a  non-resident.^  But  a  corporation  may 
be  incorporated  in  two  States,  in  which  event  it  would  be  a  do- 
mestic corporation  in  both  of  such  States  at  the  same  time.^ 

The  localizing  of  corporations  in  the  States  where  they  ar^ 
created,  is  a  doctrine  which  often  redounds  to  their  advan- 
tage. When  they  are  sued  in  the  Circuit  Courts  of  the  Unit- 
eel  States,  in  districts  to  which  they  are  foreign,  the  ordinary 
original  process  of  the  Court  will  not  reach  them,  even  though 
their  principal  officers  are  within  the  district  in  which  the  suit 
is  instituted.  Hence,  the  Court  has  no  jurisdiction  of  the  per- 
son of  the  corporation,  which  is,  in  contemplation  of  law,  im- 
movably fixed  in  the  State  where  it  is  incorporated.^  This, 
however,  is  subject  to  qualification.  It  is  true,  that  the  tem- 
porary presence  of  the  officers  of  a  corporation,  in  a  State 
other  than  that  where  it  has  its  legal  residence,  will  not 
bring  them,  or  the  corporation  which  they  represent,  within 
reach  of  the  process  of  the  Courts,  State  or  Federal,  of  the  dis- 
trict. But  if  the  corporation  voluntarily  establishes  itself  in  a 
foreign  State,  it  must  submit  to  such  terms  as  the  laws  of  that 
State  impose.  It  does  not  enter  the  new  field  as  a  *^  citizen  of 
another  State,"  within  the  meaning  of  the  National  Constitu- 

«  Harley^v.  Cborleston  S.  P.  Co^  2.  Miles  (Pa.)  249 ;  Hazard  v.  Agrionltnral 
Bank  of  Miss. » 11  Bob.  (La.)  326  ;  Bathe  v.  Green  Bay  etc.  B.  Co.,  37  Wis.  344. 

'Hazard  v.  Agricultural  Bank  of  Miss.,  11  Bob.  (La.)  326  ;  Day  v,  Newark 
India  Bubber  Mfg  Co.,  1  Blatchf.  623. 

•Spragaev.  Hartford  etc.  B.  Co.,  5.  B.  L  233  ;  Ohio  etc.  B.  Co.  «.  Wheeler, 
1  Black,  66  U.  S.  286.  But  it  may  be  held  a  foreign  corporation  in  respect  to 
the  property  lying  in  another  State,  though  it  is  treated  as  domestic  in  respect 
to  the  property  in  the  State  where  sued.    State  v.  N.  C.  B.  Co.,  18  Md.  193. 

7  Bank  of  Augusta  v.  Earle,  13  Pet.  519  ;  Camp^v.  Byrne,  41  Mo.,  526  ;  Far- 
mer V.  Blackstone  Canal  Co.,  1  Sumn.  47  ;  New  Orleans  etc.  B.  Co.  v.  Wal- 
laoerA)  Miss.  244  ;  Gill  v.  K'f  etc.  Co.,  7  Bosh.  635. 
L  ArxAcar-S. 
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tion,  whicli  accords  to  such  citizens  all  the  rights  and  privileg- 
es of  citizens  of  the  State  in  which  they  are  sojourners.^  It 
enters  the  new  field  by  virtue  of  State  comity,  and  is,  when 
sued  in  the  Federal  Courts,  subject  to  process  served  accord- 
ing to  the  laws  of  the  State.® 

Where  the  corporation  of  one  State  has  property  in  another, 
it  may  be  sued  by  attachment  in  the  latter,  in  the  State 
Courts,  and  service  of  summons  may  be  obtained  by  publica- 
tion of  notice.  In  case  the  cause  is  removed  to  the  Federal 
Court,  on  the  application  of  defendant,  it  cannot  thereafter  be 
heard  to  object  to  the  service.  The  attachment  will  hold  by 
virtue  of  the  jurisdiction  acquired  in  the  State  Court,  thougl^ 
the  right  of  removal  is  unaffected.^      # 

§  52.    Defendants  Liable  Jointly  or  severally.— Partners. — 

There  is  no  doubt  that  when  the  action  for  the  recovery  of  the 
debt  is  against  two.  defendants,  the  property  of  one  or  both 
may  be  attached,  upon  sufficient  cause  shown,  in  the  manner 
provided  by  statute.^  But  the  grounds  of  attachment  must  be 
such  as  exist  against  the  defendant  or  defendants  upon  whose 
property  the  attachment  is  levied.  Where  the  action  is  against 
several,  who  are  jointly  and  severally  liable  as  partners  or  oth- 
erwise, the  existence  of  sufficient  grounds  for  attaching  the 
property  of  one  or  more  of  them  will  not  support  an  attach- 
ment of  the  property  of  any  of  the  others,  in  respect  to  .whom 
there  are  no  grounds  of  attachment  alleged  in  the  affidavit.^ 
Ordinarily  it  is  unnecessary  that  the  provisional  remedy  should 
be  employed  against  all  the  defendants.  And  the  statute  may 
be  so  framed  as  to  render  it  proper  to  include  as  defendants 
only  such  as  have  rendered  themselves  liable  to  attachment. 
In  any  event,  where  they  may  be  sued  severally  on  the  con- 

8  West.  Union  Tel.  Ca  v.  Majrer,  28  Oh.  St.  521 ;  Liverpool  Ins.  Go.  v.  Mass., 
10  Wall.  566. 

9  Ex  parte  SchoUenberger,  96  U.  S.  369  ;  Railway  v.  Whltton,  13  Wall.  270. 
1®  Bliven  v.  New  England  Screw  Co.,  3  Blatch.,  Ill;  Barney  v.  Globe  Bank,  5 

Blatch.  107  ;  Hobbs  t7.  Manhattan  Ins.  Co.,  56  Me.  417  ;  Morton  v,  Mutoal  Life 
Ins.  Co.,  105  Mass.  141. 

1  Conklin  v.  Harris,  6  Ala.  213;  Green  v.  Payne,  1  Ala.  235;  Connor  v.  Dnn- 
lap,  64  Ga.  680  ;  Austin  v.  Burgett,  10  Iowa,  302  ;  Marion  v.  Faxon,  20  Conn.  486. 

3  Williams  v.  Mathersbaugh,  29  Kan.  730 ;  Bogart  v.  Dart,  25  Hun.  395  ; 
Buckingbam  v.  Bwezey,  25  Hun.  84. 
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tract,  there  is  nothing  in  the  attachment  law  requiring  them'  to 
be  sued  jointly.  And  there  is  never  any  necessity  for  joining 
as  defendants  those  against  whom  a  general  judgment  could 
not  be  obtained  if  personally  served,  merely  because  they  have 
an  undivided  interest  in  the  property.' 

§  53.  Bepresentatives  and  Heirs  of  deceased  Debtors,  as 
Defendants. — ^The  property  of  executors  and  administrators 
cannot  be  attached  under  precisely  the  same  state  of  facts  that 
would  have  supported  the  proceeding  against  the  decedent  in 
his  lifetime.^  Nor  can  the  property  of  decedent  be  seized  un- 
der this  process,  before  it  is  represented.^  The  mere  fact  that 
an  administrator  resides  out  of  the  State  will  not  warrant  the 
creditor  of  decedent  in  bringing  his  action  by  foreign  attach- 
ment.' Nor  can  an  heir  be  sued  by  attachment  for  his  an- 
cestor's debt,  except  under  s[)ecial  circumstances.^  Thus  where 
the  heirs  have  had  land  of  their  ancestor  sold,  pursuant  to  a 
proceeding  in  court  for  that  purpose,  by  a  commissioner,  the 
creditor,  upon  a  proper  showing,  may  have  a  writ  of  foreign 
attachment  issued,  and  levied  upon  property  within  the  State. 
But  the  creditor  should  be  made  a  party  to  the  proceedings 
had  for  the  purpose  of  securing  a  sale  of  the  property.  Oth- 
erwise, he  should  make  the  commissioner  a  party  defendant 
to  the  attachment  suit.^  And  where,  after  the  bringing  of  the 
suit  and  the  attachment  of  real  estate,  the  debtor  dies,,  the  heirs 
should  be  made  parties  defendant,^  unless  the  decease  of  the 
debtor  works  an  abatement  of  the  action.  But  it  is  held  in 
Khode  Island  that  a  creditor  of  decedent  cannot  bring  his 
suit  in  attachment  against  the  administrator,  and  attach  a 
debt  due  the  deceased.^  Nevertheless,  when  the  executor  or  ad- 

•BandaU  v.  JohnBon,  13  R  I.  236, 

1  Taliaferro  v.  Lane,  23  Ala.  369. 

spaterson  o.  MclAiighlin,  1  Granch  G.G.  852  ;  Brown  v,  Richardson,  1  Mar- 
tin X.  S.  202  ;  Chatham  v.  Carrington,  24  La.  An.  696. 

•Dehnys  v.  ITerby,  1  Mart.  N.  S.  380  ;  Williamson  v.  Beck,  8  Phila.  269  ; 
HcCoombe  o.  Dnnch,  2  Dall.  73  ;  Pringleo.  Black,  2  Dall.  97  ;  Matter  of  Hnrd, 
9  Wend.  466  ;  Weyman  v,  Murdock,  Hooper,  125 ;  Metcalf  v,  Clark,  41  Barb. 
10 ;  Stanton  o.  Holmes,  4  Day  (Conn.)  87. 

*  Peacock  v.  Wilder,  8.  N.  J.  K  179. 
*Canington  v.  Didier,  S  Oratt.  260. 

*  Perkins  v.  Newell,  6  Humph.  (Tenn.)  151. 

7  Bryant  v.  Fnssel,  11 B.  L  286.    See  also  Stanton  o.  Holmes,  4  Day  (Conn.)  87. 
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ministrator,  by  collecting  rents  from  land  or  otherwise,  becomes 
personally  chargeable  with  a  debt  to  any  of  the  creditors  of 
the  estate,  he  may  be  proceeded  against  on  the  ground  of  non- 
residence.^  Attachment  will  not  lie  against  a  trustee,  as-  such, 
on  the  ground  of  non-residence.^ 

§  54.  Intervenors. — ^There  are  those  who  become  interested 
in  attachment  suits,  by  reason  of  their  relations  to  the  property 
attached,  who  in  strictness  can  hardly  be  called  parties  to  the 
action.  Nevertheless,  it  will  not  be  out  of  place  to  notice  them 
briefly  here.  They  and  their  interests  in  the  proceeding  will 
be  more  fully  discussed  hereafter,  when  we  come  to  consider 
that  part  of  the  work  devoted  to  conflicting  claims  to  the  at- 
tached property.^ 

Intervenors  become  interested  in  the  suit  only  where  they 
claim  to  own  the  property  levied  on  as  that  of  the  debtor,  or 
an  interest  therein  adverse  to  both  parties  to  the  suit,  which 
the  plaintiff  has- refused  to  acknowledge.  His  interference  is 
merely  to  enable  him  to  assert  his  claim.^  He  has  in  general 
no  right  to  question  the  regularity  of  the  attachment  proceed- 
ings. These  do  not  greatly  concern  him,  for  the  reason  that 
his  rights  rest  upon  an  independent  foundation.^  Nevertheless, 
he  may  attack  them  on  account  of  fraud  and  collusion  between 
plaintifE  and  defendant.  One  reason  why  he  is  not  heard  to 
assail  mere  irregularities,  of  which  defendant  could  take  advan- 
tage only  in  a  direct  proceeding,  is  that  it  would  be  equivalent 
to  a  collateral  attack  to  permit  him  to  question  them.  But 
where  the  error  or  omission  in  the  aflSdavit  belongs  to  the  class 
regarded  as  fatal  to  the  jurisdiction,  it  is  held  that  he  will  be 

8  Matter  of  GaUoway,  21  Wend.  32. 

9  Smith  V.  Biley,  de  Ga.  366.  [An  attaching  creditor  of  an  heir  at  law  has 
the  right  of  appeal  from  the  decision  of  the  Probate  Court,  probating- the -will, 
when  in  such  will  his  debtor  will  get  nothing,  provided  the  attachment  be  on 
real  estate,  and  made  prior  to  the  probate  of  the  will.  Smith  o.  Bradatreet, 
16  Pick.  264.] 

^Po$t,  Oh.  XV. 

^Meyberry  v.  Steagall,  51  Tex.  357;  Borden  v.  Noble,  26  Kan.  599;  Blake  o. 
Hubbard,  45  Mich.  1;  MorriU  v.  Raymond,  28  Kan.  415;  42  Am.  Bep.  167. 

8  Emerson  v.  Fox,  3  La.  179;  Winslow  v.  Bracken,  57  Ala.  368;  Joseph  Peter'a 
Furniture  600.  Dickey,  4  Tex.  L.  B.  303. 
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heard  to  object,  even  though  defendant  be  acquiescent.^  But 
under  a  special  statute  in  West  Virginia,  any  one  interested 
may  appear  and  move  to  quash  the  writ,  or  traverse  the  affi- 
davit, and  go  to  trial  on  the  issues  made.^  So,  under  the  New 
York  Code,  any  party  who,  subsequent  to  the  attachment,  ac- 
quires an  interest  in  the  property  attached,  may  move  to  dis- 
charge the  attachment  without  first  being  made  a  party  .^ 

And  so  a  subsequent  attaching  creditor  may  intervene  in  a 
suit  of  a  previous  attaching  creditor  against  the  same  defend- 
ant, and  impeach  the  validity  of  the  previous  attachment^  on 
tha  ground  of  fraud  J 

And  notwithstanding  Dickinson  v.  Cowley,^  the  Supreme 
Court  of  Kansas  have  since  decided  that  any  one  claiming  to 
own  attached  property  may  move  to  discharge  the  attachment.^ 

The  South  Carolina  cases  cited  in  this  section  support  the 
proposition  that  an  assignee  under  a  deed  of  assignment,  sub- 
sequent to  the  attachment,  cannot  intervene,  for  the  reason  that 
he  is  not  a  party  to  the  action.  And  elsewhere  it  is  decided 
that  only  an  assignee  in  bankruptcy  can  move  to  dissolve  an 
attachment  made  within  four  months  of  bankruptcy. ^^  Under 
Section  3302  of  the  Alabama  Code  of  1876,  the  prior  transferee 
of  a  fund  or  specific  personal  property  in  the  hands  of  one  sum- 
moned as  garnishee,  may  be  cited  to  appear.  And  where,  af- 
ter proper  notice,  he  fails  to  appear  and  propound  his  claim, 
judgment  is  rendered  against  the  garnishee  for  the  amount  ad- 
mitted in  the  answer.^ 

4  Dickinson  o.  Cowley,  16  Kan.  26^  Copeland  v  JEledmonA  eta  Jdb,  Co  ,  17 
8.  C.  116;  Metto  v.  Piedmont  etc.  Ins.  Co.,  Id.  120. 

sCapehart  v.  Dowery,  10  W.  Va.  13d. 

•National Shoe  etc.  Bank  p.  Mechanics'  KaUonal  Bank,  SON.  Z, 440;  Tiow's 
Fainting  etc.  Co.  v.  Hart,  85  K.  Y.  600. 

7  Peters  v.  Dickey  (Texas)  Texas  L.  Bep^  Nor.  1884, 

•l6KaB.2G9. 

*  Jjong  V.  Morphy,  27  Kan.  375, 

^  Golson  V.  Powell,  32  La.  An,  621.    ISnits  between  the  same  parties  may  be 
consolidated.    Bamett  o.  Bin/i:,  66  Miss.  97.] 

u  Sailer  v.  Ins.  Co.,  62  Ala.  221.  See  also  Fish  v.  Keeney,  91  Pa.  St.  138  Chesa- 
peake &  Ohio  B.  B.  Co.  V,  Paine,  296ratt.  (Va.)  602;  Jordan  v.  Harmon,  73  Me. 
250;  Kirby  v.  Coming,  54  Wis.  699;  Look  v.  Brackett,  74  Me.  347.  [Parties  in 
whose  favor  an  order  is  made  Sn  the  court  below,  on  their  motion,  are  neces- 
sary parties  in  the' proceedings  on  appeal.  Ferguson  v.  Smith,  10  Kan.  394.  For 
parties  to  proceedings  in  garnishment,  see  post,  Ch.  XXY.] 
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$  63.  Filing  the  affidavit. 
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§  70.  That  defendant  has  attachable  property. 
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§  55.    General  Beqnisites  of  the  Affidavit  when  prescribed 

by  fltatnte. — Where  the  statute  prescribes  an  affidavit  as  a  pre- 
requisite to  the  issue  of  the  writ  of  attachment,  there  are  cer- 
tain general  features  deemed  necessary  to  fulfill  the  require- 
ments of  the  law.  There  are  certain  other  special  require- 
ments which  will  necessarily  come  up  for  consideration  in  the 
next  succeeding  chapter.  Where  an  affidavit  is  required  at 
all,  the  law  will  not  be  satisfied  with  anything  else  in  its  stead. 
The  document  filed  for  the  purpose  of  compliance  with  this 
statutory  requirement,  must  at  least  be  sufficient  to  answer  the 
description  by  some  more  certain  standard  than  that  it  is  called 
an  affidavit  by  the  plaintiff,  and  so  recognized  and  indorsed 
by  the  officer  who  issues  the  writ.  What  is  usually  meant  by 
an  affidavit  is,  ^'  A  written  statement  in  the  name  of  a  person 
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called  the  affiant,  or  deponent,  by  whom  it  is  voltintarily  signed 
and  sworn  to,  or  affirmed  before  an  officer  authorized  to  ad- 
minister an  oath."^  This  is,  perhaps,  as  good  a  definition  of 
what  is  understood  by  the  term,  in  whatsoever  connection  it  is 
used,  as  could  be  formulated.  But  as  a  description  it  is  good 
only  so  far  as  it  goes,  and  that  is  as  to  the  form  of  the  thing 
called  by  the  name.  To  meet  the  essential  formal  requisites, 
it  must  be  writterij  or  expressed  in  some  equivalent  document- 
ary form,  as  printing  or  the  like ;  it  must  be  voluntarily  iigned 
by  the  affiant,  either  by  personally  affixing  his  signature,  or 
authorizing  it  to  be  afiSxed ;  it  must  be  stjoom  to  or  affirmed  by 
the  affiant,  before  an  authoriaed  officer.  That  it  must  be  an 
affidavit,  in  all  essential  particulars  as  to  form,  would  seem 
to  be  beyond  question ;  yet  some  of  the  authorities  to  be  cited 
hereafter  have  sustained  attachments  founded  upon  so  called 
affidavits,  which  do  not  possess  all  of  these  essential  features.^ 
In  addition  to  the  writing,  signing,  and  swearing  to  the  state- 
ment before  an  officer  authorized  to  administer  oaths,  there  is 
another  essential  feature  which  is  only  implied  in  the  language 
of  the  definition,  and  that  is,  that  it  must  be  a  statement  of 
facts.  Formally  one  may  swear  to  the  elementary  principles 
of  law,  or  the  existence  of  a  particular  statute  and  its  consti- 
tutionality ;  but  it  amounts  to  nothing  more  than  the  expres- 
sion of  an  opinion.  Equally  fruitless  would  it  be  to  swear  to 
facts  of  which  the  Court  takes  judicial  cognizance.  The  best 
test  of  the  sufficiency  of  a  statement  as  to  its  swearable  matter, 
is  to  try  it  by  the  rules  of  criminal  jurisprudence,  to  deter- 
mine whether  its  falsity  would  expose  the  affiant  to  the  pains 
and  penalties  of  perjury.  If  the  statement  can  only  be  adjudg- 
ed false  in  the  sense  that  it  is  contrary  to  what  is  decided  by 
competent  authority  to  be  the  law,  it  cannot  render  the  affiant 
amenable  to  the  criminal  law,  and  does  not  meet  the  require- 
ments of  a  statute  prescribing  that  such  statement  shall  be 
sworn  ta.^ 
That  the  rulings  of  the  courts  are  widely  divergent  upon 

1 1  Bapalje  &  LawTeiica'»  Law  Dict^  J36. 
^Infira,  §  56,  et.  »e^. 

s  Cross  V.  Bichardson,  2  Martini.  S.  La.  16&;  Miller  t;.  Mun80iir34  Wis.  519 ; 
17  Am.  Hep.  461. 
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the  importance  of  strict  conformity  to  the  statute  in  respect  to 
the  affidavit,  is  owing  in  a  great  degree  to  differences  in  the 
statutes  themselves.  Not  only  do  the  courts  of  some  of  the 
States  entertain  suits  by  attachment  with  no  affidavit  at  all,  for 
the  reason  that  their  statutes  do  not  require  it,  but  many  of 
the  others,  where  it  is  required,  hold  them  amendable  at  almost 
any  stage  of  the  proceedings.  The  apparent  disposition  on 
the  part  of  some  of  the  legislatures  to  hold  the  affidavit  in 
light  esteem  as  regards  its  jurisdictional  importance,  inclines 
the  courts  to  treat  slight  departures  as  insignificant  oversights, 
to  be  aided  by  liberal  judicial  construction.  But  this  liberali- 
ty, when  it  goes  beyond  a  sacrifice  of  the  letter  to  the  spirit  of 
the  law,  when  it  undertakes  to  do  more  than  substitute  equiv- 
alent words  for  the  express  language  of  the  statute,  is  apt  to 
degenerate  into  judicial  legislation  in  favor  of  a  remedy  that  is 
only  justifiable  upon  the  ground  that  it  is  provided  by  the 
written  law.* 

Generally  it  is  not  necessary  that  the  probative  facts  should 
be  stated  in  the  affidavit,  but  only  the  ultimate  facts  upon  which 
is  based  the  application  for  the  writ  of  attachment.^  Nor  need 
it  appear  in  every  case  from  the  affidavit  that  the  action  is 
commenced  or  summons  issued.^  And  when  it  is  necessary  un- 
der the  statute  to  allege  in  the  affidavit  that  the  summons  has 
been  issued,  it  is  held  equivalent  to  such  allegation  to  state  that 
the  suit  was  begun.^  An  allegation  of  any  one  of  the  general 
grounds  of  attachment  is  sufficient.^  Under  the  Michigan  stat- 
ute, the  affidavit  for  a  writ  of  garnishment  must  state  whether 
the  principal  suit  is  on  an  express  or  implied  contract,  and  must 
distinctly  connect  garnishee's  debt,  as  sworn  to,  with  a  suit  or 
contract.® 

The  jurisdiction  of  justices  of  the  peace  in  cases  of  this 
kind  is  generally  subject  to  peculiar  restrictions,  and  can  only 

^  In  an  early  case,  decided  under  an  old  statute,  it  was  held  that  the  unsap' 
ported  affidavit  of  plaintiff  was  insufficient.  Brown  o.  Hinchman,  9  Johns. 
75. 

s  Wheeler  v.  Farmer,  38Cal.  203  ;  Drew  t;  Dequindre,  2  Doug.  (Mich)  93; 
Crawford  v.  Roberts,  8  Or.  324, 

>  Peckhart  v.  Antony,  27  Hun.  269. 

7  Wallace  ».  Castle,  68  N.  Y.  370. 

8  Boyd  V.  BucklDgham,  10  Humph»(Tenu)  434. 
^Weimiester  v.  Manville.  44  Mich.  40». 
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be  acquired  by  strict  compliance  with  the  statute.  It  was  ac- 
cordingly held  that  an  affidavit  in  a  Justice's  Court,  which  fail- 
ed to  state  that  money,  etc.,  of  the  debtor  in  the  garnishee's  pos- 
session was  not  exemptt  was  totally  defective,  and  would  not 
authorize  the  constable  to  summon  the  garnishee  or  the  justice 
to  take  jurisdiction  of  the  proceeding.^^ 

§  56.    Substantial  and  Literal  Defects  or  Omissions. — ^Upon 

the  other  hand,  there  is  danger  of  defeating  the  remedy  by 
a  literal  strictness  of  construction  that  magnifies  the  signifi 
cance  of  particular  words.  Nor  does  this  method  of  construe 
tion  serve  to  protect  those  against  whom  the  remedy  is  employ- 
ed. By  a  slavish  adhesion  to  certain  forms  of  expression,  the 
most  shocking  and  inconsistent  duplicity  of  statement  may 
take  the  place  of  that  singleness  and  consistency  by  which 
alone  defendant  is  enabled  to  meet  the  charges  brought  against 
him.  The  true  doctrine,  as  best  expressed  for  general  applica- 
tion, is,  that  what  the  law  demands  of  the  plaintiff  is  substan- 
tial compliance  with  the  requirements  of  the  statute.^  All  the 
discussion  should  have  for  its  object  a  determination  of  what 
is  a  substantial,  and  what  a  mere  literal,  departure  from  these 
requirements.  No  light  is  thrown  upon  this  question  by  those 
cases  where  it  is  disposed  of  by  deciding  that  an  affidavit 
which  follows  the  language  of  the  statute  is  sufficient.^  The 
merits  of  the  question  are  positively  obscured,  where  it  is  held 
that  the  affidavit  must  state  that  the  debt  is  due  upon  a  ^^  con- 
tract, express  or  implied,"  that  being  the  language  of  the 
statute,  and  that  equivalent  words  will  not  suffice.^  If  it  is 
material  to  state  the  matter  with  nice  particularity,  the  aver- 
ment that  the  contract  was  express  or- implied  does  not  mean 
that  it  was  either,  and  hence  is  open  to  the  objection  of  un- 

»  Steen  r .  Norton,  45  Wis.  412;  (overruling  Blackwood  v.  Jones,  27  Wis.  498); 
Fairfield t?.  Madison  Mfg.  Co.,  38  Wis.  S4G;  Rasmusser  v.  McCabe,  46  Wis.  600. 

1  Cbeadle  v.  Riddle,  6  Ark.  480;  Drake  v.  Hagar,  10  la.  556;  Dandridge  v. 
Steams,  12  Sm.  &  M.  723  ;  Gutman  v.  Virginia  Iron  Co.,  5.  W.  Va.  22  ;  Irvin  v, 
Howard  37  Ga.  18  ;  Lamkin  v.  Douglas,  27  Hun.  617. 

>  Hardy  v.  Trabue,  4  Bush.  (44;  Castor  t?.  Paige,  9  Oh.  St.  397;  Curtis  v.  Set- 
tle, 7  Mo.  452  ;  Emmett  v.  Leigh,  12  OIi.  St.  335  ;  Ellison  t?.  Tallon,  2  Neb. 
14 ;  Jones  v.  Buzzard,  2  Ark.  415 ;  Richards  v.  Donanghey,  13  Phila.  514 ; 
Sbarpless  r.  Zeigler,  92  Pa.  St.  467  ;  Reyburn  t;.  Brackett,  2  Kan.  227. 

*  Blackwood  p.  Jones,  27  Wis.  496. 
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certainty.^  This  is  one  of  the  traps  into  which  the  unwary 
practioner  and  even  courts  may  be  led,  by  the  hasty  generali- 
zation of  other  courts,  where  the  doctrine  laid  down  may  be 
sufficient  for  the  matter  in  hearing,  bat  will  not  bear  the  gen- 
eral application  the  langnage  of  the  opinion  seems  to  imply. 
The  disjunctive  may  be  properly  used  in  a  statute,  to  connect 
things  essentially  different,  and  embrace  them  under  a  gener- 
al provision  applicable  to  either,  where  to  assert  the  general 
fact  as  existing  in  relation  to  the  two  things  thus  connected, 
in  the  alternative,  would  leave  it  uncertain  which. was  intended. 
It  would  bear  the  interpretation  that  the  author  of  the  state- 
ment did  not  himself  understand  the  nature  of  the  contract  up* 
on  which  his  action  was  founded.  Thus,  where  the  language 
of  the  statute,  in  enumerating  the  grounds  of  attachment,  is 
'^that  defendant  has  secreted,  assigned,  or  disposed  of  his 
property,  or  is  about  to  secrete,  assign,"  etc.,  it  is  plain  to  be 
seen  that  the  intention  is  to  state  two  distinct  grounds  of  at- 
tachment. One  of  them  is  that  the  defendant  has  disposed 
of  his  property  secretly,  and  the  other  that  he  is  about  to  dis- 
pose of  it  in  that  manner.  When  the  draughtsman  of  the  af- 
fidavit seeks  to  follow  the  law,  by  repeating  the  very  words 
of  the  statute,  he  says  in  effect  that  affiant  does  not  pretend 
to  know  whether  the  act  is  accomplished  or  impending.*  And 
so  where  one  set  of  facts,  which  furnish  sufficient  grounds  for 
the  attachment,  is  thus  disjunctively  united  to  another  set  of 
facts,  which  are  insufficient  in  themselves,  the  attachment 
fails  on  account  of  the  uncertainty  of  the  statement.^  Even 
where  either  of  the  grounds  of  attachment  thus  disjunctively 
alleged  would  have  been  sufficient,  if  stated  singly,  or  united 
by  the  copulative  conjunction  onJ,  the  affidavit  was  held  de- 
fective,^ though  capable  of  amendment.®  Itis  much  the  safer 
rule,  both  for  the  preservation  of  the  remedy  and  to  guard  the 

*  Hawley  v,  Delmas,  4  Gal.  19S  ;  MiUer  v.  Munson,  34  Wis.  579 ;  17  Am.  Bep. 
*461. 

fi  Guile  V.  McNanny,  14  Minn.  520. 

<^  Hawley  v.  Delmas,  4  Cal.  195 ;  Bernard  v.  Lebre,  2  A.  K.  Marsh,  161; 
Culbertson  v.  Cabeen,  29  Tex.  247  ;  Carpenter  v.  Pridgen,  40  Tex.  32;  H»- 
good  V.  Hunter,  1  McCord  (a  C.)  511. 

7  Allen  V.  Fleming,  14  Richardson  (S.  C.)  176  ;  Wilke  o.  Cohen^  54  CaL  2ia ; 
Morrison  t;.  Fake,  1  Pinnejj.  133  ;  Rogers  v.  Ellis,  1  Disney  (Oh.)  L 

8 Bishop  V.  Fennerty,  46  Miss.  570« 
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defendant  against  snrprise,  to  hold  that,  notwithstanding  the 
precise  language  of  the  statute,  its  requirements  will  be  ade- 
qaatelj  met  by  the  use  of  words  in  the  affidavit  which  convey 
the  same  meaning.^  But  when  the  disjunctive  is  not  used 
to  connect  two  distinct  facts,  but  to  join  two  phases  of  the 
same  fact,  it  is  allowable.^^  And  so  where  it  is  used  with  a 
meaning  obviously  intended  to  be  carried  into  the  affidavit,  its 
place  cannot  be  supplied  by  the  copulative.  Thus,  where  the 
statute  required  the  affidavit  to  state  that  the- attachment  was 
not  sued  out  to  **  injure  or  harass"  defendant,  the  substitution 
of  and  for  or  was  held  a  fatal  defect.^ 

§  57.  Omissions  that  utterly  nullify  the  Aifidavit — When  an 
affidavit  is  required  at  all,  the  law  is  not  satisfied  with  a  mere 
formal  compliance  with  its  terms.  The  affidavit  has  a  partic- 
ular office  to  perform  in  a  statutory  proceeding.  It  may  be  a 
written  statement  of  fact,  voluntarily  signed  and  sworn  to  be- 
fore a  duly  qualified  officer,  and  thus  be  properly  classed  with 
the  documents  known  as  affidavits,  and  still,  for  the  purpose  of 
supporting  an  attachment,  be  as  worthless  as  a  piece  of  blank 
paper.  And  it  requires  no  straining  after  technical  fiaws  to 
reach  this  conclusion.  The  facts  which  are  required  to  be 
sworn  to  may  be  very  few,  but  such  as  they  are,  they  cannot 
be  omitted. 

Where  there  arc  certain  statutory  grounds  to  be  sworn  to,  as 
there  are  in  most  of  the  States,^  some  one  or  more  of  them 
must  appear  in  the  affidavit,  or  it  will  not  authorize  the  issuing 
of  the  writ.^  So  an  attachment  for  rent  was  held  fatally  de- 
fective, for  the  reason  that  it  did  not  state  that  the  tenant  had 
quit  the  premises  without  the  consent  of  the  landlord,  this  be- 
ing one  of  the  statutory  conditions  to  the  issuing  of  the  attach- 
ment.^ So,  also,  it  was  held  that  an  affidavit,  to  have  any  force 
whatever,  in  fact,  to  fulfill  one  of  the  essentials  of  its  existencci 

•  Lamkin  o.  Douglass,  27  Hon.  517  ;  Wallace  v.  Castle,  68  K.  Y.  S7a  * 

10  Parsons  v,  Stockbridge,  42  Ind.  121;  Gannon  v.  Logan.  6  Port  77;  Conrad  v. 
HcGee,  9  Yeig.  (Tenn. )  43S. 

^  Moody  o.  Levy,  88  Tex.  532. 

^Tbese  groands  wiU  appear  in  a  note  in  the  next  succeeding  chapter. 

*JEx  parte  Chapman,  1  Wend.  66;  Boyd  v.  Buckingham,  10  Humph.  (Tenn.) 
431 

•Shield  V.  I>othard,69  Ala.  595;  Hall  o.  Brazleton,  40  Ala.  406. 
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must  be  eigned  by  the  affiant.^  Nevertheless,  the  signing  of 
the  affidavit  has  been  exoused,  where  the  jurat  certifying  that 
it  was  signed  and  sworn  to  before  the  officer  was  added.^  And 
in  the  same  State  it  was  held  unnecessary  that  the  jurat  itself 
should  be  signed,  if  it  could  be  made  to  appear  that  the  affi- 
davit was  actually  sworn  to  by  the  affiant,  whose  name  appeared 
in  the  body  of  the  instrument.^  This  proposition  is  supported 
both  upon  reason  and  authority  J 

The  essential  features  of  the  affidavit,  it  beingotherwise-suf- 
ficient,  are  that  it  shall  be  signed  and  sworn  to.  The  act  of 
the  officer,  in  appending  his  certificate  that  this  was  done,  is  no 
part  of  the  affiant's  duty.  But  elsewhere  it  is  held  that  an  af • 
fidavit  is  not  fatally  defective,  where  the  affiant's  name  does 
not  appear  in  the  body  of  this  instrument.^  Should  one  unite 
these  three  defects  in  the  same  instrument,  there  would  be  but 
little  left  that  could  be  called  an  affidavit.  There  would  be 
no  name  of  affiant,  either  in  the  body  of  the  paper  or  affixed 
to  it,  and  no  certificate  of  the  officer  that  it  was  sworn  to  by 
any  one.     It  would  not  be  an  affidavit.^ 

But  there  are  omissions  of  a  more  serious  kind— those  which 
are  from  the  body  of  the  instrument.  Something  more  than  a 
mere  affidavit  of  facts  is  required.  It  must  be  a  sworn  state- 
ment of  such  facts  as  the  law  requires,  as  a  condition  prece- 
dent to  the  issue  of  the  writ.     These  are  manifold  and  various 

*  Cohen  v.  If  anco,  28  Ga.  27. 

<  Bates  V.  Robinson,  8  la.  31& 

*  Cook  V.  Jenkins,  30  la.  452.  In  Bedtn  v,  WoffoTdr4  Sm.  &  M.,  it  "was  held 
good  after  judgment.  It  may  be  amended.  West  Tenn.  Agricoltural  Ass'n  v. 
Maclison,  9  Lea.  (Tenn.)  407. 

T  AViley  v.  Bennett,  9  Baxter,  577.    The  clerk  need  not  write  out  his  offi- 
cial title  in  full.— Simon  v.  Stetter,  25  Eans.  155. 
8  May  be  cured  by  amendments.    Rudolph  v.  McDonald,  6  Neb.  163. 

*  Watt  V.  Cames,  4  Heisk.  532.  I  cannot  admit  that  I  am  convinced  by  the 
reasoning  of  the  cases  that  hold  the  affidavit  good,  or  even  amendable,  which 
is  not  signed,  although  it  is  reinforced  by  the  official  certificate  that  it  was 
signed.  It  is  the  doing  of  the  act,  and  not  securing  the  certificate,  which  is 
imposed  as  a  duty  upon  the  plaintiff,  as  one  of  the  conditions  upon  which  he 
may  have  the  attachment  issued.  If  the  absence  of  this  certificate  does  not 
affect  the  validity  of  the  affidavit,  it  being  in  fact  signed  and  sworn  to,  I  fail 
to  see  how  its  presence,  when  it  is  manifestly  untrue,  can  supply  the  omission. 
To  make  the  affidavit  complete,  the  signature  is  as  essential  as  the  oath. 
If  one  may  be  dispensed  with,  why  not  the  other  ?  See  Hargadine  v.  Van 
Horn,  72  Mo.  370^  where  a  deed  was  held  void,  which  was  given  to  pass  title 
under  a  sale  on  exeoation  in  attachment,  because  the  affidavit  was  not  signed. 
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in  the  statutes  of  the  different  States,  but  where  required  at 
all,  embrace  at  least  the  nature  of  the  demand,  and  the  facts 
in  regard  to  its  maturity.^^  When  such  facts  as  these  are 
omitted,  and  the  affidavit  is  not  entitled  in  the  case,  or  fails  to 
give  the  names  of  the  parties  to  the  action,  it  would  certainly 
be  held  insufficient  to  support  the  attachment.^^  Where  the 
action  is  against  two  parties,  the  affidavit  must  be  sufficient 
as  to  both,  to  authorize  the  attachment  of  the  property  of 
both.» 

And  it  was  held  that  in  attachment  against  one  of  two  joint 
debtors,  the  affidavit  should  show  the  other  debtor's  insolvency  .^^ 
This  doctrine,  however,  will  hardly  meet  with  general  approval ; 
but  a  failure  to  state  in  the  affidavit,  in  substance,  that  plaintiff 
has  a  cause  of  action  against  the  defendant,  or  defendants, 
will  render  it  void.^^  The  same  result  would  follow  in  those 
States  which  prescribe  certain  other  conditions,  which  are 
generally  designated,  and  are  mentioned  herein  as  ^'  grounds  of 
attachment,"  should  those  grounds  be  omitted  from  the  affidavit. 
And  it  matters  not  that  in  place  of  the  statutory  grounds  some* 
thing  else  is  inserted.  The  grounds  alleged  must  be  the  same 
as  those  prescribed.  It  is  not  sufficient  that  they  are  equally 
hazardous  to  plaintiffs  security,  if  they  are  not  in  substance 
identical  with  those  enumerated  in  the  statute.  Where  differ- 
ent  words  are  employed,  they  must  mean  precisely  what  is 
meant  by  the  words  of  the  statute.^ 

According  to  this  principle  of  construction,  it  has  been  held 
in  Louisiana  that  an  allegation  that  the  defendant  was  about 
to  leave  the  State  '*  permanently,"  was  equivalent  to  saying 
that  he  was  about  to  leave  the  State  *^  forever.  "^^ 

u  Ante,  §  10,  Note. 

u  liowenheim  v.  Ireland,  2  Baxter,  2i4. 

»  Hamilton  v.  Knight,  1  Blackf.  (Ind.)  2Sw 

u  Coarrier  v.  Clegbom,  3  G.  Green,  523;  but  see  contra,  Gfaittenden  «.  Hobbs, 
9  la.  417. 

14  Hisler  r.  Garr,  34  Gal.  641. 

u  Lamkin  v,  Douglas,  27  Han.  517;  Wallace  v.  Gaatle,  68  K.  Y.  370.  See  Grox- 
all  V.  Hatchings,  12  N.  J.  L.  84;  Clark  v.  Arnold,  0  Dana  (Ky.)  305;  Kaggart 
V.  Motgan,  5  N.  T.  422;  Alston  v.  Newcomer,  42  Miss.  186;  Boardman  v.  Bick- 
ford,  2  Aik.CVt.)  345;  Frost  v.  Brisbin,  19  Wend.  11;  Foster  o.  Hall,  4  Homph. 
(Tenn.)  346;  Fitzgerald,  Biatter  of,  2  Gains.  318. 

M  Sawyer  v.  Arnold,  1  La.  An.  315. 
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§  58.  The  Affiant. — Primarily  it  is  contemplated  that  the 
affidavit  will  be  made  by  the  plaintiff  in  the  action.  This, 
however,  so  far  from  being  the  rule,  is  varied  by  statute  in 
almost,  if  not  quite,  every  State  in  the  Union.  Ample  provis- 
ion is  made  for  the  absence  or  inability  of  the  plaintiff  to  fulfill 
this  duty,  by  provisions  that  in  such  case  the  affidavit  may  be 
made  by  an  attorney  or  agent,  and  in  some  this  substitution  is 
provided  for,  whether  the  plaintiff  be  absent  or  not.  And 
when  there  are  several  plaintiffs,  eitlier  may  make  the  affida- 
vit.i 

In  case  the  plaintiffs  are  partners,  it  is  sufficient  if  the  affi- 
davit shows  this  relation  to  exist  between  them.^  No  uniform 
rule  can  be  laid  down  as  to  the  formalities  necessary  to  em- 
power an  agent  to  act  for  plaintiff  in  the  capacity  of  an  affiant. 
From  some  of  the  earlier  cases,  in  the  older  States,  I  infer, 
without  examining  into  the  question  closely,  that  when  those 
decisions  were  rendered,  the  statutes  were  more  restrictive 
upon  the  authority  of  agents  to  act  in  this  capacity  than  they 
are  at  the  present  day.  But  it  may  be  said  quite  generally, 
that  in  the  absence  of  any  statutory  provision  for  the  appoint- 
ment of  agents  or  attorneys  for  this  purpose,  any  one  author- 
ized by  the  plaintiff  to  collect  may  make  the  affidavit  as  one 
of  the  incidents  of  his  authority.  It  is  recognized  as  a  means 
to  theend.^  And  it  has  been  held  unnecessary  for  an  attornev 
who  makes  the  affidavit  to  state  in  the  body  of  the  instrument, 
or  elsewhere,  that  he  is  acting  under  a  written  power  of  attor- 
ney. It  is  sufficient  to  state  that  he  acts  as  the  agent  or  attor- 
ney of  plaintiff.* 

The  attorney  of  a  banking  corporation  has  been  held  suffic- 
iently qualified,  without  special  appointment,  to  make  the  nec- 
essary afiidavit  in  a  suit  where  the  bank  was  plaintiff.^  And 
where  the  affidavit  was  made  by  an  attorney  in  fact,  under  a 

1  Parmelee  v.  Johnston,  15  La.  (G.  S. )  274.  But  when  the  affidavit  was  made 
by  one  who  described  himself  as  plaintiff,  and  the  record  showed  that  he  was 
not  the  plaintiff,  the  judgment  was  held  void.  Manley  o.  Hendley,  10  Kan. 
8S. 

'^  Bosbyshell  v.  Emanuel,  12  6m.  &  M.  S3. 

•Murray  v.  Cone,  8  Porter,  250. 

*  Austin  V,  Latham,  19  La.  88;  Clark  v.  Morsor  18  La.  57S;  Flake  v.  Day,  22 
Ala.  132. 

*  Trenton  Banking  Company  v.  Haverstick,  11  N.  J.  L.  171. 
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Statute  that  only  authorized  it  to  be  so  made  in  the  absence  of 
plaintiff  from  the  State,  it  was  held  unnecessary  for  such  ab- 
sence to  appear  in  the  affidavit,  when  it  was  set  forth  in  the 
petition  filed  in  the  case.^  The  Code  provision,  which  is  quite 
general,  that  when  a  pleading  is  verified  by  the  attorney,  his 
affidavit  shall  account  for  the  substitution,  by  showing  the  ab- 
sence of  his  client,  does  not  apply  to  affidavits  for  attachment, 
as  they  are  not  pleadings  J 

The  affidavit,  by  whomsoever  made,  does  not  tend  to  estab- 
lish the  facts  sworn  to  on  the  trial.  Its  operation  is  limited 
to  authorizing  the  writ  of  attachment ;  and  when  made  by  an 
agent  or  attorney,  the  effect  is  precisely  the  same  as  though  it 
were  made  by  the  plaintiff.  But  a  distinction  seems  to  pre- 
vail in  some  jurisdictions  between  the  manner  in  which  essen- 
tial facts  should  be  stated  when  sworn  to  by  one  or  the  other. 
Thus  it  is  held  that  where  the  affidavit  is  made  by  the  attor- 
ney as  to  the  grounds  of  attachment,  it  must  be  positive,  and 
not  merely  on  information  and  belief.^  Elsewhere  it  is  also 
held  that  the  affidavit  must  be  made  upon  the  agent's  own 
knowledge.®  So  where  the  attorney  makes  an  affidavit  of  gar- 
nishment, it  is  not  sufficient  for  him  to  state  that  defendant  is 
justly  indebted  to  his  client  in  a  specific  sum,  and  that  he  (the 
attorney)  has  reason  to  believe  that  his  client  will  apprehend 
the  loss  of  the  same,  or  some  part  thereof,  unless  garnishment 
process  issue.  Garnishment  on  such  affidavit  will  be  dismissed 
on  motion.^^ 

So,  also,  it  has  been  held  that  an  affidavit  of  garnishment  is 
defective,  if  it  is  based  upon  the  apprehension  of  any  other 
person  than  the  actual  affiant.^^  By  the  same  rule,  an  affidavit 
for  garnishment  is  held  sufficient  where  the  affiant  states  the 
facts  as  he  '*  verily  believes  " ;  it  must  be  certain  as  to  the  alle- 
gation required  by  statute.^^    But  under  the  Nebraska  statute, 

•  Farley  v,  Farion,  6  La.  An.  725. 

7  Johnson  v,  Utnghlin,  7  Kans.  369;  Bmff  v.  Stern,  SI  K.  O.  183;  White  fu 
Stanley,  29  Ohio  St.  423. 

B  Neal  V.  Ooidon,  00  Ga.  112;  Staeller  v.  Parmlee,  10  Iowa,  23^. 

•Baker  v,  Hant,  1  Martin  (La.)  19i;  HoweUo.  Eingsbary,  IB  Wli.  978^ 
V  Knox  V.  Snmmers,  66  Ga.  206. 
u  Weimeister  v,  ManTille,  44  Miolu406. 
^Gzeen  v,  Tripp,  11 B.  L  424. 
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a  Btatement  in  an  affidavit  of  garnishment  of  the  belief  of  the 
affiant  as  to  the  property  of  debtor  in  garnishee's  hands,  has 
been  held  sufficient.^  So  it  seems  to  be  sufficient  for  him  to 
swear  ^^  to  the  best  of  his  knowledge/'  ^*  except  in  one  instance, 
where  it  is  said  that  the  statement  should  be  made  as  to  the 
amount  due,  to  the  best  of  plainti^s  knowledge,  and  it  being 
stated  to  the  best  of  affiant's  knowledge,  the  affidavit  was  held 
fatally  defective.^^  In  a  majority  of  the  States,  however,  the 
form  of  statement  will  be  found  substantiallv  the  same,  whether 
it  be  the  affidavit  of  agent  or  principal.  In  some  of  the  cases 
decided,  it  is  held,  with  reference  as  it  appears  to  plaintiffs 
and  agents  or  attorneys  indiscriminately,  that  when  the  state- 
ment is  made  on  information  and  belief,  the  absence  of  the  in- 
formant must  be  accounted  for,  and  the  facts  upon  which  the 
belief  is  founded  given.^* 

§  59.    Certainty  of  Statement  Beqntred  when  Affidavit  made 

by  Plaintiff. — ^But  the  requirement  that  the  sworn  statement 
shall  be  positive  and  certain  is  not  always  confined  to  those  cases 
where  it  is  made  by  others  than  the  plaintiff.  Thus,  where  the 
affidavit  set  out  that  affiant  believed  that  defendant  had  ab- 
sconded, etc.,  it  was  held  insufficient.^  And  so  allegations 
made  upon  information  and  belief  were  condemned,  as  not  suf- 
ficiently positive  to  meet  the  requirements  of  the  statute  in 

u  Burnham  v.  Doolittle,  14  Neb.  214. 

14  Bridges  v.  Williams,  1  Martin  (N.  S.)  96;  Bei^h  v.  Jayne,  7  Martin  (N.  &) 
609.  Id  Missouri  it  is  held  nnnecessary  that  he  should  give  his  means  of  knowl- 
edge.— Gilkenson  v.  Knight,  71  Mo.  4C^. 

'  u  Murray  v.  Hankin,  65  How.  Pr.  611.  Where  the  affidairit  is  made  by  one  other 
than  the  plaintiff  himself,  his  relations  to  the  plaintiff  should  appear.— Wiley 
V.  Aultman,  53  Wis.  560. 

u  Wentzler  v.  Boss,  69  How.  Pr.  397;  Steuben  Ck>nnt7  Bank  v.  Albeger,  78 
N.  Y.  252;  55  How.  Pr.  481;  Same  Title,  83  N.  Y.  274;  61  How.  Pr.  225;  75N.  Y. 
179;  14  Hun.  379;  Matter  of  Faulkner,  4  Hill  (N.Y.),  698;  Morrison  v.  Beam,  1 
Pinney,  214 ;  Morrison  v.  Lovejoy ,  6  Minn.  183.  In  some  of  the  States  the  form 
of  expression  is  made  to  depend  upon  the  circumstance  whether  the  parties 
are  residents  of  the  State  or  not.  Thus,  it  is  held  in  one  case,  where  the  action 
was  between  non-residents,  that  the  allegation  by  an  agent  that  be  was  in- 
formed and  believed  was  sufficient.— Mitchell  v.  Pitts,  61  Ala.  219.  In  Wisconsin 
it  has  been  held  that  the  affidavit  was  sufficient  on  information  and  belief  as 
to  absconding;  but  as  to  other  grounds,  the  officer  must  be  satisiled  as  to  the 
truth  of  the  allegations.— Mahew  v.  Dudley,  1  Pinney,  9(K. 
1  Dunleyy  v.  Schartx,  17  Oh.  St.  640. 
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several  of  the  States,^  though  in  an  action  against  the  attach- 
ing plaintiff  for  trespass,  be  would  be  protected  to  some  ex- 
tent bj  the  information  and  belief  upon  which  he  acted.'  On 
the  other  hand,  it  was  held  under  a  statute  which  authorized 
the  formula — ^'  Has  good  reason  to  believe^  and  does  believe  " 
— ^that  to  meet  a  collateral  attack  upon  the  judgment,  the  affi- 
davit was  sufficient  which  only  stated  that  affiant  had  good 
reason  to  believe.^  And  in  Maryland  it  was  held  sufficient  for 
the  affidavit  to  state  that  the  plaintiffs  (a  copartnership  by 
the  firm  name)  had  good  reason  to  believe.^  But  in  Illinoia 
it  is  held  that  the  allegation  of  non-residence  (and  presumably 
other  grounds  of  attachment)  should  be  made  in  positive 
terms,  and  that  mere  information  and  belief  was  insufficient.^ 
And  in  New  York  it  is  held  that  the  attachment  can  only  be 
granted  where  the  essential  facts  are  matters  of  information 
with  plaintiff,  upon  the  positive  testimony  of  his  informant,^ 
unless  it  can  be  shown  that  the  person  giving  such  informa- 
tion is  absent  from  the  State,  and  that  his  deposition  cannot  be 
taken.'  Where  the  statement  was  preceded  by  the  words  ^^  I 
verily  believe,"  this  was  held  to  deprive  the  affidavit  of  suffi- 
cient certainty  to  meet  the  den^ands  of  the  attachment  law  of 
Bhode  Island  ^;  while  in  Louisiana  it  is  held  that  the  affidavit. 

*  Adams  v.  Merritt,  10  HI.  App.  275;  Archer  v.  Glaflln,  81  HI.  306;  Gnrney  tr. 
'White,  23  Oh.  St.  192;  Ex  parte  Haynes,  18  Wend.  611;  Gad  well  v.  Colgate,  7 
Barb.  253;  Kingsland  v.  Cowman,  5  Hill  (K  Y.)  608;  (disapproying  dicUim  in 
Matter  of  Fitch,  2  Wend.  299);  In  re  Bliss,  7  Hill,  187;  Dean  v.  Openheimer, 
26  Md.  368;  Dayis  v,  £dwards,  Harding  (Ey.)  342;  Contra,  Bank  of  Ala.  o. 
Berry,  2  Humph.  443;  Merrill  v.  Low,  1  Pinney ,  221 ;  McHaQey  v.  Cawthome,  4 
Heisk,  508;  Capehart  v.  Dowery,  10  W.  Va.  130;  Claflin  v,  Baer,  57  How.  Pr. 
78;  Greene  o.  Tripp,  11.  B.  I.  424;  Tallman  v.  Bigelow,  10  Wend.  420;  Smith 
9.  Lncas,  14  Wend.  237;  StaeUer  v.  Pazmlee,  10  Iowa,  23;  Wilson  v.  Arnold,  5 
Mich.  98. 

*  Booth  V.  Bees,  26  HI.  45;  Broodhead  v,  McOonnell,  3  Barb.  175;  Denpree  o. 
Bisenach,  9  Ga.  596. 

4  Maasey  v.  Scott,  49  Mo.  278.  Bat  see  Bray  o.  MoClnry,  55  Mo.  128;  Mc- 
Kamara  r.  Ellis,  14  Ind.  576. 

*  Stewart  V.  Katas,  30  Md.  334. 

*  Winkler  v.  Barthel,  6  HI.  App.  IIL 

7  WaUnch  v,  SippUli,  65  How.  Pr.  501.  It  was  held  in  Wentzler  o.  Boss  (50 
How.  Pr.  397),  that  giving  the  source  of  information  was  sufficient.  And  in 
Bockefeller  V.  Hoysradt  (2  Hill,  616),  that  the  affidavit  as  to  non-residence  need 
only  be  as  affiant  believes. 

*  Stenben  Co.  Bank  v.  Albeger,  78  N.  Y.  262. 
*6zeen  v,  Tripp,  11 B.  L  424. 

JL  Attach.— 9. 
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18  sufficiently  positive  in  its  statement,  if  an  indictment  will  lie 
in  the  case  of  its  falsitj.^^ 

These  examples  will  show  the  general  tenor  of  authorities  in 
the  States  mentioned,  as  thej  are  influenced  by  their  own 
statutes.  But  it  is  not  to  be  inferred  that  any  of  them  can 
safely  be  taken  as  a  rule  for  courts  that  act  under  statutes  es- 
sentially different  One  proposition  may  be  advanced,  how- 
ever, in  this  connection,  which  may  be  found  pretty  generally 
applicable.  Where  the  statute  simply  provides  that  an  affi- 
davit shall  be  filed,  and  there  is  another  statute  in  force  in  the 
State,  prescribing  the  requisites  of  and  forms  of  expression  to 
be  used  in  affidavits  generally,  this  last  mentioned  statute  will 
furnish  a  guide  for  the  preparation  of  affidavits  in  attachment 
suits.  Where  there  is  no  such  statutory  guide,  and  the  court 
of  last  resort  has  not  settled  upon  a  rule  of  modification  pro- 
viding for  statements  being  sworn  to  on  information  and  belief, 
an  affidavit  expressed  in  that  form  could  hardly  be  regarded 
as  safe.  Even  where  this  doabtful  mode  of  expression  is  per- 
mitted, it  should  not  be  employed  on  all  occasions,  nor  in  every 
connection.  There  are  certain  facts,  which,  if  true,  must  be 
known  to  the  affiant  as  well  as  he  can  be  said  to  know  any- 
thing. The  plaintiff  himself,  where  he  is  the  original  cred- 
itor, has  no  right  to  depend  upon  information  and  belief  as  to 
whether  the  cause  of  action  arose  upon  a  contract  express  or 
implied,  the  amount  of  the  indebtedness,  and  whether  it  be 
presently  due  or  not.  Such  matters  as  these  being  facts  pecu- 
liarly within  the  personal  knowlege  of  affiant,  cannot  be  ration- 
ally expressed  as  facts  which  he  believes,  or  of  which  he  pos- 
sesses information.  Where  it  is  practicable  to  state  facts  pos- 
itively, as  matters  within  the  personal  knowledge  of  affiant, 
they  should  be  so  stated  in  any  event.  The  permission  afford- 
ed by  the  statute  for  the  affiant  to  express  himself  with  less 
certainty,  can  never  be  regarded  as  compulsory.  The  positive 
allegation  of  a  fact  fully  meets  the  requirements  of  the  stat- 
ute, though  the  form  prescribed  is  that  affiant  has  good 
reason  to  believe  and  does  believe,  or  other  equivalent  ex- 
pression.    An  objection  to  an  affidavit  of  this  character,  that 

i^Cro&s  V.  IllcLardson,  2  Martin,  K.  S.  168. 
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it  is  more  positive  than  the  law  requires,  would  not  be  enter- 
tained.^^ 

As  an  element  of  this  certainty  of  statement,  care  is  neces- 
sary to  avoid  what  is  a  prevalent  vice  in  pleading — stating 
conclusions  of  law  instead  of  facts.  This  precaution  is  special- 
ly applicable  to  the  State  of  New  York,  where  it  appears  to 
be  necessary  to  state  the  cause  of  action  in  the  affidavit  with 
nearly  the  same  particularity  that  it  would  be  stated  in  the 
complaint.  It  is  held  there  that  the  affidavit  must  contain  a 
Statement  of  the  facts  out  of  which  the  debt  arose.  This 
statement  must  be  in  the  form  of  allegations,  and  not  mere  re- 
cital, and  if  the  suit  is  for  breach  of  contract,  the  allegations 
should  embrace  the  obligation  relied  upon.^  So  in  the  same 
State  it  is  held  that  the  facts  constituting  the  fraudulent  in- 
tent must  be  set  out  in  the  affidavit.^  But  in  general  this  par- 
ticularity of  statement  should  not  be  carried  to  the  length  of 
stating  the  probative  facts.  At  least,  such  particularity  is  not 
required,  as  a  statement  of  the  ultimate  facts  upon  which  the 
application  for  the  writ  is  based,  is  all  that  is  held  necessary .^^ 
The  particularity  of  statement  required  in  New  York,  as  indi- 
cated above,  is  exceptional.  Ordinarily,  if  the  language  of 
the  statute  is  employed,  with  due  allowance  for  the  different 
situation  and  application  of  the  words  after  they  are  transcrib- 
ed, the  affidavit  will  be  sufficient  in  respect  to-<;ertainty  and 
definitness  of  meaning,  although  it  falls  far  short  of  what 
would  be  required  in  pleading. 

§  60.  By  whom  Oath  Administered. — ^To  render  the  affida- 
vit valid,  it  must  be  sworn  to  and  signed  in  the  presence  of  the 
officer  who  certifies  to  these  facts.  And  should  it  transpire  that 
at  the  time  the  statement  was  executed  and  verified,  the  officer 
before  whom  this  was  done  was  not  regularly  authorized  to  ad- 
minister oaths,  the  pretended  affidavit  will  be  declared  null  and 
void.^     In  the  case  cited,  the  question  was  raised  after  judg- 

u  Jones  V,  Leake,  11  Sm.  &  M.  691;  Bleet  v.  Wmiams,  21  Ohio  St.  82. 
u  Manton  v.  Pool,  67  Barb.  330. 
IS  Stevens  v.  Middleton,  26  Hun.  470. 

1^  Wheeler  v.  Farmer,  38  Gal.  203  ;  Drew  v.  Dequindre,  2  Dong.  (Mioh.)  93  ; 
Crawford  v.  Boberts,  8  Or.  324. 

^  Greenvanlt  o.  Farmers'  and  Hech.'8  Bank,  2  Dong.  (Mich.)  498. 
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ment  and  sale,  in  a  contest  between  the  purchaser  and  a  mort- 
gagee in  a  mortgage  executed  during  the  pendency  of  the 
attachment  proceeding.  The  Court  held  that  even  if  the  sup- 
posed affidavit  could  be  amended,  under  the  liberal  provisions 
of  the  statute,  it  could  not  be  so  amended  after  judgment,  and 
if  it  could,  the  amendment  could  not  be  made  to  relate  back, 
and  disturb  the  rights  acquired  by  the  mortgagee. 

^^     /^cC      ^'  ^®  ^^*  always  sufficient  that  the  officer  should  be  authorized 

to  administer  oaths  generally.     He  must  have  authority  to  ad- 

/  /i  ^  dtK.      minister  the  oath  in  that  particular  case.     This  is  a  power  of 
/  .  /  which  he  may  be  deprived,  by  reason  of  his  own  interest  or 

f,.-  y^'/  /     the  interest  in   the  action  of  the  one  he  represents.     Thus, 

where  the  suit  was  instituted  by  the  clerk  of  the  court,  and 
he  swore  to  the  statement  before  his  own  deputy,  the  whole 
proceeding  was  declared  a  nullity.^  For  like  reasons,  the 
oath  should  not  be  administered  by  a  notary  public  who  ie  attor- 
ney for  the  plaintiff. 

It  is  not  essential,  unless  made  so  by  express  words  of  the 
statute,  that  the  affidavit  should  be  made  before  the  officer 
whose  duty  it  is  to  issue  the  writ.  It  may  be  made  before  an. 
officer  of  another  county  in  the  same  State,^  or  even  before  an 
officer  of  another  State,  who  is  duly  authorized,  and  whose 
authority  is  recognized  by  the  court  in  which  the  action  is 
pending.^  Where  the  oath  is  administered  by  an  officer  foreign 
to  the  State  in  which  the  suit  is  pending,  such  means  should 
be  adopted  to  establish  his  official  character  as  are  prescribed 
by  law.  This  evidence  may  be  rendered  entirely  unnecessary 
by  a  general  statute  recognizing  the  official  acts  of  officers  of 
the  class  to  which  he  belongs. 

It  seems  well  settled,  that  a  failure  of  the  officer  to  append 
his  certificate  of  the  fact  that  the  statement  was  signed  and 
sworn  to  before  him,  will  not  vitiate  the  affidavit.^  But  in  a 
case  where  other  evidence  that  the  statement  was  actually 
sworn  to  was  wanting,  it  would  be  held  that  the  absence  of  the 
jurat  was  fatal. 

>  Owens  V.  Johns,  69  Mo.  89. 
•  Wicker  v.  Schoefield,  59  Ga.  210. 

4  Mineral  Point  B.  Go.  v.  Keep,  22  HI.  9;  Posey  o.  Baokner,  3  Mo.  SOi. 
s  McCartney  v.  Branch  Bank,  etc.,  8  Ala.  709;  Kruse  v,  Wilson,  79  HI.  233; 
Farmers'  Bank  of  Ya.  v,  Oettii«er,  4  W.  Va.  306;  Cook  o.  Jenkins,  30  la.  468. 
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§  6L  EnttUing  Affldavlt— Names  of  Partiefik—Another  for- 
mality, which  is  of  great  or  little  consequence  according  to 
the  importance  attached  to  it  in  the  different  States,  is  the 
matter  of  entitling  the  affidavit  in  the  cause,  whether  it  be 
pending  or  impending.  When  a  paper  is  properly  entitled  in 
a  case,  it  will  identify  the  court  and  the  parties  to  the  action. 
These  are  generally  regarded  as  of  too  much  importance  to  be 
dispensed  with.^  In  one  case  it  was  held  in  an  action  for  wag- 
es, that  the  lien  of  the  attachment  was  lost  by  an  amendment 
in  the  name  of  one  of  the  parties,  though  this  amendment  con- 
sisted in  changing  **  Edward  "  to  "Edmund."  ^ 

A  mere  misnomer,  however,  is  not  generally  regarded  as  a 
serious  defect.  In  most  cases,  it  may  be  amended  without  prej- 
udice to  the  lien  of  the  attachment.^ 

Nevertheless,  it  has  been  held  that  the  names  of  parties 
must  be  stated  with  certainty ;  that  the  mere  initials  were  not 
sufficient  to  identify  them.^  The  name  of  the  party  in  whose 
behalf  the  suit  is  brought  has  been  held  of  too  much  impor- 
tance to  be  omitted.  The  fact  that  it  is  signed  to  the  affidavit 
does  not  necessarily  connect  it  with  the  case.^  But  the  mere 
fact  that  it  does  not  appear  in  the  paper  as  entitled  in  the  case, 
or  that  such  paper  is  not  so  entitled  at  all,  will  not  be  regarded 
as  a  serious  defect,  where  the  name  appears  in  the  body  of  the 
instrument ;  ®  or,  as  it  is  sometimes  held,  where  it  can  be  gath- 
ered from  the  record  who  the  real  party  in  interest  is.^ 

§  62.    Belatlvetiine  when  Affidavit  shonld  be  made— The^re- 

lation  the  time  of  making  the  affidavit  bears  to  the  time  of  com- 
mencing the  action  by  filing  the  complaint  and  issuing  sum- 
mons, is  not  at  all  exact,  nor  is  there  any  special  reason  why 

^JjBwia  V,  Woodfolk,  2  Baxter,  25;  Lowenheim  v,  Ireland,  2  Baxter,  25  r  Bur- 
gess V.  Still,  12  How.  Pr.  401;  Chamberlain  v.  Hntchins,  1  Dak.  Ter.  506.  But 
it  has  been  held  in  Wisconsin  that  the  affidavit  should  not  be  entitled  in  the 
suit,  as  it  is  filed  merely  to  obtain  process  by  which  the  suitisbegun*— Quarles 
V.  Bobinson,  1  Chandler  29;  Same  Title,  2  Finney,  91. 

3  Flood  V.  Bandall,  72  Me.  439. 

<Ruthe  V.  Green  Bay  etc  B.  Co.,  97  Wis.  d44i^ 

^State  17.  Leon,  42 1^.  J.  L.  640, 

»  WUey  V.  Aultman,  63  Wis.  660. 

*  Kinney  v.  Heald,  17  Ark.  39T. 

'  Gilkenson  v.  Knight,  71  Mo.  4O0L 
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it  should  be.^  The  suit  may  be  begun  before  or  after  the  filing 
of  the  affidavit,  with  like  effect  in  either  case,  provided  it  is  be- 
gun within  a  reasonable  time,  or  the  statutory  period  after  the 
seizure  of  property  under  the  attachment ;  for  it  is  certain  that 
the  lien  of  the  attachment  could  not  be  protracted  indefinitely 
without  active  steps  being  taken  to  bring  the  matter  in  dispute 
to  adjudication.^  But  there  is  an  intimate  connection  between 
the  making  of  the  affidavit  and  the  issue  of  the  writ  of  attach- 
ment, which  renders  their  relative  times  of  more  importance. 
As  the  affidavit  is  necessary  to  authorize  the  issuing  of  the 
writ,  the  proper  order  of  their  occurrence  is  obvious.^  It  is 
equally  clear  that  there  can  be  no  particular  period  which  must 
elapse  between  these  two  acts.  They  may  be  practically  sim- 
ultaneous. Nor  is  it  of  the  least -consequence  that  the  writ  is 
drawn,  signed  and  sealed  a  short  time  previous  to  the  signing 
of,  and  swearing  to,  the  affidavit.  But  the  time  which  may 
elapse  between  the  affidavit  and  writ,  is  a  question  that  may 
not,  under  different  circumstances,  be  decided  the  same  way. 
It  has  been  held  that  a  judgment  by  default  should  be  set  aside 
where  the  affidavit  of  non-residence  was  made  two  days  prior 
to  the  attachment.^  The  manifest  reason  of  the  ruling  is  that 
the  affidavit  should  state  the  condition  of  things  at  the  date  of 
attachment,  as  near  as  may  be.  It  should  be  on  the- same  day.^ 
But  this  rule  is  not  always  strictly  adhered  to,  in  cases  where 
the  distance  at  which  the  affidavit  is  made  from  the  office 
whence  the  writ  issues  would  render  it  impracticable  to  have 
the  two  requisites  brought  so  nearly  into  simultaneous  occur- 
rence. Some  deviation  from  the  strictness  of  this  rule,  where 
it  is  not  fixed  imperatively  by  statute,  may  also  be  permitted, 
when  the  intervening  time  is  so  short  that  there  could  have 
been  no  change  in  the  facts  sworn  to.  That  is,  if  the  defend- 
ant was  not  only  a  non-resident,  but  that  he  had  become  a  res- 
ident of  some  country  so  distant  that  he  could  not  have  changed 

1  In  Iowa  it  is  held  that  the  writ  may  issue  in  adTance  of  the  original  notice 
of  suit  (eummons),  provided  the  petition  is  filed.— Hagan  v.  Borch,  8  la.  SC'a 

>  Creagh  v,  Delane,  1  Nott  and  McG.  189 ;  Piokhardt  v.  Antony,  27  Hun. 
269. 

•  Wright  V.  Smith,  66  Ala.  545;  Wilson  v.  Arnold,  5  Mich.  98« 
«  Fessenden  v.  Hill,  6  Mich.  242. 

*  Wilson  V,  Arnold,  5  Mich.  98 .    See,  also,  Wright  v.  Bagland»  18  Tex.  289l 
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his  status  in  the  mean  time.  Or,  where  the  matter  sworn  to  is 
a  fact  completed  in  the  past,  which  is  sufficient  in  itself.  Such 
circumstances  as  these,  which  could  not  be  affected  by  the 
lapse  of  time,  should  be  considered,  where  it  was  urged  that  the 
affidavit  and  writ  should  be  of  uniform  date. 

§  63.  Filing  the  Affidavit — One  of  the  formalities  in  con- 
nection with  the  affidavit,  is  the  matter  of  filing  it  in  the  cause. 
It  must  be  borne  in  mind,  however,  that  no  matter  how  stren- 
uously jUing  is  insisted  upon,  or  required  by  express  provis- 
ion of  the  statute,  when  imposed  as  a  duty  upon  parties,  it  is 
quite  a  different  act  from  what  is  required  of  the  officer  with 
whom  the  paper  is  left.  When  imposed  ds  a  duty  upon  par- 
ties, it  is  fully  complied  with  by  leaving  the  paper  with  the 
officer  whose  duty  it  is  to  receive  and  mark  it  ^^  filed,"  etc. 
It  follows,  therefore,  that  a  failure  of  duty  in  this  respect,  by 
the  officer,  cannot  affect  the  regularity  of  the  attachment.^ 
Much  less  would  the  validity  of  subsequent  proceedings  be 
affected  by  mere  mistakes  in  the  file  marks,  where  there  was 
an  attempt  to  discharge  the  official  duty.  The  affidavit,  like 
any  other  paper  required  to  be  filed  with  the  officer,  may  be 
regarded  as  filed  from  the  time  it  is  deposited  with  him  for 
that  purpose^ 

When  the  complaint  or  petition  contains  the  necessary 
grounds  of  attachment,  and  is  properly  verified,  a  separate  and 
distinct  affidavit  in  attachment  is  not  required.^  But  when 
they  are  distinct  papers,  the  affidavit  must  not  be  filed  before 
the  complaint.^ 

§  64.  The  Oeneral  Contents  of  the  Affidavit— The  state- 
ments of  fact  which  must  be  sworn  to  on  behalf  of  the  plain- 
tiff are  its  most  important  features.  As  to  those  facts  which 
are  usually  denominated  ^^  the  grounds  of  attachment,"  they 
are  found  enumerated  in  the  statutes  of  the  several  States,  and 
embrace,  for  the  most  part,  acts  or  omissions  of   defendant 

1  Haghes  v,  Stinnett,  9  Ark.  211 ;  Brush  t;.  Wielansky,  36  How.  Fr.  253. 
<  Wright  V.  Bagland,  18  Tex.  289. 

«  Miller  v.  Chandler,  29  La.  An.  88  ;  Worthington  v.  Cary,  1  Met.  (Ky.)  470-; 
Scott  V.  Doneghy,  17  B.  Mon.  321 ;  Soaberain  v.  Benaux,  6  La.  An.  201. 
*  Wheeler  v.  Parmer^  38  Gal.  203. 
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which  are  charged  against  him  as  breaches  of  duty  to  plain- 
tiff, having  for  their  object  the  hindrance,  delay,  or  circamven- 
tion  of  the  latter  in  recovering  the  sum  owing  by  the  former. 
For  the  purposes  of  this  chapter,  it  is  sufficient  to  say  that 
where  any  such  conditions  are  imposed  by  statute,  the  attach- 
ment cannot  be  issued  unless  the  affidavit  contains  a  statement 
that  one  or  more  of  them  exist  at  the  time.  Primarily,  at  the 
time  the  affidavit  is  signed  and  sworn  to ;  but  when  traversed, 
must  be  shown  to  exist  at  the  date  of  the  attachment.^ 

In  addition  to  these  grounds  of  attachment,  there  are  other 
essential  facU^  which  are,  singly,  more  important  than  the 
grounds^  for  the  reason  that  if  but  one  of  the  latter  be  prop- 
erly alleged,  the  attachment  will  stand  until  its  truth  is  fairly 
tried ;  while  to  omit  either  of  the  former,  or  to  state  them 
insufficiently,  may  prove  fatal  to  the  proceeding  from  its  incip- 
iency.  Some  of  these  facts  are  required  to  appear  in  connec- 
tion with  the  statutory  grounds,  and  also  are  prescribed  by  the 
statutes  of  some  of  the  States,  which  impose  no  further  con- 
ditions upon  the  issue  of  the  writ.  Hence,  they  are  more  gen- 
eral. They  are  not,  however,  always  prescribed  by  the  same 
legislative  act. 

These  will  be  considered  in  the  following  order :  The  nature 
of  the  demand;  The  amount  sued  for;  Whether  the  sum 
claimed  is  presently  due,  or  to  become  due  in  the  future  ;  That 
the  debt  is  justly  owing  to  plaintiff;  That  the  proceeding  is 
not  instituted  for  the  purpose  of  vexing  or  harassing  defendant, 
or  of  hindering  or  delaying  creditors ;  That  defendant  has  prop- 
erty which  may  be  reached  by  the  process  of  the  court ;  That 
the  claim  is  unsecured  by  mortgage,  etc. 

The  relative  importance  of  these  is  a  matter  of  statutory 
regulation,  when  they  are  required  as.conditions  precedent  to 
the  issuing  of  the  writ.  Their  particular  importance  in  a 
cause  is  governed  by  the  facilities  furnished  by  statute  for 
supplying  omissions  by  amendment,  and  also  by  the  fact  that 
they  may  be  sufficiently  set  forth  in  a  verified  declaration  in 
the  same  action,  to  excuse  their  omission  from  the  affidavit.^ 

2  Feasenden  v.  Hill,  6  Mich.  242 ;  Boyd  v.  Buckingham,  10  Humph.  (Tenn.) 
434. 

>  Morgan  v.  Johnson,  15  Tex.  068  ;  Miller  v.  Chandler,  29  La.  An.  88 ;  Wor- 
thington  v.  Gary,  1  Met.  (Ky.)  470. 
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But  it  18  dlflScuIt  to  see  how  they  could  give  vitality  to  the 
writ  prior  to  the  time  they  are  properly  sworn  to,  either  in  the 
affidavit  or  the  declaration.  This  would  be  matter  of  conten- 
tion between  rival  claimants,  one  of  whom  acquired  an  inter- 
est in  or  lien  upon  property  attached  subsequent  to  levy, 
but  prior  to  the  affidavit  by  which  the  writ  and  its  levy  were 
authorized. 

§  65.  The  Nature  of  the  DemaEd.— Where  the  right  to  have 
the  aid  of  this  process  is  restricted  to  causes  of  action  of  a  par- 
ticular class  or  classes,  it  is  necessary  that  the  affidavit  should 
show  that  the  nature  of  the  demand  sued  on  brings  it  within 
the  favored  class.  The  most  common  restriction  is  to  causes 
of  action  rising  upon  contract.^ 

Foreign  attachment  is  a  remedv  for  the  recovery  of  debts 
or  damages  arising  €x«mtr(ictu.  It  does  not  lie  for  a  demand 
founded  in  tort.^ 

The  manner  in  which  the  nature  of  the  demand  is  required 
to  be  set  out  in  the  State  of  New  York,  corresponds  more 
nearly  to  the  particularity  of  statement  required  in  pleading, 
than  in  any  other  State.  The  fact  from  which  the  indebtedness 
arose  must  be  given  in  tolerably  minute  detail.^  Whereas,  it 
would  be  held  sufficient  under  the  statutes  of  most  of  the  oth- 
er States,  to  state  in  general  terms  that  the  action  was  upon  a 
particular  kind  of  contract,  and  in  some,  particularizing,  at 
farthest,  between  contracts  esfy>re9S  and  implied.^  Still  others 
do  not  seem  to  require  even  this  care  to  render  the  allegations 
of  the  affidavit  definite  and  certain,  leaving  the  plaintiff  to  fol- 
low the  language  of  the  statute^  under  the  rulings,  that  seem 
to  imply  that  this  is  sufficient  for  all  purposes.  Where  the 
action  was  alleged   in  the  affidavit  to   be  for  damages  for 

• 

^  Ante,  ^  Id,  note. 

SBoger  v.  Ballard  (Pa.)  l^eg.  Int.,  Angost  3»  1883  ;  Fittsb.  L.  J.  August  22, 
1883. 

*Mantozi  v.  Poole,  67  Barb.  330 ;  Pomeroy  v.  Ricketts,  27  Hun.  242;  Smith  v. 
Davis,  29  Hun.  306 ;  Bichter  o.  Wise,  6  N.  Y.  Sup.  Ct.  70 ;  Worthington  v. 
Gary,  1  Met.  (K7.)470. 

^Hanley  v.  Delmas,  4  Gal.  196 ;  Wilson  v.  Arnold,  &  Mich.  98 ;  Fleming  v. 
Bulge,  6  Ala.  373. 

s  Castor  V.  Paige,  9  Oh.  St.  397  ;  CurtiB  v.  Settle,  7  Mo.  452  ;  Hardy  v.  Trabue, 
4  Bush,  644  ;  Ellison  v.  Tallon,  2  Neb.  4 ;  Starke  v  Marshall,  3  Ala.  44. 
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non-delivery  of  freight,  this  was  held  not  to  be  a  sufficient 
statement  that  the  action  was  one  arising  upon  contract.^  And 
so  in  Tennessee,  that  the  affidavit  must  state  the  naturB  of  the 
indebtedness  more  particularly  than  is  set  forth  in  the  lan- 
guage of  the  statute,  whether  it  be  by  bill  of  exchange  or 
promissory  note,  etcJ  In  an  early  Kentucky  case  the  stan- 
dard laid  down  was  that  the  nature  of  the  demand  must  be  so 
specially  stated  that  a  recovery  thereon  would  bar  a  subse- 
quent action  for  the  same  cause.  ^  At  all  events,  the  indebted- 
ness should  be  positively  and  directly  alleged,  and  not  left  to 
mere  inference.® 

In  Indiana,  where  the  affidavit  set  out  that  the  defendant 
was  justly  indebted  to  plaintiff  in  a  specific  sum,  which  was 
the  balance  due  on  account  of  goods  sold  and  delivered,  that 
the  claim  was  just,  and  that  the  affiant  believed  plaintiff  ought 
to  recover  the  amount  stated,  it  was  held  that  the  nature  of 
plaintiff's  claim  was  sufficiently  set  out.^^ 

In  New  York  it  was  held  that  an  omission  to  state  the  origin 
of  the  cause  of  action  could  not  be  supplied  by  amendment, 
on  the  hearing  of  a  motion  to  discharge  the  attachment.^  And 
in  an  early  Indiana  case  it  was  held  that  the  omission  to  state 
the  origin  of  the  cause  of  action  would  be  cured  by  suffic- 
ient averment  of  the  same  facts  in  the  declaration.^^  But  wheth- 
er the  affidavit  could  be  so  cured,  would  depend  upon  the  dec- 
laration being  verified.  If  the  law  requires  as  an  indispensa- 
ble condition  that  a  certain  statement  must  be  under  oath,  it  is 
quite  reasonable  that  the  court  should,  in  construing  the  stat- 
ute strictly,  accept  a  sworn  statement  which  was  not  made  in 
the  ordinary  course  of  procedure  to  meet  this  particular  re- 
quirement. But  to  accept,  instead  of  the  affidavit,  a  formal 
statement  which  is  not  sworn  to  at  all,  would  be  to  disregard 
the  statute  altogether. 

0  Rouss  V.  Wright,  14  Neb.  457  ;  In  re  HoUingshead,  6  Wend.  fi53w 

f  Wllley  V.  Riordon,  2  Baxter,  227. 
8  Hickman  v.  Gest,  Hardin,  95,  note. 
>  Qiiarles  v.  Robinson,  1  Chandler,  29 ;  2  Ptmiey,  97. 
»      M  Theirman  v,  Vahle,  32  Ind.  400. 
'URichter  v.  Wise,  6  N.  Y.  Sup.  Ct.  7a 
la O'Brien  v.  Daniel,  2  Blackf.  290. 
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§  66.  The  Amoimt  Sued  for. — ^There  are  several  good  reasons, 
aside  from  the  positive  requirement  of  the  statute,  whj  the 
amount  of  the  demand  should  be  stated  with  approximate  cer- 
tainty. It  may  serve  to  determine  the  jurisdiction  of  the  court.  It 
will  always  be  a  guide  to  the  officer  who  serves  the  writ,  and 
may  also  serve  to  notify  the  defendant  or  garnishee  of  the  sum 
necessary  to -release  the  attachment,  or  the  amount  it  will  be 
necessary  to  hold  to  answer  plaintiff's  demand.  In  addition  to 
the  question  of  jurisdiction  over  causes  which,  in  inferior  courts, 
is  limited  by  the  amount,  there  is  another  limitation  which,  in 
some  of  the  States,  applies  to  all  courts,  when  engaged  in  the 
trial  of  attachment  suits.  Attachments  do  not  issue  except 
where  the  amount  in  controversy  equals  or  exceeds  a  specified 
sum.  Such  is  the  statute  of  the  State  of  Arkansas,  or  was  at 
one  time,  and  it  was  quite  liberally  construed  in  favor  of  the 
remedy.  As  where  the  statute  used  the  word  "  exceeds  "  to 
express  the  limitation,  the  court  held  that  en  action  could  be 
brought  under  it,  if  the  amount  involved  in  the  controversy 
equaled  the  sum  specified  in  the  statute.^  Of  course,  it  is 
neither  required  by  the  statute  nor  expected  by  the  courts 
that  the  amount  involved  will  be-stated  with  absolute  accuracy,^ 
or  that  the  plaintiff  is  bound  to  maintain  his  claim  to  every 
dollar.  All  that  is  required  is  that  the  sum  due  shall  be  stat- 
ed as  near  as  practicable.  But  this  should  be  done  in  every 
instance.^  And  whatever  be  the-amount  expressed,  it  must  be 
shown  to  be  over  and  above  all  set-offs,  or  counter- claims,  in 
favor  of  the  defendant.^  But  the  amount  of  the  set-off  is  not 
always  required  to  be  definitely  stated.^ 

In  construing  that  portion  of  tne  affidavit 'which  fixes  the 
amount,  the  courts  have,  under  the  liberal  provisions  of  the 
statute,  allowed  them  a  considerable  degree  of  latitude.  Thus, 
where  the  affidavit  declared  that  a  sum  exceeding  two  thous- 

1  Hughes  v.  Martin,  1  Ark.  386;  Hughes  v.  Stinett,  9  Ark.  21L 

SLathrop  v.  Snyder,  16  Wis.  293. 

*Blakely  v.  Bird,  121a.  601;  Bowen  t;.  Slocnm,  17  Wis.  ISl.  Cross  v,  McMa- 
ken,  17  Mich.  All;  Foster  v.  Hall,  4  Humph.  346;  Worthington  v,  Gary,  1  Met. 
(Ky.)  470;  Espy  v.  Heidenheimer,  58  Tex.  66^. 

^Morrison  V.  Beam,  1  Pinney(Wis.)  244;  Lyon  v,  Blakesley,  13  Hun.  299; 
Ruppertr.  Hang,  87  N.  T.  141;  62  How.  Pr.  364;  "Whitney  ».  BruneUe,  15  Wis. 
61;  Wilson  v.  Arnold,  5  Mich.  98. 

^Holston  Mfg  Go.  v.  Lea,  18  Ga.  647;  Turner  o.  McDanieU  1  McC.  552. 
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and  dollars  was  due,  tlie  court  held  it  sufficient  to  support  an 
attachment  for  that  sum.^  But  in  the  same  court,  the  gross 
amount  being  stated  at  9578.40,  which  was  for  services  ren- 
dered, and  to  be  rendered,  part  of  the  sum  being  due  and  a  part 
to  become  due  ;  it  was  held,  that  as  the  necessary  facts  to  en- 
title plaintifiE  to  attachment  for  that  portion  of  the  debt  not  yet 
due  had  not  been  stated,  the  amount  for  which  he  could  main- 
tain the  action  was  left  too  vague  and  ?  ijefinite.^  So  where  the 
affidavit  stated  the  amount  at  *'  over  aad  above  fifty  dollars,"  it 
was  held  defective  for  uncertainty.®  The  addition  to  a  statement 
of  a  sum  certain,  of  the  words :  ^^  as  near  as  deponent  can  now 
ascertain  the  same,''  was  held  to  render  the  amount  intended 
too  uncertain.®  Where  there  is  an  entire  omission  of  any  al- 
legation as  to  the  amounty  the  writ  would  probably  be  quashed 
in  any  State  where  the  amount  was  required  to  be  stated.^ 
But  the  statement  has  been  accepted  as  sufficiently  defin- 
ite and  certain,  when  n^'^.rde  by  particular  reference  to  the 
petition.^^  So  when  the  affidavit  by  a  general  reference  attests 
the  truth  of  all  the  allegations  of  the  petition,  it  is  held  suffi- 
cient, where  the  petition  contains  tne  necessary  allegations.^ 
This,  however,  does  not  sfp  to  the  question  of  certainty  in 
amount,  but  only  leaves  the  method  of  ascertainment  a  little 
circuitous- and  troublesome.  The  effect  is  somewhat  difEerent 
from  leaving  it  to  be  a^ertained  from  the  pleadings,  without 
making  special  reference  to  the  amount  as  therein  stated, 
which  neems  to  be  permissible  in  some  jurisdictions.^  But 
this  only  transfers  the  allegation  to  another  part  of  the  record, 
as,  in  the  case  cited,  the  pleading  containing  the  amount  was 
a  verified  bill  in  chancery.  We  have  seen  in  the  case  of 
Flower  v,  Griffith,^^  probably,  the  utmost  latitude  that  wiU  be 
allowed  in  the  statement  of  the  amount^  where  this  is  required 

«  Flower  v.  Griffith's  Hein»  12  La.  345. 

7  Friedlander  v.  Myers,  2  La.  An.  920, 

8  Jones  V,  Webster,  1  Pinney  (Wis.)  315b 

9  Lathrop  V.  Snyder,  16  Wis.  293. 

10  Blakely  v.  Bird,  12  la.  601;  KeUy  il  DoaxubOy,  29  la.  70;  MaTWhall  tu  Al- 
ley, 25  Tex.  342. 
u  Morgan  v.  Johnson,  14  Tex.  56S, 
i^Miller  v.  Chandler,  29  La.  An.  88^ 
^  Foster  v.  Hall|  4  Humph.  346« 
M 12  La.  An.  345. 
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to  be  sworn  to  at  all.  On  the  other  hand,  in  the  State  of 
Maryland  the  rule  seems  to  have  been  strictly  enforced,  that 
the  allegations  as  to  the  amoont  due  should  be  set  forth  in  pos- 
itive language.^  And  however  lax  the  provisions  of  the  stat- 
ute may  be  in  this  respect,  it  is  always  safe  to  state  the  amount 
without  qualification,  when  it  is  practicable.  When  the  stat- 
utory requirement  to  state  the  amount  is  followed  by  such 
words  as  *^  as  near  as  may  be,**  it  is  open  to  question  whether 
they  were  intended  to  be  inserted  in  the  affidavit  At  all 
events,  if  they  may  be  so  inserted,  it  does  not  follow  in  any 
case  that  they  must  be.  They  are  merely  permissive,  and  a 
sum  is  always  stated  as  near  ais  may  be,  when  it  is  stated  ex- 
actly. ^^  The  doctrine  is  quite  general,  that  the  attachment  is 
only  good  for  the  amount  claimed  in  the  affidavit.^'  That  is 
certain  whicn  may  be  made  certain  on  the  face  of  a  proceed- 
ing. Hence,  where  the  affidavit  to  obtain  garnishment  set 
out  the  amount  of  the  principal  and  interest  due,  with  interest 
due  since  the  date  of  the  judgment,  and  also  set  out  the  term 
when  the  judgment  was  rendered,  and  the  judgment  itself  was 
a  part  of  the  record  before  the  court,  the  amount  due  was  suf« 
ficiendy  certain.^ 

§  67.    Whether  the  Demand  is  Sae,  or  to  Become  Due. — ^In 

the  majority  of  cases  the  action  is  brought  upon  amounts  claim- 
ed as  overdue.  Where  such  is  the  case,  the  affidavit  should  not 
only  state  that  defendant  is  indebted  to  plaintiff  in  a  sum  cer- 
tain, but  it  should  also  appear  beyond  doubt  that  the  demand 
has  fully  matured — is  presently  due,  over  and  above  all  counter 
claims.^  For  a  failure  in  this  respect,  the  writ  issued  under 
the  affidavit  has  been  declared  absolutely  void.'    Where,  how- 

VMonroe  o.  Ck)cke,  2  Cxanch  G.  0. 46S.  Bee  also  Foster  v.  HaU,  4  Hiunph. 
8I& 

^  Orover  v.  Back,  31  Mich.  519.  In  an  early  Indiana  case  it  was  held  no  ob- 
jection to  the  a£Sdayit  that  it  showed  indebtedness  in  excess  of  the  amonnt 
sued  for.— Henrie  v.  Sweasey,  6  Blackf .  273. 

"FeUows  e.  Dickens,  6.  La.  An.  131.    See  also  TOton  e.  Cofleld*  2  Ck>lo.  382. 

^  Dnnlap  e.  Hooper,  07  Ga.  721. 

^Bnppert  v.  Hang,  87  K.  Y.  141;  62  How.  Pr.  364  ;  Blakely  o.  Bird,  12  la. 
001 ;  Bowen  v.  Slocnm,  17  Wis.  181 ;  Gross  v.  McMaken,  17  Mich.  511 ;  KeUy  v. 
DonneUy,  291a.  70  ;  Thompson  v.  Towson,  1  Har.  &  McH.  604  ;  Victor  v.  Hen* 
Uen  (N.  Y.)  26  Daily  B^.  697. 

s  Matthews  v.  Densmere,  43  Mich.  461. 
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ever,  the  language  of  the  affidavit  was  such  as  to  indicate  a 
future  indebtedness,  yet  showed  from  other  facts  set  forth, 
that  it  was  intended  to  mean  an  indebtedness  then  due,  it  was 
accepted  according  to  its  manifest  intention,  rather  than  the 
perverted  meaning  to  be  gathered  from  the  inadvertent  use  of 
language.^ 

Where  the  action  is  brought  to  secure  a  debt  which  is  yet  to 
become  due,  the  statement  should  be  so  clear  and  unequivocal 
as  to  render  explanation  entirely  unnecessary.  It  should  ap- 
pear from  the  affidavit  when  the  debt  will  become  due,  and 
the  necessary  conditions  to  the  maintenance  of  the  action  upon 
demands  not  yet  due  should  appear,  as  these  conditions  are  gen- 
erally somewhat  differently  expressed  from  those  governing 
actions  upon  mature  demands.^  In  such  cases  it  has  been 
held  that  all  the  facts  and  circumstances  should  be  stated. 
The  affiants  should  not  be  content  to  follow  tlie  words  of  the 
statute.^ 

§  68.  The  Justice  of  the  Demand* — But  a  demand  arising 
on  contract  expressed  in  positive  language  for  a  sum  certain, 
and  which  is  presently  due,  may  not  be  just.  At  least,  it  is 
required  of  the  plaintiff  in  some  of  the  States  that  the  affidavit 
shall  state  that  the  demand  is  a  just  one.  This  like  other  re- 
quirements of  the  statute  cannot  be  disregarded.  The  fact 
must  appear  somewhere  in  the  record,  supported  by  the  oath 
of  some  one  authorized  to  make  the  preliminary  affidavit.  A 
failure  in  this  respect  was  held  sufficient  to  reverse  the  case  on 
appeal.^  But  this  is  not  generally  regarded  as  of  such  impor- 
tance as  to  render  it  necessary  in  every  instance  to  assert  the 
justice  of  the  demand  by  distinct  allegation.  It  may  ap- 
pear by  recital,  or  may  be  gathered  from  other  facts.^  So 
where  the  verified  petition  clearly  sets  forth  the  cause  of  in- 
debtedness against  plaintiff,  and  the  amount  due  is  clearly  ap- 

*  McCartney  v.  Branch  Bank  tttc,  8  Ala.  709 ;  Trowbridge  tk  Sicklac,  42  Wis. 
417. 

^  Friedlander  v.  Myers,  2  La.  An.  920. 

<  Harrison  v.  King,  9  Oh.  8t.  888. 

^  Bailey  v.  Beadles,  7  Bush.  383 ;  Taylor  v.  Smith,  7  B.  Mon.  536 ;  Worthington 
tJ.  Gary,  1  Met.  (Ky.)  470. 

3  Wilkins  v.  TourteUot,  28  Kan.  82(k 
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parent  from  these  allegatioiis,  which  are  inconsistent  with  any 
other  theory  than  that  the  amount  so  claimed  is  justly  due  and 
owing,  the  attachment  ought  not  to  fail  for  the  want  of  an 
averment  in  the  affidayit  or  the  petition  that  the  defendant  is 
jjistly  indebted.* 

§  69.  That  the  Actum  is  not  to  Vex  or  HaiasB  the  Debtor, 
sor  to  Hinder,  Delay,  or  Deflrand  his  Creditors. — ^The  statute 

will  not  always  be  found  so  careful  of  the  interest  of  the 
debtor  as  to  provide  that  phuntiff,  before  becoming  entitled 
to  this  summary  remedy,  shall  swear  that  his  intention  is  not 
merely  to  vex  or  harass  the  defendant.  Where  it  is  so  pro- 
vided, the  purpose  of  the  law  maker  is  manifestly  to  confine 
the  use  of  the  remedy  to  cases  where  the  creditor  is  really 
apprehensive  of  losing  the  amount  of  a  just  claim  against  his 
debtor.^  The  other  provision — that  the  attachment  has  not 
for  its  object  the  hindrance,  delay,  or  defrauding  of  any  of 
defendant's  creditors,  has  quite  a  different  purpose  to  subserve.' 
The  two  conditions  to  the  issue  of  the  attachment  are  not 
always,  nor  even  generaUy,  found  in  the  same  statute,  but  they 
probably  stand  upon  about  the  same  footing  of  importance. 

Where  the  disclaimer  of  intention  to  vex  or  harass  defend* 
ant  is  required,  it  is  held  to  be  a  matter  of  substance,  and  is 
a  condition  precedent  to  the  issuing  of  the  writ.  Consequently, 
where  it  is  omitted,  it  cannot  be  supplied  by  amendment,  so  as 
to  give  vitality  to  the  writ  issued  without  it.*  It  has  also  been 
considered  of  sufficient  importance  to  requfae  the  intention  to 
vex  and  the  intention  to  haroMs  to  be  separately  denied.    These 

'HdnrlBan  v.  Kennedy,  31  Tex.  207;  Ltvengood  v.  Show,  10 Ho.  273;  Ludlow 
r.  Bamsey,  11  Wall  581.  The  allegation  in  the  affidavit  tbat  affiant  bdieveM 
plaintiff  ought  to  recover,  amonnts  to  ahont  the  aame  as  that  he  believes  the 
claim  to  be  jnst.  Where  the  statate  required  the  statement  of  affiant's  belief  in 
plaintiff's  right  to  leooTer,  it  was  held  that  the  employment  of  the  word  thinkt^ 
fn«tA<Mi  of  believes,  rendered  the  affidavit  defective,  as  the  two  words  were  not 
of  equivalent  force.— Bittenhonse  v.  Harman,  7  W.  Va.  380.  So,  where  the  pe- 
tition relied  on  was  vefified  upon  information  and  belief,  and  the  statate  rfr- 
quired  posttiveaU^sations  in  the  affidavit:  BOd,  that  the  avezment  of  the  peti- 
tion would  not  supply  the  deficiency  c€  the  affidavit^-SBdel  v.  JiOibEOckt  39 
Oh.  St.  2M. 

iGodeof  AlaMS2B6L 

s  Code  of  Ov.  Pkoc,  OaL,  {  038L 

<  HaU  9.  Braadaton,  40  Ala,  406. 
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two  phrases  are  not  regarded  as  di£Eerait  phases  of  the  same 
fact,  but  are  used  with  a  meaning  intended  to  be  carried  into 
the  affidavit.  Consequently,  when  the  denial  of  intention  as- 
sumes the  form  of  ^^  vex  and  harass,"  instead  of  '^  vex  or  har- 
ass," it  is  held  insufficient/  The  reason  would  be  much  strong- 
er, and  the  authorities  more  abundant,  in  support  of  the  dis- 
tinction between  hinder,  delay,  and  defraud,  than  between  vex 
and  harass.  One  can  easily  imagine  that  the  same  general  idea 
may  have  dictated  the  employment  of  these  latter  words  in  the 
same  connection.  But  the  idea  of  hindering  is  quite  distinct 
from  that  of  delaying;  and  ^^  defraud  "  still  more  widely  differs 
from  either  than  they  do  from  each  other.  Hence,  this  is  an 
example  of  statutorv  restriction  upon  the  use  of  the  process  of 
attachment,  where  tne  controlling  facts  to  be  disclaimed  in  the 
affidavit  must  all  appear  and  be  disjunctively  stated.  In  other 
words,  to  take  the  Code  of  California  as  a  convenient  model,^ 
that  the  attachment  is  not  sought,  nor  the  action  prosecuted,  to 
hinder,  delay,  or  defraud,  etc. 

The  exact  words  set  out  in  the  statute  need  not  be  used*  If 
the  words  used  are  equivalent  in  meaning,  it  is  Bufficient.^ 

§  70.  That  Defendant  has  Attachable  Property.— Where  it 
is  sought  to  subject  property  to  attachment  for  the  purchase 
money,  under  the  statute  of  the  State  of  Greorgia,  it  is  held 
necessary  that  che  goods  liable  to  seizure  under  the  writ 
ahould  be-described.^  Bat  as  a  general  rule,  the  plaintiff  is 
required  to  make  no  preliminary  affidavit  to  the  fact  that  de- 
fendant has  property  subject  to  attachment.  It  is  difficult  to 
see  how  defendant,  or  in  fact,  any  one  but  plaintiff,  could  be 
injuriously  affected  by  the  issue  of  an  attachment  where  there 
was  nothing  upon  which  to  levy  it.  But  where  it  is  stated  in 
the  affidavit,  except  where  the  attachment  is  for  purchase 
money,  that  defendant  has  property  subject  to  attachment,  it 
is  not  necessary  to  state  what  specific  property.'  Nor  is  it 
neoeaaary  for  him  to  state  that  defendant's  attachable  property, 

*  Mood^r V.  Levy,  58  Tex.682. 
s  Section  538,  Subdivision  3. 

*  Lamkin  v.  Douglas,  27  Hun«  617. 

^  Waxelbaum  v.  Paschal,  G4  Ga.  27QL 
s  Bates  v.  Bobinson,  8.  la.  31& 
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or  any  of  it,  is  within  the  county,  where  it  is  sufficient  for  the 
purposes  of  the  attachment  that  it  is  within  the-State,  the  court 
having  jurisdiction  of  the  cause,  and  defendant  being  a  non* 
resident.^ 

§  71.  That  Plaintiff  holds  no  Valuable  Seeority  by  Hort* 
gage,  Lien,  or  Pledge. — The  Code  of  Civil  Procedure  of  the 
State  of  California^  contains  a  provision  peculiar  to  its  own 
laws,  and  those  of  some  of  the  neighboring  States  and  Terri- 
tories,^ that  the  clerk  of  the  court  must  issue  the  writ  of  at- 
tachment, on  receiving  an  affidavit  by  or  on  behalf  of  plain- 
tiff, showing,  ^'  That  the  defendant  is  indebted  to  the  plaintiff 
*  *  *  upon  a  contract,  express  or  implied,  ♦  ♦  ♦  and  that  such 
contract  was  made  or  is  payable  in  this  State,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage- 
or  lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
sonal property,  or  if  originally  so  secured,  that  such  security- 
has,  without  any  act  of  the  plaintiff,  or  the  person  to  whouL 
the  security  is  given,  become  valueless."  The  peculiar  restric- 
tions contained  in  the  foregoing  are  intended  to  apply  only 
where  the  action  is  against  a  resident  of  the  State,  as  other- 
and  more  liberal  provision  is  made,  as  is  customary  in  most  oi 
the  States,  for  non-residents. 

In  a  preceding  chapter  we  had  occasion  to  examine  the 
question  as  to  whether  a  ven(\or's  lien  was  such  a  security  as. 
would  deprive  plaintiff  of  the  right  to  attach  for  the  unpaid 
purchase  money.^  We  found  that  it  was  held  by  the  Supreme 
Court  of  California,  that  the  lien  of  a  vendor  of  real  estate, 
although  the  property  was  situated  in  another  State,  was  in- 
cluded in  the  liens  contemplated  by  the  statute,  and  that  the 
holder  of  such  lien  could  not  maintain  attachment  for  the  un- 
paid purchase  money .^  Nevertheless,  it  was  decided  in  a  later 
case,  that  where  no  lien  was  reserved  in  the  deed,  and  the  ven- 

s  Anderson  v.  Johnson,  32  Gratt.  BSS, 

«  Hill  V.  GriKsby,  32  Cat  55. 

1  Section  53S. 

*The  same  provision,  in  substance,  has  been  adopted  in  the  States  of  Ore- 
gon and  Nevada,  and  the  Territories  of  Arizona,  Idaho,  Montana,  Utahi  and 
Washington. 

>  AiUe,  $  19. 

L  ATTJkCS.— 10. 
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dee  had  conveyed  the  property  to  a  second  vendee,  by  deed, 
absolute  on  its  face,  the  original  vendor's  lien  had  become  so 
clouded  that  he  was  not  compeUed  to  rely  upon  it  as  security 
for  the  debt.  Before  he  could  enforce  the  lien,  he  would  be 
forced  into  a  legal  contention  with  the  second  vendee,  to  de- 
termine whether  the  latter  was  an  innocent  purchaser  or  not. 
Hence  it  was  held  that  the  vendor's  lien  in  this  case  would 
not  prevent  an  attachment  for  the  unpaid  purchase  money .^ 
This  only  concerns  the  affidavit,  in  so  far  as  the  existence  of 
any  such  lien,  or  supposed  lien,  might  affect  the  making  of  it. 

But  this  statute  has  also  been  construed  by  the  same  court, 
in  reference  to  the  manner  in  which  the  existence  of  any  such 
liens  should  be  negatived  in  the  affidavit.  Where  it  was 
stated  as  follows  :  ^*  That  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage  or  lien  on  real  or  personal 
property,  or  any  pledge  upon  personal  property ;  or,  if  origi- 
nally so  secured,  that  such  security  has,  without  any  act  of 
the  plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  valueless"  —  the  affidavit  was  held  insufficient  for 
uncertainty,  though  it  copied  the  language  of  the  statute, 
word  for  word.^  Says  Myrick,  J.  in  delivering  the  opinion :  7 
*^It  would  be  proper  to  follow  the  language  of  the  statute 
in  saying  that  payment  had  not  been  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge  upon 
personal  property,  because  it  includes  two  or  more  phases  of 
the  same  fact,  attended  with  the  same  results,  namely,  that 
no  security  had  ever  been  given ;  but  to  use  the  above  lan- 
guage, and  then  say — "or  if  originally  so  secured,  such  secur- 
ity has  become  valueless,"  Is  not  to  state  either  with  certainty. 
It  does  not  say  that  no  security  was  ever  given,  neither  does 
it  say  that  security  was  given,  but  that  the  same  has  become 
valueless." 

This  furnishes  a  striking  example  of  the  uncertainty  of  state- 
ment where  several  distinct  facts,  equally  important,  are  con- 
nected by  the  disjunctive,  to  which  allusion  is  made  elsewhere 
in  this  chapter.^ 

<  Porter  v.  Brookg,  35  CaL  190. 
•  Wilke  i;.Ck)hen,M  Cal.  212. 
f  P.  214. 
>  Supra,  §  66. 
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§  72.    Waiver  of  Defects,  and  Amendment  of  Affidavit.— Tlie 

general  rule  of  practice,  that  by  appearance  and  going  to  trial 
on  the  merits  a  defendant  waives  all  objections  to  the  manner 
in  which  original  process  was  served,^  stands  upon  quite  a  dif- 
ferent footing  from  the  doctrine  that  irregularities  in  the  pre- 
liminary affidavit  are  waived  by  such  general  appearance. 
The  service  of  summons  having  for  its  object  jurisdiction  of  the 
person,  our  commonest  notions  of  the  righteous  and  fair  ad- 
ministration of  justice  are  not  shocked  when  it  is  said  that  jur- 
isdiction is  complete,  in  the  absence  of  service,  when  the  de- 
fendant voluntarily  submits  himself  and  his  cause  to  the  arbit- 
rament of  the  court.  But  when  the  subject  of  objection  is  a 
failure  to  comply  with  an  indispensable  condition  to  the  issue 
of  summary  process  against  defendant's  property,  the  reason 
for  holding  such  objection  waived  by  personal  appearance  in 
the  action  must  be  found  in  the  peculiar  working  of  the  statute 
governing  the  summary  proceeding.  There  are  two  matters  of 
distinct  character  in  controversy.  One  is,  whether  defendant 
is  indebted  to  plaintiff,  and  if  so,  to  what  amount.  The  other, 
whether  the  circumstances  are  such  as  to  warrant  plaintiff  in 
suing  out  an  attachment  and  seizing  defendant's  property  be- 
fore the  question  of  indebtedness  is  adjudicated.  Suppose  the 
levy  has  been  made  upon  real  estate,  when  there  was  no  affi- 
davit as  required  by  the  statute,  and  as  a  consequence  of  the 
omission  the  pretended  attachment  does  not  become  a  lien. 
Then  suppose  the  defendant  conveys  the  property  to  a  third 
person,  and  within  the  time  prescribed  appears  to  the  action, 
which  results  in  a  judgment  against  him.  It  would  be  difficult 
to  see  how  such  appearance  could  be  made  to  operate  retro- 
actively to  supply  the  original  omission,  and  create  a  lien  upon 
the  real  estate  ab  initio.^  Nor  could  it  have  this  effect  if  the 
title  to  the  property  still  remained  in  defendant,  except  where 
some  express  provision  of  the  statute  gives  the  appearance 
this  operation.^  Some  such  provision  as  the  following  may 
drive  defendant  to  raise  objections  of  this  sort  by  special  plea 
or  motion :  *'  Attachments  issued  without  affidavit  and  bond,  as 

1  Wasson  v.  Gone,  S6  BL  46, 

«  Bray  r.  McCIury,  65  Mo.  128. 

s  See  Sconey  o.  McNeill,  Harpeir  (S.  G.)  156 ;  18  Am.  Deo.  666. 
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herein  prescribed,  may  be  abated  on  plea  of  the  defendant, 
filed  within  the  first  three  days  of  the  return  term."*  But 
such  a  construction  of  this  statute  would  not  be  universally  ac- 
cepted, as  its  permissive  language,  when  construed  restrictively, 
could  only  be  held  to  limit  the  time,  within  which  objections 
might  be  raised  in  the  manner  mentioned.  It  is  also  held 
under  the  provisions  of  the  Alabama  Code,  that  an  appeal  from 
the  justice  of  the  peace  to  the  circuit  court  waives  irregular- 
ities.^ Elsewhere  the  giving  of  a  bond  to  discharge  the  attach- 
ment washeld'to  operate  as  such  waiver.^ 

So  it  is  held  that  a  general  appearance  and  pleading  to  the 
action  is  a  waiver  of  technical  defects  and  omissions  in  the  affi- 
davit.^ 

Amendment  of  defective  affidavit  is  permitted  in  some  m- 
atances^^ 

But  the  right  to  amend  must  be  conferred  by  statute,  other- 
wise the  attachment  will  stand  or  fall  upon  the  original  sworn 
statement.^  And  notwithstanding  that  the  absence  of  neces- 
sary allegations  may  be  supplied  by  the  verified  pleading,  pre- 
viously or  simultaneously  filed,^^  the  amendment  of  a  petition, 
where  the  amendment  took  effect  by  relation,  was  held  not  to 
cure  defects  in  the  affidavit.^^  And  in  North  Carolina,  where 
amendments  in  matters  of  form  are  permitted,  the  affidavit  is 
held  not  to  be  amendable  in  matters  of  substance.^  It  is  sim- 
ilarly held  in  Alabama,  where  the  statute  unquestionably  pro- 

«  Code  of  Ala.,  §  2561;  Hall  v.  Brazleton,  40  Ala.  406;  S.  G.  46  Ala.  359;  Kirk- 
man  V.  Patton,  19  Ala.  32;  Jones  v.  Pope,  6  Ala.  154;  Wafer  v.  Pope,  lb.; 
Lowrey  v,  Stowe,  7  Port.  433.  See,  also,  West  Tenn.  etc.  Association  v.  Mad- 
ison, 9  Lea,  407;  Waggoner  v,  St.  John,  10  Heisk.  603;  McDonald  v.  Fist,  60  Hoi. 
172. 

^  Paulhans  v.  Leber,  64  Ala.  91;  Perry  v.  Hunt,  64  Ala.  286. 

0  Haggart  v.  Morgan^  6  N.  Y.  422;  55  Am.  Dec.  350;  Sed  contrctj  Glaflin  v, 
Baere,  67  How.  Pr.  78. 

7  Gannon  v.  Barringer,  2  Dot.  &  Batt  602;  (citing)  Powell  o.  Hampton,  Conf. 
Bep.86. 

8  Grayes  v.  Cole,  1  G.Greene  (la.)  406;  Bunn  v,  Pritobard,  6  Ia<  66;  Drew  v. 
Dequindre,  2  Dong.  (Mich.)  93  ;  Flake  v.  Day,  22  Ala.  132 ;  Sims  v.  Jacobson, 
61  Ala.  186. 

0  Brown  v,  McClnsky,  26  Ga.  677;  Cohen  v.  Manco,  28  Ga.  27;  Marx  v.  Abrar 
hamson,  53  Tex.  264  ;  Bennett  v,  Zabriskie,  2  N.  Mez.  7. 
10  Ante,  §  6i> ;  Morgan  v.  Johnson,  16  Tez.  568. 
u  Marx  V.  Abrahamson,  53  Tex.  264. 
u  Palmer  v.  Bosher,  71 K.  C.  291. 
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Tides  for  amendments.^  Nevertheless,  it  Is  held  in  the  latter 
State  that  an  amendment  may  be  made  to  show  that  the 
affiant  was  the  agent  of  plaintiff,^^  though  it  could  not  be 
amended  to  supply  the  denial  of  an  intention  to  vex  or  harass 
the  defendant.^  Another  instance  where  it  was  held  to  be 
curable  by  amendment,  in  that  State,  was  where  it  stated  that 
"  defendant  is  or  tmll  be  indebted,"  etc.,  and  plaintiff  was  per- 
mitted to  strike  out  "  will  be."^^  From  these  cases  and  others 
it  would  seem  that  the  Supreme  Court  of  Alabama  has  at 
times  regarded  the  character  in  which  affiant  undertakes  to 
make  the  preliminary  affidavit,  and  the  present  indebtedness  of 
defendant,  as  matters  of  form  ;  and  the  denial  of  any  intention 
to  vex  or  harass  defendant,  as  when  the  action  was  by  a 
landlord  against  a  tenant,  the  allegation  that  the  tenant  quit 
the  premises  without  the  landlord's  consent,^^  as  matters  of  sub- 
stancev^* 

In  the  State  of  Arkansas,  the  statute  seems  to  have  pro- 
vided quite  liberally  for  the  amendment  of  the  affidavit.^  There 
it  may  be  amended  after  appeal  from  a  justice's  court,  where 
no  new  grounds  are  inserted  by  the  amendment;  and  even 
where  new  grounds  are  alleged,  provided  they  were  in  exist- 
ence when  the  original  affidavit  was  made.^ 

The  conclusion  drawn  from  the  right  to  amend  supplied  by 
the  statute  in  Dlinois  is,  that  attachments  otherwise  void  for 
irregularity-^re  rendered  voidable  only.^  It  is  assumed  that 
any  defect  which  is  amendable  cannot,  for  the  want  of  amend- 
ment, render  the  proceeding  absolutely  void.^*  This,  however, 
is  a  questionable  dogma.  Thus,  in  Greenvault  v.  Farmers'  & 
Mechanics'  Bank/^  notwithstanding  the  statute  providing  for 

u  Shield  v.  Dothard,  59  Ala.  596  ;  Hall  v.  Brazleton,  40  Aia.  406^ 

i«  Paalhans  r.  liber,  54  Ala.  91 ;  Perry  v.  Hunt,  LL  285. 

UHallo.  Brazleton,40Ala.404;  46Aia.36a 

u  Tommey  v.  Gamble,  66  Ala.  469. 

17  Shield  V.  Dothard,  59  Ala.  595. 

u  See  Flake  o.  Day,  22  Ala.  132. 

Id  Nolan  V,  Boyston,  96  Ark.  561 ;  Bofifen  o.  Cooper,  33  Azk.  406. 

»  SherriU  v.  Bench,  37  Ark.  56a 

^  Moore  v.  Mauck,  79  HL  391;  Krose  v.  TVilaon,  Id.  233. 

^  Yet  it  is  held  here  that  an  amendment  by  which  a  suit  against  a  corpora- 
tion is  brought  against  the  iudividaal  members,  cannot  hold  the  attachment 
proceedings  against  the  new  parties.— Inman  v.  AUport,  65  UL  540. 

»2Dong.  (Mich.)  498. 
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the  amendment  of  defective  affidavits,  it  was  held  that  the 
judgment  in  an  attachment,  wliere  the  affidavit  was  not  sworn 
to  before  a  dulj  authorized  officer,  was  a  nullity.  And  it  was 
80  held  in  full  view  of  the  statute  authorizing  amendments,  ad- 
mitting that  it  would  apply  to  such  defects  as  this.  In  order 
to  save  the  judgment,  it  was  held  that  the  amendment  should 
be  made  while  the  suit  was  pending.^ 

In  viewof  the  holding  in  Sherrill  v.  Bench,^^  that  an  amendment 
might  be  made  adding  grounds  which  existed  when  the  original 
affidavit  was  made ;  and  the  case  of  Robinson  v.  Burton,^  where 
it  is  held  that  the  amendment  should  relate  back  to  the  institu- 
tion of  the  suit,  and  describe  the  facts  as  they  then  existed,  it 
may  be  inferred  that  amendments  allowed  by  the  statutes  of 
those  States  would  operate  retrospectively.  But  such  an  ef- 
fect could  not  be  given  to  amendments,  in  the  absence  of  stat- 
utory provisions  specially  favoring  it.  Ordinarily  the  amend- 
ment will  only  validate  subsequent  proceedings.  It  is  not  only 
the  prior  existence  of  the  facts  which  entitles  plaintiff  to  the 
writ.  These  facts  should  apx>ear  bv  the  affidavit,  or  such  tes- 
timony of  witnesses  as  the  law  requires.  The  writ  and  its  levy 
must  depend  for  their  binding  force  upon  the  authority  con- 
ferred upon  the  officer  to  issue  it,  and  he  only  has  such  author- 
ity by  virtue  of  the  sufficiency  of  the  affidavit. ^^ 

Jurisdiction  to  perform  past  acts  cannot  be  conferred  by 
amendment.^  So  it  was  held  that  an  amended  affidavit,  alleg- 
ing the  non-residence  of  defendant,  would  not  sustain  a  writ 
previously  issued.^  And  where  it  was  admitted  that  the  amend- 
ment of  defective  affidavits  might  relate  back,  as  between  the 
debtors  and  creditors,  or  between  two  or  more  attaching  cred- 
itors whose  proceedings  were  instituted  upon  affidavits  similarly 
defective;  yet  that  those  amended  would  lose  their  priority 
over  attachments  issued  upon  sufficient  affidavits  prior  to  the 

3^  The  reasoDing  of  this  case,  though  not  of  as  recent  date  as  those  to  which 
it  is  opposed  in  principle,  is  more  satisfactory  to  the  writer  than  the  mere  as- 
sumption that  that  which  is  capable  of  amendment  cannot  be  void. 

2537  Ark.  560. 

*J5Kan8.  293. 

^  Pope  V,  Hibernia  Ins.  Co.,  24  Oh.  St.  481. 

»  Clark  V.  Roberts,  1  III.  285;  Flood  v.  Randall,  72  Me,  439. 

*>  Crouch  V.  Crouch,  9  la.  269;  Sed  contra,  Drew  v,  Deqoindre,  2  Doiig. 
(Mich.)  93. 
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amendment,  though  subsequent  to  the  issue  of  those  supported 
by  the  affidavits  which  were  amended.^^ 

New  affidavits  or  amendments  cannot  be  introduced  without 
leave  of  court  obtained  after  notice,  when  a  motion  is  pend- 
ing to  discharge  the  attachment  for  defects  in  the  affidavit.^ 
But  even  an  amendment  by  adding  a  new  ground  of  attach- 
ment is  unobjectionable,  when  it  does  not  prejudice  defendant.^ 

Omission  of  the  venue  in  the  affidavit  may  be  cured  by  amend- 
ment, and  it  must  be  taken  advantage  of  before  final  judgment.^ 
So  in  mere  matters  of  form,  it  is  held  that  the  affidavit  may  be 
amended.^  It  has  been  held  that  an  eimendment  nunc  pro  tunc 
of  the  affidavit  could  not  be  made.^ 

The  amendment  of  the  original  affidavit  in  attachment, 
without  objection  thereto  by  the  principal  defendant  who  ap- 
pears, is  not  a  matter  to  which  a  garnbhee  can  make  objec- 
tion.37 

§  73.    The  Effect  upon  the  Action,  of  Insufficient  Affidavit — 

The  consequences  of  a  defect  in  the  affidavit  must  necessarily 
depend  in  a  great  measure  upon  the  nature  of  the  defect,  and 
altogether  upon  the  controlling  statute.  That  is,  the  statute 
may  be  so  worded  as  to  admit  of  errors  or  omissions  in  the  af- 
fidavit, which  would  otherwise  be  regarded  as  serious,  being 
passed  over  as  trivial.  The  errors  themselves  may  be  in  real- 
ity so  trivial  as  not  to  affect  the  affidavit  substantially,  even 
where  there  is  nothing  in  the  statute  to  modify  the  provision 
making  the  affidavit  indispensable. 

Formal  defects,  such  as  the  omission  of  the  jurat  as  an  evi- 
dence of  the  fact  that  the  affidavit  was  subscribed  and  sworn 
to,^  an  error  in  the  date  of  the  instrument,  a  misnomer  of  on^ 

n  BeU  V.  Hall,  2  Davall,  288;  Whitney  v.  Brunette,  15  Wis.  61. 

tt  Garner  v.  White,  23  Oh.  St.  192. 

»Fitzpatrick  v.  Flanagan,  106  U.  S.  64a 

M  Rudolf  V,  McDonald,  6  Keh.  163. 

»  Shaffer  v.  Sondwall,  33  la.  579;  StmthexB  v.  McDowell.  5  Neh.  491;  Stout  o, 
Folger,  34  la.  71. 

»Zerega  v.  Benoist,  7  Robertson  (K.  Y.),  199;  83  How.  Pr.  129. 

*7  Baltimore  etc.  B.  Go.  v.  Taylor,  81  Ind.  24. 

I  McCartney  v.  Branch  Bank,  etc.,  3  Ala.  709;  Farmers'  Bank,  etc.,  v.  Get- 
tinger,  4  W.  Ya.  305;  Sruse  v.  Wilson,  79  III.  233;  White  v.  Casey,  26  Te^ 
562L 
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• 

of  the  parties  in  entitling  the  affidaTit,^  an  omission  to  mark  the 
paper  "  filed,"^  verbal  inaccuracies  of  the  statement,  which  re- 
quire reference  to  the  context  to  determine  its  true  meaning,^ 
and  other  such  blemishes,  may  be  regarded  as  trifling  defects, 
which  may  be  corrected  at  any  stage  of  the  proceedings,  with- 
out seriously  affecting  the  rights  of  the  parties,  or  may  be  dis- 
regarded.^ Other  defects,  as  we  have  seen  by  the  next  pre- 
ceding section,  may  be  remedied  by  amendment. 

But  when  there  is  an  entire  omission  of  an  affidavit,  where 
ono  is  required,  nothing  short  of  a  saving  provision  in  the  stat- 
ute will  prevent  its  rendering  all  subsequent  proceedings  void. 
Although  there  can  be  an  affidavit  filed  in  the  cause,  yet  if  it 
be  seriously  defective,  in  that  it  omits  any  of  the  essential  facts 
required  to  be  sworn  to,  the  attachment  will  be  set  aside,  un- 
less saved  by  the  statute.^  It  is,  perhaps,  owing  more  to  the 
radical  difference  in  the  statutes  under  which  the  rulings  are 
made,  than  to  any  contrariety  of  views  entertained  by  the  dif- 
ferent courts  upon  the  proper  construction  o£  similar  statutes, 
that  there  is  such  a  want  of  harmony  between  them,  in  respect 
to  whether  the  affidavit  is  essential  to  jurisdiction.  In  most 
of  the  cases  where  the  question  is  decided,  the  matter  at  issue 
is  as  to  the  effect  upon  the  jurisdiction  of  the  court  of  an  in- 
sufficient affidavit.  But  there  can  be  but  little  difference  in 
principle  between  an  affidavit  which  omits  the  facts  required  to 
be  sworn  to,  and  a  paper  which  is  not  sworn  to,  and  hence  is 
not  an  affidavit  at  all.  An  unsworn  statement  of  essential 
facts  would  be  as  near  an  approximation  to  what  the  law  re- 
quires, as  would  be  a  sworn  statement  with  the  essential  facets 
omitted.  The  difference  of  view  expressed,  however,  is  not 
all  owing  to  a  difference  in  the  statutes  construed.  Thus,  in 
Bailey  v.  Beadle^  it  is  said  that  the  jurisdiction  of  the  court 
does  not  depend  at  all  upon  the  affidavit,  but  upon  service 
of  summons,  actual  or  constructive ;  while  in  Kruse  v.  Wil- 

s  Buthe  V.  Green  Bay  etc.  B.  Co.,  37  Wis.  344. 

s  Hughes  V,  StinneU,  9  Ark.  211;  Bmsh  v.  Wielansky,  36  How.  Fr.  2531 
4  McCartney  v.  Branch  Bank,  etc.,  3  Ala.  700. 

s  Fitzpatrick  v.  Flanagan,  106  U.  S.  648;  State  v.  Moran,  43  N.  J.  L.  49. 
A  Bowen  t;.  Sloconi,  17  Wis.  181;  Black  v.  Scanlon,  48  Ga.  12;  Alexander  il 
Haden,  2  Mo.  187. 
7  7  Bush.  383. 
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son^it  is  declared  that  the  affidavit  confers  jurisdiction,  and  that 
constructive  service  has  nothing  whatever  to  do  with  it.  There 
are  other  cases  which  hold  that  the  sufficiency  of  the  affidavit 
is  not  a  jurisdictional  question.^  And  still  others  that  maintain 
that  it  is.^^  In  the  case  of  Hallej  t?.  Jackson^^  it  is  laid  down 
that  the  affidavit  and  the  writ  lie  at  the  very  foundation  of  the 
proceeding,  and  if  defective  the  whole  proceeding  must  fail.^^ 
And  in  Michigan,  for  the  reason  that  garnishment  is  a  harsh 
and  peculiar  remedy,  and  one  which  should  not  be  resorted  to 
except  in  special  cases,  it  is  held  that  when  the  affidavit  upon 
which  the  writ  is  taken  out  is  defective,  no  presumption  can 
arise  in  its  favor.  ^ 

Where  it  is  essential  to  the  jurisdiction,  there  is  little  difficul- 
ty in  reaching  the  conclusion  that  the  judgment  for  plaintiff, 
in  the  absence  of  the  affidavit,  would  be  absolutely  void.  Such 
is  the  conclusion  reached  by  the  cases  cited,  which  hold  it  to 
be  a  jurisdictional  question.^^  The  defendant  may  dispose  of 
the  attachment  while  the  suit  is  in  progress,  by  a  motion  to 
dissolve,  or  to  quash  the  writ.^^  And  it  would  not  avail  the 
plaintiff  to  tender  a  sufficient  affidavit,  pending  the  motion,^^  or 
to  file  a  new  and  sufficient  affidavit  thereafter.^^  Advantage 
may  be  taken  of  an  affidavit  which  is  so  defective  as  not  to 
confer  jurisdiction,  on  writ  of  error  or  appeal,  or  at  any  pri- 
or stage  of  the  proceeding.*®  And  where  judgment  was  ren- 
dered on  grounds  of  attachment  not  set  out  in  the  affidavit,  it 
was  held  void.^ 


8  79  m.  233. 

9  Carr  v.  Van  Hosen,  26  Hun.  (K.  Y.)  316;  Moore  v.  Mauck,  79  lU.  391. 

w  Clark  V,  Smith,  1  111.  285;  Cadwell  v.  Colgate,  7  Barb.  263;  Bray  v.  McClury, 
65  Mo.  128;  Hargadine  v.  Van  Horn,  72  Mo.  370;  Murray  v.  Hankin,  65  How. 
Fr.  511 ;  Zerega  v,  Benoist,  7  Robertson  (N.  Y.)  199;  33  How.  Pr.  129. 

u  48  Md.  254. 

^  See,  also,  Stewart  v,  Mitchell,  10  Heiisk.  438. 

u  Welmiester  v.  Manville,  44  Mich.  408. 

^*  Maples  v.  Tnnis,  11  Humph.  108;  53  Am.  Dec.  779;  Endel  v.  Leibrock,  33  Oh* 
St  254. 

^  Owens  r.  Johns,  59  Mo.  89  ;  McBeynoIds  v.  Keal,  8  Humph.  12. 

"  McBeynoIds  v.  Neal,  8  Humph.  12. 

^  Owens  V.  Johns,  59  Mo.  89. 

^Coward  v.  Dillinger,  56  Md.  59;  Bruce  v.  Cook,  6 Gill  &  J.  (Md.)  345;  Clark 
V,  Boberts,  1  111.  285;  Bumbough  v.  White,  11  Heisk.  260. 

^  Murry  v.  Conner,  4  Bax.  (Tenn.)  220;  Brown  v.  Brown,  1  Sneed  (Tenn.)  431. 
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§  95.  Evidence  of  disposal,  etc.,  of  effects. 

§  96.  The  intent  to  hinder,  delay,  or  defraud, 

%  97.  Evidence  of  fraudulent  intent. 
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§  74.    The  Grounds  of  Attachmeiit  set  forth  in  the  AiBdavit 

— The  consideration  given  to  the  affidavit  in  the  next  preceding 
chapter  had  reference  to  its  formal  sufficiency,  as  well  as  some 
of  the  substantial  allegations  necessary  to  authorize  the  issue 
of  the  writ.  But  that  portion  of  the  contents  of  the  affidavit 
herein  treated  of,  is  the  immediate  cause  of  the  resort  to  this 
mode  of  procedure  in  many  of  the  States.     It  embraces  a  num- 
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ber  of  particular  facts  and  circumstances,  which  are  in  their 
nature  calculated  to  render  plaintiffs  claim  insecure.  Thej 
are  supposed  to  have  a  tendency  to  deprive  him  of  hi8< remedy 
by  ordinary  procedure,  and  hence  the  statute  supplies  the  ex- 
traordinary mode  of  securing  bis  debt. 

These  facts  and  circumstances  differ  from  those  mentioned 
in  the  preceding  chapter  as  matters  of  substance  in  one  impor- 
tant particular.  They  are  not  all  essential.  They  are  pre- 
scribed in  the  alternative.  One  or  more,  or  all  of  them,  may 
be  stated  as  the  reason  why  plaintiff  asks  the  summary  pro- 
cess in  aid  of  his  suit ;  and  proof  of  the  existence  of  any  one 
will  show  that  plaintiff's  attachment  was  rightful.  But  though 
each  and  every  one  of  these  statutory  grounds  may  be  shown 
to  exist  at  the  time  the  writ  was  issued,  the  validity  of  the  at- 
tachment will  still  depend  upon  the  sufficiency  of  the  affidavit, 
and  its  truthfulness  in  other  substantial  particulars  already  dis- 
cussed. 

The  statutes  of  the  different  States  are  far  from  uniform  in 
their  requirements  in  this  respect.  Some  of  them  provide  for 
no  affidavit.  Others  require  merely  a  statement  under  oath  of 
the  facts  already  considered,  aside  from  these  alternative  grounds 
or  immediate  causes  of  attachment.  But  most  of  them  author- 
ize the  issue  of  the  writ  only  upon  condition  that  one  or  more 
of  these  grounds  are  given  in  the  affidavit  as  cause  for  attach- 
ment. And  in  order  to  sustain  the  attachment  through  all 
the  various  stages  of  procedure  to  judgment,  at  least  one  of 
such  grounds  must  be  proved  to  have  existed  at  the  time  of  is- 
suing the  writ  or  making  the  affidavit.^ 

For  the  most  part,  these  grounds  of  attachment  are  derelic- 
tions of  duty,  either  present  or  contemplated,  on  the  part  of  the 
defendant.  They  embrace  almost  all  the  devices  by  which  a 
debtor  may  seek  to  avoid  payment — ^by  concealment  of  his  ef- 
fects ;  by  transporting  them  beyond  the  reach  of  process ;  by 
converting  them  into  cash ;  by  fraudulent  conveyances  to  those 
who  secretly  hold  the  title  in  trust  for  the  grantor ;  as  well  as 
by  putting  it  out  of  the  power  of  plaintiff  to  obtain  judgment 
in  the  ordinary  course  of  judicial  proceedings.  ^  To  this  end 
the  debtor  may  elude  original  process  by  personal  concealment ; 

1  JBx  parte  Chlpman,  1  Wend.  Stf. 
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by  abscondingy  or  by  removing  secretly  beyond  the  jurisdic- 
tion of  the-court.  The  statutes  will  be  found  to  contain  the  most 
comprehensive  provisions  against  the  circumvention  of  the 
plaintift",  not  only  by  subjecting  the  debtor's  property  to  seiz- 
ure for  the  commission  of  these  acts,  but  by  arming  plaintiff 
with  the  power  to  proceed  summarily  before  the  fraudulent  in- 
tent has  ripened  into  an  accomplished  fact.  This  power  to 
thwart  the  intended  evasion  is  one  of  the  most  important  fea- 
tures of  the  attachment  law,  where  these  conditions  to  the  em- 
ployment of  the  remedy  are  interposed.  It  is  also  one  of  its 
most  difficult  features,  for  the  reason  that  the  intentions  of  the 
debtor  can,  as  a  rule,  only  be  conjectured  by  the  creditor. 
And  for  the  reason  that  a  creditor,  who  is  unduly  eager  and 
exacting,  may  surmise  evil  on  very  slender  evidence  of  impend- 
ing mischief,  it  is  a  feature  very  likely  to  be  abused — a  rem- 
edy frequently  resorted  to  without  gaining  any  advantage. 

In  the  preceding  chapter,  the  matters  alleged  in  the  affidavit 
were  considered  mainly  in  respect  to  their  sufficiency  as  allega- 
tions to  authorize  the  issue  of  the  writ.  In  the  present  chap- 
ter, the  line  of  inquiry  will  be  extended  further.  The  derelic- 
tions of  the  debtor  relied  upon  as  cause  for  attachment  will  be 
considered,  in  respect  to  their  sufficiency  as  facts  to  support 
these  allegations.^ 

3  In  general,  tlie  grounds  of  attachment  are  set  out  in  the  affldavitj  and  are 
not  required  to  be  alleged  in  the  initial  pleading.— Harrison  v.  King,  9  Ohio 
St.  388.  Insolvency  has  been  held  to  be  no  ground  for  attachment.— Dun  v. 
Jackson,  69  Ala.  203;  Ellison  v.  Bernstein,  60  How.  Pr.  145.  So  has  a  threat 
to  make  a  preferable  assignment. — Evans  v.  Warner,  21  Hun.  574. 

The  following  is  an  epitome  of  the  statutory  provisions  as  to  the  affidavit, 
arranged  by  States  and  Territories  in  alphabetical  order: 

Alabama.— The  affidavit  may  be  made  by  the  plaintiff  or  his  agent,  and 
must  be  to  the  effect  that  the  debtor  absconds  or  secretes  himself,  or  resides 
out  of  the  State,  so  that  ordinary  process  of  law  cannot  be  served  upon  him; 
or  that  he  is  about  to  remove  his  property  out  of  the  State,  wliereby  plaintiff 
may  lose  the  amount  of  his  debt,  or  be  forced  to  sue  for  it  in  another  State;  or 
that  defendant  has  already  disposed  of,  or  is  about  fraudulently  to  dispose  of, 
his  property;  or  that  defendant  has  property,  money  or  effects  liable  for  his 
debts,  which  he  fraudulently  withholds.  The  affidavit  must  also  state  the 
amount  due,  smd  that  the  attachment  is  not  sued  out  for  the  purpose  of  vexing 
or  harassing  the  debtor. — Bev.  Code,  §  2927,  et  seq. 

Arizona. — The  affidavit  must  show  that  the  action  is  brought  upon  a  contract 
for  the  direct  payment  of  money.  And  where  the  contract  was  made  or  is 
payable  in  the  territory,  that  the  debt  is  not  secured  by  mortgage,  lien  or  pledge, 
or  if  so  secured,  the  security  has  been  rendered  worthless  by  defendant:  and 
in  case  the  action  is  against  a  non-resident,  the  fact  of  non-residence,  and  that 
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the  action  is  bitnxght  ni>oD  contract .  It  nnist  also  state  that  the  sum  for  which 
the  attachment  is  asked  is  a  bona  Jide  debt,  dae  and  owing  from  defendant  to 
plaintiff.;  and  that  the  attachment  is  not  sought,  nor  th&  action  prosecuted,  to 
hinder,  delay  or  defraud  any  creditor  of  defendant. — §§  120, 121,  Compiled 
Laws  1S77,  Ch.  48.  page  428. 

Abkaxsas. — The  affidavit  must  show  that  it  is  a  dyil  action  for  the  recovery 
of  money;  that  the  action  is  against  one  or  seyeral  defendants,  some  one  of 
whom  is  a  foreign  corporation  or  non-resident  of  the  State,  or  who  has  been  ab- 
sent from  the  State  for  four  months,  or  who  has  departed  the  State  with  intent 
to  defraud  his  creditors,  or  has  left  the  county  of  his  residence  in  order  to 
avoid  the  service  of  summons,  or  so  conceals  himself  that  a  summons  cannot 
be  served  upon  him,  or  is  about  to  remove  his  property,  or  some  material  part 
tliereof,  out  of  the  State,  without  leaving  suiBcient  to  satisfy  plaintiiTs  de- 
mand or  the  demands  of  his  creditors;  or  has  sold,  conveyed  or  otherwise^is- 
posed  of  his  property,  or  permitted  it  to  be  sold,  with  intent  to  cheat,  hinder 
or  delay  his  creditors,  or  is  about  to  sell,  convey  or  dispose  of  his  property  with 
such  intent.  The  affidavit  of  plaintiff,  or  his  agent  or  attorney,  must  also-show 
the  nature  of  the  claim;  that  it  is  a  just  demand,  and  the  amount  which  afft- 
ant  believes  plaintiff  ought  to  recover.— §§  388,  389,  437,  438,  Oantt's  Digest, 
Ch.  11,  pages  209, 210,  21&    Laws  1881,  page  99,  amend.  §  43d. 

Cajciforkia. — ^The  affidavit  ma^e  "  by  or  on  behalf  of  plaintiff,"  must  show, 
if  brought  against  a  resident  of  the  State,  that  defendant  is  indebted  in  an 
amount  specified,  over  and  above  all  set-offs,  etc^  upon  contract,  express  or 
implied,  for  the  direct  payment  of  money,  made  or  i)ayable  in  the  State,  and 
the  debt  is  not  secured  by  mortgage,  lien  or  pledge,  or  if  originally  so  secured, 
such  security  has,  without  any  act  of  plaintiff  or  the  original  creditor,  become 
valueless.  In  an  action  against  a  non-resident,  the  fact  of  non-residence,  and 
that  defendant  is  indebted  to  plaintiff  in  an  amount  specified  over  all  legal 
setoffs,  etc.  In  all  cases,  that  the  attachment  is  not  sought,  nor  the  action 
prosecuted,  to  hinder,  delay  or  defraud  any  creditor  of  defendant.— Code  Civ. 
Froc.,  §  538. 

CoLOBAno.— The  affidavit,  in  courts  of  record,  made  by  plaintiff,  his  agent  or 
attorney,  or  some  credible  person  for  him,  must  show  that  defendant  is  indebt- 
ed to  plaintiff,  the  nature  and  amount  as  near  as  may  be,  and  one  or  more  of 
the  following  causes :  (1)  That  defendant  is  a  non-resident.  (2)  That  defend- 
ant is  a  foreign  oori>oration«  (3)  A  corporation  whose  chief  office,  etc.,  is  outside 
of  the  State.  (4)  That  he  conceals  himself,  or  stands  in  defiance  of  an  officer, 
so  that  process  cannot  be  served  upon  him,  or  has  been  absent  from  the  State 
for  more  than  four  months,  or  his  whereabouts  unknown  for  that  time,  during 
which  the  indebtedness  has  been  due.  (5)  That  he  is  about  to  remove  his 
property  or  effects,  or  a  material  part  thereof,  out  of  the  State,  with  intent  to 
defraud,  hinder  or  delay  his  creditors,  or  some  one  or  more  of  them.  (6)  That 
he  has  fraudulently  conveyed  or  transferred  or  assigned  his  property  or  ef- 
fects, so  as  to  hinder  or  delay  his  creditors,  or  some  one  or  more  of  them.  (7) 
That  he  has  fraudulently  concealed  or  removed  or  disposed  of  his  property  or 
effects,  so  as  to  hinder  or  delay  his  creditors,  or  some  one  or  more  of  them. 
(8)  That  he  is  about  to  fraudulently  convey,  etc.,  his  property,  etc.,  so  as  to  hin- 
der or  delay  his  creditors,  or  some  one  or  more  of  them.  (9)  That  he  is  about 
to  fraodulently  conceal,  remove,  or  dispose  of  his  property,  etc.,  so  as  to  hin- 
der or  delay  his  creditors,  has  departed  or  is  about  to  depart  from  the  State, 
with  the  intention  of  having  his  effects  removed  from  the  State.  (10)  That  he 
has  failed  or  refused  to  pay  the  price  of  goods  delivered,  which  was  payable 
on  delivery.  (11)  That  he  has  so  failed  to  pay  for  work  done,  orservices  ren- 
dered by  plaintiff,  payable  on  completion,  or  when  rendered-  (12)  That  he 
fxandnlently  contracted  the  debt  or  incurred  the  liability,  or  procured  money 
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or  property  from  plaintitf  by  frandnlent  conduct,  or  false  pretenses  or  repre- 
sentations. (13)  In  all  actions  brought  upon  written  instruments  for  the  di- 
rect payment  of  money,  and  upon  book  accounts,  that  the  demand  is  of 
this  description.  In  actions  before  justices  of  the  peace,  substantially  the 
same  grounds  are  alleged,  omitting  (3),  and^  condensing  the  others  into  ten 
paragraphs.    Sess.  Laws  '81,  p.  36. 

Connecticut.— No  affidavit  required. 
-  Dakota.— The  affidavit  by  plaintiff,  or  some  one  in  his  behalf,  nrast  show  the 
amount  of  the  debt  and  the  nature  thereof  ;  that  the  defendant  is  a  foreign 
corporation,  a  non-resident  of  the  territory,  or  has  departed  therefrom  with 
intent  to  defraud  ^is  creditors,  or  toavoid  the  service  of  summons,  or  keeps 
himself  concealed  with  sucli  intent ;  that  the  debt  was  incurred  by  obtaining 
plaintiff's  property  under  false  pretenses ;  that  defendant  is  about  to  remove 
any  of  his  or  its  property  out  of  the  territory,  with  intent  to^lefraud  creditors ; 
that  he  has  assigned,  disposed  of,  or  secreted,  or  is-about  to  assign,  etc.,  any 
property  with  such  intent.— Code^  Civ.  Proc,  §  197. 

Delaware. — Except  when  there  is  a  return  of  non  est  to  the  summons^r 
capias,  which  summons  was  delivered  to  the  officerten^ays  before  the  return, 
in  order  to  procure  an  attachment,  the  affidavit  must  show  that  the  defendant 
is  justly  indebted  to  plaintiff  in  a  sum  exceeding  fifty  dollars,  and  has  ab- 
sconded from  the  place  of  liis  usual  abode,  or  gone  out  of  the  State,  with  in- 
tent to  defraud  his  creditors,  or  to  elude  process,  as  is  "  believed."  Where 
the  return  non  est  has  been  made,  as  above,  no  such  affidavit  is  required. 

District  of  Colxtmbia. — ^The  affidavit,  supported  by  the  testimony  of  one 
or  more  witnesses,  must  show  the  foundation  of  the  action,  and  that  plaintiff 
has  a  just  right  to  recover  against  defendant.  Also,  that  defendant  is  a  non- 
resident of  the  district,  or  evades  service  of  summons  by  concealing  himself, 
or  withdrawing  from  the  district  temporarily;  or  has  removed,  or  is  about  to 
remove,  some  of  his  property  from  the  district,  in  order  to  defeat  just  demands. 
—Rev.  Stat.  D.  C.  §§  782-7d4. 

FiiORiDA. — The  affidavit  of  plaintiff,  or  his  attorney  or  agent,  made  before  a 
justice  of  the  peace  or  clerk  of  the  circuit  court,  must  show  that  the  amount 
of  the-debt,  or  sum  demanded,  is  actually  due;  that  affiant  has  reason  to  be- 
lieve that  the  debtor  will  fraudulently  part'with  his  property  before  judgment 
can  be  recovered  against  him;  or  is  actually  removing  his  property  out  of  the 
State,  or  is  about  to  so  remove  it ;  or  resides  beyond  the  limits  of  the  State ;  or  is 
actually  removing,  or  about  to  remove,  out  of  the  State;  or  absconds  or  conceals 
himself;  or  is  secreting  his  property,  or  fraudulently  disposing  thereof;  or 
that  he  is  actually  removiug,  or  about  ta  remove,  beyond  the  judicial  circuit 
in  which  he  resides.  Where  the  action  is  against  the  executor  or  adminis- 
trator, to  attach  for  a  debt  or  demand  against  the  estate,  there  being  assets  of 
the  decedent  in  the  State,  the  affidavit  must  show  that  the  debt  is  actually  due, 
and  the  executor  or  administrator  resides,  or  has  removed,  beyond  the  limits 
of  the  State.  (McGlellan*s  Digest,  111-114.)  When  the  action  is  before  a  jus- 
tice of  the  peace,  the  grounds  are  the  same  as  above,  with  the  additional  one 
"that  the  defendant  resides  in  any  other  county,  and  more  than  one  hundred 
miles  from  the  residence  of  the  justice;  or  that  the  defendant  contracted  the 
debt  under  fraudulent  representations."— Act  1875,  Ch.  2040,  §§G7-81. 

Georgia.— The  affidavit  must  show  theamount  due,  and  also  that  the  debtor 
resides  out-of  the  State;  or  that  he  is  actually  removing,  or  about  to  remove, 
beyond  the  limits  of  the  county ;  or  that  he  has  absconded;  or  that  he  conceals 
himself;  or  that  he  resists  a  legal  arrest;  or  that  he  is  causing  his  property  to 
be  removed  beyond  the  limits  of  the  State;  or  that  he  is  disposing,  or  threat- 
ens to  disx>ose  of,  or  conceals,  his  property  subject  to  the  payment  of  his  debtSi 


169  GBOUND8  OF  ATTACHMENT.  §  74 

or  will  make  a  frandnleiit  lien  thereon  to  avoid  their  payment;  or  that  the 
debt  saed  for  is  the  porchaae  price  of  the  property  to  be  seized,  and  that  anch 
debt  is  dae.-^§  3264. 3265.    Code  1882,  Ch.  2,  page  822. 

Idaho. — The  affidavit  made  by  or  on  behalf  of  plaintiff  should  shovr  that  de- 
fendant is  indebted  to  plaintiff  in  a  sum  specified,  over  and  above  all  set-offs. 
etc.,  upon  an  express  or  implied  contract  for  the  direct  payment  of  money; 
that  plaintiff  has  no  other  security  for  the  debt;  that  the  debt  is  bona  fide  and 
owinj;  from  defendant  to  plaintiff,  and  that  tbe  attachment  is  not  sought,  nor 
the  action  prosecuted,  to  hinder,  delay  or  defraud  any  creditor  of  defendant. 
—2d  8. 172, 173;  3d  8.  91;  7th  8. 25. 

Ilunois.— Tbe  affidavit  of  plaintiff,  his  agent,  or  attorney,  mnst  show  the 
nature  and  amount  of  the  debt,  and  the  place  of  residence  of  defendant  if 
known,  and  if  unknown,  the  fact  that  upon  diligent  inquiry,  affiant  is  unable 
to  ascertain  the  same.  Also,  that  the  debtor  is  a  non-resident ;  or  that  he 
conceals  himself,  or  stands  in  defiance  of  an  officer,  so  that  ordinary  process 
cannot  be  served  upon  him ;  or  that  he  has  departed,  or  is  about  to  depart, 
from  theBtate,  with  the  intention  of  having  his  effects  removed  therefrom  ;  or 
that  he  ia  about  to  remove  hia  property  from  the  State  to  the  injury  of  his 
creditors  ;  or  that  he  has,  within  two  years  preceding,  fraudulently  conveyed 
or  assigned,  or  concealed,  or  disposed  of  his  effects,  or  a  part  thereof,  so  as  to 
hinder  or  delay  his  creditors ;  or  that  he  is  about  fraudulently  to  conceal, 
assign,  or  otherwise  dispose  of  his  property  or  effects  so  as  to  hinder  or  delay 
his  creditors ;  or  that  the  debt  was  fraudulently  contracted— etating  the  facta 
which  constitute  the  fraud.  Hurd.  IM,  §§  1, 2.  Statutes  188^  (Starr  &  Curtis) 
Ch.  11,  pages  309, 310. 

Imdiaka.— The  affidavit  made  by  plaintiff,  or  some  person  In  his  behalf, 
must  show,  (except  wherodefendant  has  left,  or  is  secretly  leaving  the  State, 
is'removing  property  from  the  State,  which  is  essential  to  plaintiff's  security, 
or  has,  or  is  about  to-dispose  of  his  property  with  intent  to  defraud  creditors) 
that  the  debt  is  due,  and  that  the  action  is  for  the  recovery  of  money.  Also, 
that  defendant  is  a  foreign  corporation  ;  or  is  a  non-resident ;  or  secretes 
himself ;  or  is  about  leaving,  or  has  left,  the  State  ;  or  is  removing  his  prop- 
erty therefrom  ;  or  has  sold,  or  is  about  selling  or  disix>sing  of  his  property, 
with  the  intention  of  defrauding  hia  creditors.— £.  S.  81,  $  913,  et  seq.,  and 
§  613^  et  9&4' 

Iowa.— 'the  petition,  verified  by  plaintiff,  his  agent  or  attorney,  must  show 
that  defendant  is  a  foreign  corporation,  or  acting  as  such  ;  or  is  a  non-rea- 
ident  of  the  State  ;  or  is  about  to  remove  his  projterty  out  of  the  State,  with- 
out leaving  sufficient  for  the  payment  of  his  debts  ;  that  he  has  disposed  of 
his  property,  or  a  part  thereof,  with  intent  to  defraud  his  creditors  ;  or  is 
about  to  so  dispose-of  it  with  that  intent ;  or  that  he  has  absconded  so  that 
ordinary  process  of  law  cannot  be  served  upon  him  ;  or  is  about  to  remove 
penooanently  out  of  the  county,  has  property  therein  not  exempt  from  execu- 
tion, and  that  he  refuses  to  pay  plaintiff,  or  secure  the  debt ;  or  that  he  ia 
about  to  remove  permanently  out  of  the  State,  and  refuses  to  pay  or  secure 
the  debt ;  or  that  he  is  about  to  remove  his  property,  or  a  part  thereof,  beyond 
the  limits  of  the  county,  with  intent  to  defraud  his  creditors  ;  or  is  about  to 
convert  hia  property,  or  a  part  thereof,  into  money,  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors  ;  or  has  property  or  rights  which  he  con- 
ceals ;  that  the  debt  is  due  for  property  obtained  under  false  pretenses. 
When  the  indebtedness  is  not  yet  mature,  that  fact  must  be  stated  in  the 
petition,  and  in  addition  thereto,  the  further  fact  that  defendant  is  about  to 
dispoBa  of  his  property,  with  intent  to  defraud  his  creditors  ;  or  is  about  to 
remove  from  the  State,  and  refuses  to  secure  the  payment  of  the  debt,  when 
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it  falls  dne,  wliich  contemplated  removal  was  unknown  to  plaintiff  when  the 
debt  was  contracted  ;  or  that  defendant  has  disposed  of  his  property,  or  a  part 
thereof,  with  intent  to  defraud  his  creditors  ;  or  that  the  debt  was  incurred  in 
procuring  property  under  false  pretenses. — Code,  Title  XVIII,  Ch.  1. 

Kansas.— The  affidarit,  by  plaintiff,  his  agent  or  attorney,  made  at  or  after 
the  commencement  of  the  action,  must  show  the  nature  of  plaintiff's  claim; 
that  it  is  just,  and  the  amount  which  affiant  believes  plaintiff  ought  to  recover. 
Also,  that  the  'lefeudant,  or  one  of  several  defendants,  is  a  foreign  corpora- 
tion or  a  non-resident,^  or  that  defendant,  or  one  of  them,  has  absconded  with 
intent  to  defraud  his  creditors;  or  has  left  the  county  in  which  he  resides,  to 
avoid  the  service  of  summons ;  or  so  conceals  himself  that  summons  cannot 
be  served  upon  him ;  or  is  about  to  remove  his  property,  or  a  part  thereof,  be- 
yond the  jurisdiction  of  tlie  court,  with  intent  to  defraud  his  creditors ;  or  is 
about  to  convert  his  propertjr,  in  whole  or  in  part,  into  money,  in  order  to 
place  it  beyond  the  reach  of  his  creditors;  or  has  property  or  rights  in  action 
which  he  conceals;  or  has  assigned,  removed,  or  disposed  of,  or  is  about  to  dis- 
pose of,  his  property,  or  a  part  thereof,  with  intent  to  defraud,  hinder,  or  delay 
his  creditors;  or  fraudulently  contracted  or  incurred  the  debt  or  obligation 
upon  which  tlie  suit  is  brought;  or  that  the  suit  is  brought  for  damages  arising 
from  the  commission  of  some  felony  or  misdemeanor,  or  the  seduction  of  a 
female;  that  the  debt  is  for  things  delivered  wliich  were,  by  the  coutnct,  to 
be  paid  for  on  delivery,  and  for  which  he  has  failed  to  pay.  When  the  attach- 
ment is  in  aid  of  the  recovery  of  a  debt  not  due,  it  must  appear  by  affidavit 
that  the  debtor  has  sold,  conveyed,  or  otherwise  disposed  of,  his  property  with 
intent  to  cheat  or  defraud,  or  hinder  or  delay,  his  creditors;  or  that  he  is  about 
to  sell,  convey,  or  remove  the  same  with  such  intent;  or  is  about  to  remove  a 
material  part  of  his  property  with  intent,  or  to  the  effect,  of  cheating,  defraud- 
ing, hindering,  or  delaying  Jiis  creditors,  and  the  attachment  must  be  allowed 
by  an  order  of  the  judge  of  the  court. — Das.  Comp.  Laws,  §  3717. 

Kektcckt. — The  affidavit  must  show  the  nature  of  plaintiff's  claim;  that 
it  is  just,  and  the  amount  which  affiant  believes  plaintiff  ought  to  recover. 
Also,  that  defendant,  or  some  one  of  several  defendants,  is  a  foreign  corpora- 
tion or  a  non-resident ;3  or  has  been  absent  therefrom  four  months;  or  has  d^ 
parted  from  the  State  with  intent  to  defraud  his  creditors;  or  has  left  the 
county  in  which  he  resides,  in  order  to  av()id  the  service  of  summons;  or  so 
conceals  himself  that  a  summons  cannot  be  served  upon  him;  or  has  remove<i, 
or  is  about  to  remove,  a  material  part  of  his  property  out  of  the  State,  with- 
out leaving  sufficient  to  satisfy  plaintiff's  claim  or  the  claims  of  his  creditors; 
or  has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  permitted  it 
to  be  seld,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors; 
or  is  about  to  sell,  convey,  or  otherwise  dispose  of  his  property  with  such  in- 
tent.—Code  of  Practice,  Title  8,  Ch.  3. 

Louisiana.- The  petition,  or  accompanying  affidavit,  sworn  to  by  plaintiff, 
or  his  attorney  in  fact,  or  (when  the  creditor  is  a  non-resident,  and  lias  no  resi- 
dent attorney  in  fact)  his  attorney  in  the  case,  must  show  that  defendant  is 
indebted  to  plaintiff  in  a  specified  amount.  Also,  that  affiant  verily  believes 
that  the  debtor  has  left  the  State  permanently,  or  is  about  to  so  leave  it:  or 
that  he  resides  out  of  the  State;  or  conceals  himself  so  that  citation  cannot 

1  When  this  is  the  ground  relied  upon,  the  demand  must  be  one  arising  upon 
contract,  judgment  or  decree,  unless  the  cause  of  action  arose  wholly  within 
the  State,  which*  fact  must  be  proved  on  the  trial. 

*  This  ground  can  only  be  relied  on  where  the  debt  or  demand  arose  upon 
contract. 
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be  serred  upon  him;  or  has  mortgaged,  assigned,  or  disposed  of  his  property^ 
rights,  or  credits,  or  a  part  thereof,  or  is  about  to  mortgage,  assign,  or  dispose 
of  the  same,  with  intent  to  defraud  his  creditors,  or  give  an  unfair  preference 
to  some  of  them;  or  has  converted,  or  is  about  to  convert,  his  property  into 
money  or  evidences  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his 
creditors;  or  that  he  is  about  to  remove  his  property  out  of  the  State  before 
the  debt  matQres.--§§  240,  243,  244,  Bevised  Code,  1876,  Part  2,  page  84. 

Maine. — No  affidavit  required. 

Maryland.— To  entitle  plaintiff  to  a  warrant  in  any  case  of  Indebtedness, 
the  affidavit  must  show  that  defendant  is  bona  ftde  indebted,  accompanied 
with  the  account,  note,  bond,  or  other  evidence  of  indebtedness.  Also,  that 
defendant  has  absconded;  or  that  he  is  a  non-resident  of  the  State.  Attach- 
ment on  original  process,  based  on  account,  note,  bond,  or  other  written  evi- 
dence of  debt,  to  be  issued  by  the  clerk,  the  affidavit  must  show  that  the 
defendant  is  bona  fide  indebted  to  plaintiff.  Also,  that  affiant  knows,  or  has 
reason  to  believe,  that  the  debtor  is  about  to  abscond  from  the  State ;  or  has 
assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of,  or  con- 
ceal, his  property,  or  some  portion  thereof,  with  intent  to  defraud  his  creditors; 
or  frandulently  contracted  the  debt  or  incurred  the  obligation  respecting  which 
the  action  is  brought;  or  has  removed,  or  is  about  to  remove,  his  property,  or 
some  portion  thereof,  out  of  the  State,  with  intent  to  defraud  his  creditors.^ 
Eev.  Code,  Art.  67,  IV. 

Massachusetts. — ^Ko  affidavit  is  required. 

Michigan. — The  affidavit  of  plaintiff,  or  some  one  in  his  behalf,  must  show 
that  defendant  is  indebted  to  plaintiff  in  a  speciiied  sum  (exceeding  one  hun* 
dred  dollars),  and  that  the  same  is  due  and  owing,  over  and  above  all  legal 
set-offs,  upon  contract  express  or  implied,  or  upon  judgment  Also,  that  (1) 
defendant  has  absconded,  or  is  about  to  abscond,  from  the  State,  or  is  con- 
cealed therein,  to  the  injury  of  his  creditors;  or  (2)  has  assigned,  disposed  of, 
or  concealed,  or  is  about  to  assign,  dispose  of,  or  conceal,  any  of  his  property, 
with  Intent  to  defraud  his  creditors;  or  (3)  has  removed,  or  is  about  to  remove, 
any  portion  of  his  property  out  of  the  State,  witli  intent  to  defraud  his  cred- 
itors; or  (4)  frandulently  contracted  the  debt  or  incurred  the  obligation  re- 
8i>ecting  wliich  the  suit  is  brought;  or  (5)  is  not  a  resident  of  the  State,  or  has 
not  resided  therein  within  tlie  next  preceding  three  months ;  or  (G)  is  a  foreign 
cori>oration.— Comp.  Laws,  1802, 183,  §  7987;  Howell's  Annotated  Statutes,  1882, 
Cb.  276,  page  1982;  Torts,  Jjaws  1883,  page  166,  §§  1-4. 

In  actions  before  justices  of  the  peaces  attachments  will  issue  in  actions  on 
judgments,  or  contract  express  or  implied,  the  affidavit  showing  either  of 
the  facts  enumerated  above,  as  (2),  (4)  and  (6);  or  that  defendant  is  about  to 
remove  any  of  his  property  from  the  county  in  which  application  is  made,  or 
from  the  county  where  defendant  resides,  with  intent  to  defraud  his  creditors; 
or  has  removed,  or  is  about  to  remove,  himself  or  his  property  from  the  county, 
and  refuses  or  neglects  to  pay  or  secure  the  payment  of  the  debt,  or  has  ab- 
sconded, to  the  injury  of  his  creditors,  or  is  a  non-resident  of  the  State,  or  has 
not  resided  therein  for  one  month  preceding  the  application. 

Mihkesota.— The  affidavit  of  plaintiff,  his  agent  or  attorney,  should  show 
that  a  cause  of  action  exists  in  favor  of  plaintiff  and  against  defendant,  giving 
the  grounds  of  the  action  and  specifying  the  amount  claimed.  Also,  that  de- 
fendant is  a  foreign  corporation  or  non-resident,  or  has  departed  the  estate,  as 
affiant  verily  believes,  with  intent  to  defraud  his  creditors,  or  to  avoid  service 
of  summons,  or  conceals  himself  with  such  intent;  or  has  assigned,  secreted  or 
disposed,  or  is  about  to  dispose,  of  his  property,  with  intent  to  delay  or  defraud 
creditors ;  or  fraudulently  contracted  the  debt.    Attachments  only  issue  from 
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it  falls  due,  which  contemplated  remoyal  was  unknown  to  plaintiff  when  the 
debt  was  contracted  ;  or  that  defendant  has  disposed  of  his  property,  or  a  part 
thereof,  with  intent  to  defraud  his  creditors  ;  or  that  the  debt  was  incurred  in 
procuring  property  under  false  pretenses. — Code,  Title  XVm,  Ch.  1. 

Kansas. — Tlie  affidavit,  by  plaintiff,  his  agent  or  attorney,  made  at  or  after 
the  commencement  of  the  action,  must  show  the  nature  of  plaintiff's  claim; 
that  it  is  just,  and  the  amount  which  affiant  believes  plaintiff  ought  to  recover. 
Also,  that  the  (defendant,  or  one  of  several  defendants.  Is  a  foreign  corpora- 
tion or  a  non-resident,^  or  that  defendant,  or  one  of  them,  has  absconded  with 
intent  to  defraud  his  creditors;  or  has  left  the  county  in  which  he  resides,  to 
avoid  the  service  of  summons ;  or  so  conceals  himself  that  summons  cannot 
be  served  upon  him  ;  or  is  about  to  remove  his  property,  or  a  part  thereof,  be- 
yond the  jurisdiction  of  the  court,  with  intent  to  defraud  his  creditors ;  or  is 
about  to  convert  his  property,  in  whole  or  in  part,  into  money,  in  order  to 
place  it  beyond  the  reach  of  his  creditors;  or  has  property  or  rights  in  action 
which  he  conceals;  or  has  assigned,  removed,  or  disposed  of,  or  is  about  to  dis- 
pose of,  his  property,  or  a  part  thereof,  with  intent  to  defraud,  hinder,  or  delay 
his  creditors;  or  fraudulently  contracted  or  incurred  the  debt  or  obligation 
upon  which  the  suit  is  brought;  or  that  the  suit  is  brought  for  damages  arising 
from  the  commission  of  some  felony  or  misdemeanor,  or  the  seduction  of  a 
female;  that  the  debt  is  for  things  delivered  which  were,  by  the  contract,  to 
be  paid  for  on  delivery,  and  for  which  he  has  failed  to  pay.  When  the  attach- 
ment is  in  aid  of  the  recovery  of  a  debt  not  due,  it  must  appear  by  affidavit 
that  the  debtor  has  sold,  conveyed,  or  otherwise  disposed  of,  his  property  with 
intent  to  cheat  or  defraud,  or  hinder  or  delay,  his  creditors;  or  that  he  is  about 
to  sell,  convey,  or  remove  the  same  with  such  intent;  or  is  about  to  remove  a 
material  part  of  his  property  with  intent,  or  to  the  effect,  of  cheating,  defraud- 
ing, hindering,  or  delaying  Jiis  creditors,  and  the  attachment  must  be  allowed 
by  an  order  of  the  judge  of  the  court.— Das.  Comp.  Laws,  §  3717. 

Kentucky. — The  affidavit  must  show  the  nature  of  plaintiff's  claim;  that 
it  is  just,  and  the  amount  which  affiant  believes  plaintiff  ought  to  recover. 
Also,  that  defendant,  or  some  one  of  several  defendants,  is  a  foreign  corpora- 
tion or  a  non-resident ;3  or  has  been  absent  therefrom  four  months;  or  has  d^ 
parted  from  the  State  with  intent  to  defraud  his  creditors;  or  has  left  the 
county  in  which  he  besides,  in  order  to  avoid  the  service  of  summons;  or  so 
conceals  himself  that  a  summons  cannot  be  served  upon  him;  or  has  removeil, 
or  is  about  to  remove,  a  material  part  of  his  property  out  of  the  State,  with- 
out leaving  sufficient  to  satisfy  plaintiff's  claim  or  the  claims  of  his  creditors; 
or  has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  permitted  it 
to  be  seld,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors: 
or  is  about  to  sell,  convey,  or  otherwise  dispose  of  his  property  with  such  in- 
tent.—Code  of  Practice,  Title  8,  Ch.  3. 

Louisiana.— The  petition,  or  accompanying  affidavit,  sworn  to  by  plaintiff, 
or  his  attorney  in  fact,  or  (when  the  creditor  is  a  non-resident,  and  Ijas  no  resi- 
dent attorney  in  fact)  his  attorney  in  the  case,  must  show  that  defendant  is 
indebted  to  plaintiff  in  a  specified  amount.  Also,  that  affiant  verily  believes 
that  the  debtor  has  left  the  State  permanently,  or  is  about  to  so  leave  it:  or 
that  he  resides  out  of  the  State;  or  conceals  himself  so  that  citation  cannot 

1  When  this  is  the  ground  x^elied  upon,  the  demand  must  be  one  arising  upon 
contract,  judgment  or  decree,  unless  the  cause  of  action  arose  wholly  within 
the  State,  which*  fact  must  be  proved  on  the  trial. 

'  This  ground  can  only  be  relied  on  where  the  debt  or  demand  arose  upon 
contract. 
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be  served  upon  him;  or  has  mortgaged,  assigned,  or  disposed  of  his  property, 
rights,  or  credits,  or  a  part  thereof,  or  is  about  to  mortgage,  assign,  or  dispose 
of  the  same,  with  intent  to  defraud  his  creditors,  or  give  an  unfair  preference 
to  some  of  them;  or  has  converted,  or  is  about  to  convert,  his  property  into 
money  or  evidences  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his 
creditors;  or  that  he  is  about  to  remove  his  property  out  of  the  State  before 
the  debt  matures.— §§  240,  243,  244,  Revised  Code,  1875,  Part  2,  page  84. 

Majxb. — No  affidavit  required. 

Maryland.— To  entitle  plaintiff  to  a  warrant  in  any  case  of  Indebtedness, 
the  affidavit  must  show  that  defendant  is  bona  ftde  indebted,  accompanied 
with  the  account,  note,  bond,  or  other  evidence  of  indebtedness.  Also,  that 
defendant  has  absconded;  or  that  he  is  a  non-resident  of  the  State.  Attach- 
ment on  original  process,  based  on  account,  note,  bond,  or  other  written  evi- 
dence of  debt,  to  be  issued  by  the  clerk,  tbe  affidavit  must  show  that  the 
defendant  is  bona  fide  indebted  to  plaintiff.  Also,  that  affiant  knows,  or  has 
reason  to  believe,  tbat  the  debtor  is  abont  to  abscond  from  the  State;  or  has 
assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of,  or  con- 
ceal, his  property,  or  some  portion  thereof,  with  intent  to  defraud  his  creditors; 
or  fraudulently  contracted  the  debt  or  incurred  the  obligation  respecting  which 
the  action  is  brought;  or  has  removed,  or  is  about  to  remove,  his  property,  or 
aome  portion  thereof,  out  of  the  State,  with  intent  to  defraud  his  creditors. — 
Kev.  Code,  Art.  67,  IV. 

Massachusetts.- No  affidavit  is  required. 

MiCHioAX. — The  affidavit  of  plaintiff,  or  some  one  in  his  behalf,  must  show 
that  defendant  is  indebted  to  plaintiff  in  a  specified  sum  (exceediug  one  hun- 
dred dollars),  and  that  the  same  is  due  and  owing,  over  and  above  all  legal 
set-offs,  upon  contract  express  or  implied,  or  upon  judgment  Also,  that  (1) 
defendant  has  absconded,  or  is  about  to  abscond,  from  the  State,  or  is  con- 
cealed therein,  to  the  injury  of  his  creditors;  or  (2)  has  assigned,  disposed  of, 
or  concealed,  or  is  about  to  assign,  dispose  of,  or  conceal,  any  of  his  property, 
with  intent  to  defraud  his  creditors;  or  (3)  has  removed,  or  is  about  to  remove, 
any  portion  of  his  property  out  of  the  State,  with  intent  to  defraud  his  cred- 
itors; or  (4)  fraudulently  contracted  the  debt  or  incurred  the  obligation  re- 
specting which  the  suit  is  brought;  or  (5)  is  not  a  resident  of  the  State,  or  has 
not  resided  therein  within  the  next  preceding  three  months;  or  (6)  is  a  foreign 
corporation.— Comp.  Laws,  1802, 183,  §  7987;  Ho  well's  Annotated  Statutes,  1882, 
Ch.  275,  page  1982;  Torts,  I^aws  1883,  page  166,  §§  1-4. 

In  actions  before  jusiicea  of  the  peace,  attachments  will  issue  in  actions  on 
judgments,  or  contract  express  or  implied,  the  affidavit  showing  either  of 
the  facts  enumerated  above,  as  (2),  (4)  and  (6);  or  that  defendant  is  about  to 
remove  any  of  his  property  from  the  county  in  which  application  is  made,  or 
from  the  county  where  defendant  resides,  with  intent  to  defraud  his  creditors; 
or  has  removed,  or  is  about  to  remove,  himself  or  his  property  from  the  county, 
and  refuses  or  neglects  to  pay  or  secure  the  payment  of  the  debt,  or  has  ab- 
sconded, to  the  injury  of  his  creditors,  or  is  a  non-resident  of  the  State,  or  has 
not  resided  therein  for  one  month  preceding  the  application. 

Minnesota.— The  affidavit  of  plaintiff,  his  agent  or  attorney,  shotdd  show 
that  a  cause  of  action  exists  in  favor  of  plaintiff  and  against  defendant,  giving 
the  grounds  of  the  action  and  specifying  the  amount  claimed.  Also,  that  de- 
fendant is  a  foreign  corporation  or  non-resident,  or  has  departed  the  State,  as 
affiant  verily  believes,  with  intent  to  defraud  his  creditors,  or  to  avoid  service 
of  snmmons,  or  conceals  himself  with  such  intent;  or  has  assigned,  secreted  or 
disposed,  or  is  about  to  dispose,  of  his  property,  with  intent  to  delay  or  defraud 
cxeditors ;  or  fraudulently  contracted  the  debt.    Attachments  only  issue  from 
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jastlces'  courts  in  actions  arising  on  contract  or  judgment.  Otherwise  the  affi- 
davit is  similar  to  that  given  above.— G.  S.  *78,  Cb.  66,  §§  145-8. 

Mississippi. — ^The  affidavit  of  plaintiff,  his  agent  or  attorney,  must  show  the 
Amount  of  the  debt  and  its  character  (including  claims  for  damages  for  breach 
of  contract,  or  founded  on  any  of  the  penal  laws  of  the  State).  Also,  that  (1) 
defendant  is  a  foreign  corporation  or  non-resident;  or  (2)  has  removed,  or  ia 
about  to  remove,  himself  or  his  property  out  of  the  State:  or  (3)  so  absconds  or 
conceals  himself  that  summons  cannot  be  served  upon  him;  or  (4)  contracted 
the  debt  or  incurred  the  obligation  in  conducting  the  business  of  a  vessel  in  some 
of  the  navigable  waters  of  the  State ;  or  (5)  has  property  or  rights  in  action  which 
he  conceals,  and  unjustly  refuses  to  apply  to  the  payment  of  his  debts;  or  (6) 
has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispo.se  of,  his  property  or 
rights  in  action,  or  some  part  thereof,  with  intent  to  defraud  his  creditors;  or 
(7)  has  converted,  or  is  about  to  convert,  his  property  into  money  or  evidences 
of  debt,  with  intent  to  place  it  beyond  the  reach  of  his  creditors;  or  (8)  fraud- 
ulently contracted  the  debt  or  incurred  the  obligation  upon  which  suit  is 
brought,  or  is  about  to  be  brought  Where  the  attachment  for  a  debt  not  due 
must  bo  upon  the  grounds  numbered  (6),  (7)  or  (8) ;  or  the  affidavit  must  state 
that  affiant  has  just  cause  to  suspect,  and  verily  believes,  that  the  debtor  will 
remove  himself  or  his  effects  out  of  the  State  before  said  debt  will  become  pay- 
able, with  intent  to  hinder,  delay  or  defraud  liis  creditors,  or  that  he  has  re- 
moved with  like  intent  leaving  property  in  the  State.— Campbell's  Bev.  Code, 
1880.    §  2414,  et  seq, 

Missouri.— The  affidavit  of  plaintiff,  or  some  one  for  him,  must  show  that 
plaintiff  has  a  just  demand  against  defendant,  specifying  the  amount  which 
affiant  believes  he  ought  to  recover  after  allowing  all  just  credits  and  set-offs. 
Also,  that  affiant  has  good  reason  to  believe,  and  does  believe,  (1)  that  de- 
fendant is  not  a  resident  of  the  State;  or  (2)  is  a  corporation  whose  chief  office 
or  place  of  business  is  out  of  the  State;  or  (3)  conceals  himself  so  that  ordinary 
process  of  law  cannot  be  served  upon  him;  or  (4)  has  absconded  or  absented 
himself  from  his  usual  place  of  abode  in  the  State,  so  that  ordinary  process  of 
law  cannot  be  served  upon  him;  or  (6)  that  defendant  is  about  to  remove  his 
property  or  effects  out  of  the  State,  with  intent  to  defraud,  hinder  or  delay  his 
creditors;  or  (6)  is  about  to  remove  out  of  the  State,  with  intent  to  change  his 
domicile;  or  (7)  has  fraudulently  conveyed  or  assigned  his  property  or  effects 
so  as  to  hinder  or  delay  his  creditors;  or  (8)  has  fraudulently  concealed,  re- 
moved or  disposed  of  his  property  or  effects,  so  as  to  hinder  or  delay  his  cred- 
itors; or  (9)  is  about  fraudulently  to  convey  or  assign  his  property  or  effects, 
so  as  to  hinder  or  delay  his  creditors;  or  (10)  is  about  fraudulently  to  conceal, 
remove  or  dispose  of  his  property  or  effects  so  as  to  hinder  or  delay  his  credit- 
ors; or  (11)  that  the  debt  was  contracted  out  of  the  State,  and  defendant  has 
absconded,  or  secretly  removed  his  property  or  effects  to  the  State;  or  (12)  that 
the  damages  claimed  arose  from  the  commission  of  a  felony  or  misdemeanor, 
or  the  seduction  of  a  female;  or  (13)  that  defendant  failed  to  pay  the  price  or 
value  of  things  delivered,  which  by  contract  were  to  be  paid  for  on  delivery; 
or  (14)  fraudulently  contracted  the  debt.  Except  in  cases  numbered  as  the 
first  four  grounds,  attachment  will  lie  on  a  debt  not  due. — §§  398, 400,  Code  of 
Procedure  1879;  Ch.  6,  pages  95-97. 

Montana.— The  affidavit  must  show  that  defendant  is  indebted  to  plaintiff 
upon  contract,  express  or  implied,  for  the  payment  of  money,  gold  dust,  or  oth- 
er property,  which  is  not  secured  by  mortgage,  lien,  or  pledge,  or  if  originally 
so  secured,  the  security  has  become  insufficient  otherwise  than  by  act  of  plain- 
tiff, and  that  the  debt  is  due — except  that,  upon  including  in  the  affidavit  the 
additional  allegation  that  defendant  is  leaving,  or  about  to  leave,  the  territory^ 
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with  all  hia  property,  money,  or  other  effects  which  might  be  BubjttjtBd  to  the 
payment  of  the  debt,  for  the  purpose  of  defraading  hia  creditors;  or  is  dispos- 
ing of,  or  about  to  dispose  of*  his  property  subject  to  execution,  for  the  pur- 
pose of  defraading  his  creditors— attachment  will  lie  on  debts  not  due.^ — Code 
Civ.  Proc.,  Ch.  4,  Title  VH,  Feb.  16,  77. 

Nebraska. — The  affidavit  of  plaintiff,  or  his  agent  or  attorney,  showing  the 
nature  of  the  claim,  that  it  is  just,  and  the  amount  which  affiant  believes  plain- 
tiff ought  to  recover.  Also,  that  defendant  is  a  foreign  corporation  or  a  nou- 
resident^;  or  has  removed,  or  is  about  to  remove  his  property  from  the  juris- 
diction of  the  court;  or  is  about  to  assign,  remove,  or  dispose  of,  or  convert  to 
money,  or  conceals  his  property,  with  intent  to  defraud  his  creditors;  or  has 
absconded  with  intent  to  defraud  his  creditors;  or  has  left  the  county  in  which 
he  resides  to  avoid  the  service  of  summons;  or  fraudulently  contracted  or  in- 
curred the  debt  or  obligation.  (Eev.  Stat.  P.  424,  §  198.)  Where  the  debt  is 
not  due,  attachment  will  lie  when  it  appears  by  affidavit  that  the  debtor  has 
sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  is  about  to  sell,  etc., 
with  intent  to  cheat,  defraud,  hinder,  or  delay  his  creditors;  or  is  about  to 
remove  a  material  part  of  his  property  from  the  State,  with  intent  or  to  the 
effect  to  cheat  or  defraud,  or  hinder  or  delay  his  creditors.— Oen.  Stat.,  p. 
564,  §  237;  §§  12^-124,  CompUed  Laws  1873,  Vol.  I,  Ch.  4,  page  3ia 

Nevada.— The  affidavit  of  plaintiff,  or  any  one  in  his  behalf,  must  show  that 
the  action  is  upon  a  contract  for  the  direct  payment  of  money,  made  or  payable 
in  the  State,  which  is  not  secured  by  mortgage,  lien,  or  pledge  upon  property 
in  the  State;  or  if  so  secured  originally,  that  such  security  has  become  nuga- 
tory by  act  of  defendant;  or  that  the  action  is  upon  contract  against  a  non- 
resident of  the  State.  In  any  case  the  affidavit  must  also  state  that  the  sum 
for  which  the  attachment  is  asked  is  an  actual  bonajlde  debt,  due  and  owing 
from  defendant  to  plaintiff,  and  that  the  attachment  is  not  sought  nor  the  ac- 
tion prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  defendant. 

New  Haupshike.— No  affidavit  is  required. 

New  Jersey.— The  affidavit  of  plaintiff  or  his  agent  must  show  that  the 
action  is  brought  for  the  recovery  of  a  debt,  due  from  defendant  to  plaintiff, 
specifying  the  amount  as  nearaacan  be  done.  Also,  that  the  debtor  absconds 
from  his  creditors,  and  is  not,  to  the  knowledge  and  belief  of  affiant,  a  resi- 
dent of  the  State. 

New  ]Mexico.— The  affidaivit  of  plaintiff  or  his  agent  nmst  show  that  de- 
fendant is  justly  indebted  to  plaintiff,  after  allowing  all  just  set-offs  ;  also, 
that  defendant  is  a  non-resident-of  the  territory ;  or  has- concealed  himself,  or 
absconded,  or  absented  himself  from  his  usual  place  of  abode  in  the  territory, 
so  that  the  ordinary  process  of  law  cannot  be  served  upon  him ;  or  is  about 
to  remove  his  property  or  effects  out  of  the  territory,  or  has  fraudulently  con- 
cealed or  disposed  of  the  same,  so  as  to  hinder,  delay,  or  defraud  his  credi- 
tors ;  or  is  about  to  fraudulently  convey  or  assign,  conceal  or  dispose  of,  his 
property  or  effects,  so  as  to  hinder,  delay,  or  defraud  his  creditors;  or  con- 
tracted the  debt  out  of  the  territory,  and  has  secretly  removed  his  property 
or  effects  into  the  territory,  with  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors ;  or  is  a  corporation  whose  principal  office  or  place  of  business  is  out  of 
the  territory,  unless  such  corporation  has  a  designated  agent  in  tlie  territory, 
upon  whom  service  of  process  may  be  made ;  or  has  fraudulently  contracted 
the  debt  or  incurred  the  obligation,  or  obtained  credit  from  the  plaintiff  by 
false  pretenses  respecting  the  matters  for  which  the  suit  is  brought. — §§  1923 
1924,  Compiled  Laws  1884,  Ch.  7,  pages  930-94. 

1  Attachment  upon  this  ground  only  lies  where  tho  demand  arises  on  con- 
tract, judgment,  or  decree. 
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New  Yobk.— The  affidaTit  must  show,  aa  groands  of  attacliment,  either 
that  defendant  is  a  foreign  coiporation,  anon-resident;  or  if  a  resident  natur- 
al person,  that  he  is  fraudulently  absent  or  concealed ;  or  if  a  natural  person 
or  domestic  corporation,  has  fraudulently  removed  or  concealed  his  or  its 
property,  or  is  about  so  to-do.  Attachment  lies  for  breach  of  contract,  other 
than  contract  to  marry ;  in  action  for  wrongful  conversion  of  personal  prop- 
erty ;  in  actions  for  injury  to  personal  property  through  negligence,  fraud,  or 
wrongful  act;  in  actions  for  money  only,  where  defendant  has  misappropriat- 
ed, or  aided  or  abetted  the  misappropriation,  of  the  property  of  the  State,  or 
any  portion  or  department  therof.— Code  of  Procedure,  §§  635, 637. 

North  Cabolina.  — The  affidavit  of  plaintiff,  or  his  agent,  must  show  that -a 
caiiBe  of  action  exists  for  an  amount  specified,  and  the  grounds  of  the. action 
to  be  either  arising  on  contract  for  the  recovery  of  money  only,  or  for  the 
wrongful  conversion  of  personal  property.  Also,  that  the  defendant  is  a  for- 
eign corporation  or  non-resident  of  the  State ;  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  summons ;  or  keeps 
himself  concealed  therein  with  like  intent ;  or  has  removed,  or  is  about  to  re- 
move, any  of  his  property  from  the  State  with  intent  to  defraud  his  creditors ; 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete,  any  of  his  property  with  like  intent,  whether  such  defendant  be  a  res- 
ident of  the  State  or  not— Code  Civ.  Proc,  §§  201, 202. 

Ohio.— The  affidavit  of  plaintiff,  his  agent-or  attorney,  must  show  the  nature 
of  the  claim,  that  it  is  lust,  and  the  amount  which  affiant  believes  plaintiff 
ought  to  recover.  Also  that  defendant  or  defendants,  or  one  or  more  of  them, 
is  a  foreign  corporation  or  a  non-resident,^  or  has  absconded  with  intent  to 
defraud  his  creditors;  or  has  left  the  county  of  his  residence  to  avoid  the  ser- 
vice of  summons;  or  so  conceals  himself  that  a  summons  cannot  be  served 
upon  him;  or  is  about  to  remove  a  part  of  his  property  out  of  the  jurisdiction 
of  the  court,  with  intent  to  defraud  his  creditors;  or  is  about  to  convert  his 
property,  or  a  part  thereof,  into  money,  for  the  purpose  of  placing  it  beyond 
the  reacLof  his  creditors;  or  has  property,  or  rights  in  action,  which  he  con- 
ceals; or  has  assigned,  removed  or  disposed  of,  or  is  about  to  dispose  of,  the 
whole  or  a  part  of  his  property  with  intent  to  defraud  liis  creditors;  or  fraudu- 
lently or  criminally  contracted  the  debt,  or  incurred  the  obligation,  for  which 
suit  is  about  to  be  or  has  been  brought. — Rev.  Stat.,  §  6522. 

Obbgon.  —The  affidavit  must  show  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  specified  sum  over  and  above  all  legal  setroffs  or  counter-claims, 
upon  a  contract,  express  or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  the  State,  and  has  not  been  se- 
cured by  any  mortgage,  lien,  or  pledge  upon  real  or  personal  property;  or  that 
defendant  is  indebted  to  plaintiff  in  an  amount  specified,  over  and  above  all 
legal  set-offs,  etc.,  and  that  defendant  is  non-resident.  In  either  of  the  above 
cases  the  affidavit  must  state  that  the  sum  for  which  the  attachment  is  asked 
is  an  actual,  honajide,  existing  debt,  due  and  owing  from  defendant  to  plain- 
tiff, and  that  the  attachment  is  not  sought,  nor  the  action  prosecuted,  to  hinder, 
delay,  or  defraud  any  creditor  of  defendant.— §  143,  Civil  Code,  Title  15,  Ch.  1, 
page  175.    General  Laws  1845-1864  (Deady),  §  143;  amended  by  Ia  1876,  page  35. 

Penmsylvaioa.— In  foreign  attachment  no- affidavit  is  required  prior  to  the 
issuing  of  the  writ,  except  in  actions  ex  delicto.  But  the  plaintiff  may  be  com- 
pelled to  file  an  affidavit  of  claim  on  the  application  of  defendant;  and  the 

1  Upon  this  ground,  attachment  can  only  be  issued  in  aid  of  an  action  for  a 
demand  arising  on  contract,  judgment,  or  decree,  or  ior  caasing  death  by  a 
negligent  or  wrongful  act.— Bev.  Stat.,  §  5521. 
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amount  claimed  must  be  due.  The  property  of  residents  or  non-residents 
maybe  attached  when  plaintiff,  or  some  one  for  him,  files  an  affidavit  showing 
that  defendant  is  justly  indebted  in  a  specifled  amount  (more  than  one  hundred 
dollars),  and  stating  the  nature  of  the  demand.  Also,  that  defendant  is  about 
to  remove  his  property  out  of  the  jurisdiction  of  the  court,  with  intent  to  de- 
fraud his  creditors;  or  has  property,  rights  in  action,  interests  in  any  stock, 
money,  or  evidences  of  debt,  which  he  fraudulently  conceals;  or  has  assigned, 
disposed  of,  or  removed,  or  is  about  to  assign,  dispose  of,  or  remove,  any  such 
property,  etc.,  with  intent  to  defraud  his  creditors;  or  fraudulently  contracted 
the  debt  or  incurred  the  obligation  for  which  action  is  brought.— §  1,  Laws 
1869,  page  8. 

Rhode  Islanix.— The  affidavit  of  plaintiff,  his  attorney  or  agent,  indorsed  on 
the  writ,  mast  show  that  plaintiff  has  a  just  claim  against  defendant,  upon 
which  he  expects  to  recover  a  sum,  which  most  be  sufficient  to  give  the  court 
to  which  the  writ  is  returnable  jurisdiction.  Also,  that  defendant  is  a  foreign 
cori)oration  or  a  non-resident;  or  has  left  the  State,  and  is  not  expected  to  re- 
turn in  season  to  be  served  with  process  before  the  next  term  of  the  court;  or 
that  he,  or  one  of  several  defendants,  fraudulently  contracted  the  debt,  con- 
cealed his  property,  or  disposed  thereof;  or  has,  since  contracting  the  debt, 
been  the  owner  of  property,  or  in  the  receipt  of  income — ^which,  though  often 
requested,  he  has  refused  to  apply  in  payment  thereof. 

The  debt  must  be  due.— §  12,  Public  Statutes  1882,  Ch.  206,  page  661. 

South  CABOLiNA.~The  affidavit  of  any  one  cognizant  of  the  facts  must  show 
that  the  action  is  one  for  the  recovery  of  money,  or  for  the  recovery  of  prop- 
erty, real  or  personal,  and  damages  for  its  detention,  or  conversion  and  deten- 
tion, or  for  the  recovery  of  damages  done  to  either  person  or  property  (1879). 
Also  that  defendant  is  a  foreign  corporation  or  non-resident;  or  has  absconded 
or  concealed  himself;  or  is  about  to  remove  any  of  his  property  from  the 
State;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete,  any  of  his  property  with  intent  to  defraud  creditors. — §§  248-250, 
Code  of  Procedure,  Title  7,  Ch.  4,  page  69.    General  Statutes,  1882, 

Tennessee.— Except  in  foreign  attachments,  it  is  not  necessary  that  the  de- 
mand shall  be  due.  The  affidavit  of  plaintiff,  or  his  agent  or  attorney,  must 
show,  as  ground  of  attachment,  that  the  debtor  is  a  non-resident;  or  is  about 
to  remove,  or  has  removed,  his  property  out  of  the  State;  or  has  removed,  or  is 
removing,  himself  out  of  the  county  privately,  or  conceals  himself  so  that  the 
ordinary  process  of  law  cannot  be  served  on  him;  or  absconds,  or  is  abscond- 
ing or  concealing  himself  or  property;  or  has  fraudulently  disposed  of,  or  is 
about  fraudulently  to  dispose  of,  his  property;  or  being  a  deceased  non-resi- 
dent, has  left  property  in  the  State;  or  being  a  resident  of  the  county,  sum- 
mons has  been  returned  non  est  invefUus.-^^  4192-4210,  Code  1884,  Articles 
1  and  2,  Ch.  9,  pages  799-802. 

Texas.— The  affidavit  of  plaintiff,  his  agent,  or  attorney,  must  show  that 
the  defendant  is  justly  indebted  to  plaintiff  in  a  specified  sum ;  that  the  attach- 
ment is  not  sued  out  for  the  purpose  of  injuring  or  harassing  the  defendant, 
and  that  plaintiff  will  probably  lose  his  debt  unless  such  attachment  is  issued. 
Also,  that  defendant  is  a  non-resident,  or  a  foreign  corporation,  or  is  acting  as 
such ;  or  is  about  to  remove  permanently  out  of  the  State,  and  has  refused  to 
pay  or  secure  the  debt  due  the  plaintiff;  or  secretes  himself  so  that  the  ordi- 
nary process  of  law  cannot  be  served  on  him;  or  has  secreted  his  property  for 
the  purpose  of  defrauding  his  creditors;  or  is  about  to  secrete  his  property  for 
the  purpose  of  defrauding  his  creditors;  or  is  about  to  remove  his  property  out 
of  the  State,  without  leaving  sufficient  for  the  payment  of  his  debts;  or  is 
about  to  remove  his  property,  or  a  part  thereof,  out  of  the  county  where  the 
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suit  is  bronght,  with  intent  to  defraud  his  creditors;  or  has  disposed  of  his 
property  in  whole  or  in  part,  with  intent  to  defraud  his  creditors,  or  is  about 
to  dispose  of  it  with  such  intent;  or  is  about  to  convert  his  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  cred- 
itors; or  obtained  the  property  for  which  the  debt  is  due  under  false  pretenses. 
—Articles  152, 163,  Ch.  1,  Title  9,  page  30,  BeTised  Statutes  1879. 

Utah. — The  affidavit  of  plaintiff,  or  some  one  in  his  behalf,  must  show  that 
defendant  is  indebted  to  plaintiff,  upon  contract  for  the  direct  payment  of 
money  in  a  sum  specified  as  near  as  may  be,  giving  of  the  nature  of  the  demand^ 
over  and  above  all  legal  set-offs  or  counter  claims ;  and  that  the  same  has 
not  been  secured  by  any  mortgage,  lien  or  pledge  upon  property  in  the  terri- 
tory, or  if  so  secured,  the  security  has  been  rendered  nugatory  by  the  act  of 
defendant ;  and  that  the  same  is  an  actual,  bonajide,  existing  demand  due  and 
owing  from  defendant  to  plaintiff;  and  that  the  attachment  is  not  sought,  nor 
the  action  prosecuted,  to  hinder,  delay  or  defraud  any  creditors  of  the  defend- 
ant. Also,  that  defendant  is  a  non-resident ;  or  has  departed,  or  is  about  to 
depart,  from  the  territory  or  county  ;  or  stands  in  defiance  of  an  officer ;  or 
conceals  himself  so  that  process  cannot  be  served  on  him ;  or  is  disposing  of 
his  property  with  intent  to  defraud  his  creditors.— §§'410, 411,  Laws  18S1,  Ch. 
4^  page  222. 

Vbbmont.— No  affidavit  required. 

YiROiNiA.— The  affidavit  made  on  behalf  of  the  plaintiff  must  show:  (1) 
That  defendant  is  removing  his  effects,  i>ending  a  suit  for  the  debt.  (2) 
That  the  debtor  has  removed,  or  is  removing,  his  effects  from  the  State,  wheth* 
er  the  claim  is  due  and  payable  or  not.  (3)  That  defendant  is  a  tenant  who 
has  or  is  about  to  remove  his  effects  from  leased  premises  without  paying  the 
rent.  (4)  That  the  claim  is  against  the  master  or  owner  of  a  vessel,  or  for 
supplies  or  materials,  or  for  work  done  in  or  on  the  same,  or  for  wharfage,  sal- 
vage or  pilotage,  or  for  any  contract  for  transportation,  or  for  any  injury  done 
to  any  person  or  property  on  the  vessel.  In  chancery,  attachment  will  lie  in 
an  action  on  a  claim  to  any  debt,  or  to  damage  for  breach  of  any  contract,  over 
$20— exclusive  of  interest— against  one  not  a  resident  of  Virginia,  but  who 
has  an  estate  or  debts  due  him  in  the  State.— Code  1873,  pp.  1008-1011. 

WASHiNaTOir  Tbbbitoby.— The  affidavit  by  plaintiff  or  some  one  in  his  be- 
half must  show  that  plaintiff  has  a  cause  of  action  against  defendant,  and  the 
grounds  thereof,  and  that  defendant  is  Indebted  to  plaintiff  in  an  amount 
specified,  over  and  above  all  BelK)ffs  ani  counter-claims,  and  that  it  is  not 
secured  by  any  mortgage,  lien  or  pledge,  or  if  originally  so  secured,  that  such 
security  has  become  Inadequate  through  no  act  of  plaintiff.— B.  C,  §  175. 

West  Yibgikia.— The  affidavit  of  plaintiff,  or  any  credible  person,  must 
show  the  nature  of  plaintiff's  claim,  the  minimum  sum  which  affiant  believes 
plaintiff  is  entitled  to  recover,  and  if  the  claim  is  not  due,  when  it  will  be- 
come due.  Also,  affiant's  belief  that  defendant  or  one  of  defendants  is  a  for- 
eign corporation  or  a  non-resident ;  ^  or  has  left  or  is  about  to  leave  the  State 
with  intent  to  defraud  his  creditors ;  or  so  conceals  himself  that  a  summons 
cannot  be  served  upon  him;  or  is  removing,  or  is  about  to  remove,  his  prop- 
erty or  a  part  thereof  out  of  the  State  with  intent  to  defraud  his  creditors ;  or 

1  Except  for  this  ground,  affiant  must  state  the  material  facts  upon  which 
his  belief  in  the  grounds  is  based.  And  this  ground  alone  is  not  sufficient  to 
sustain  attachment  for  a  debt  not  due.  In  case  of  non-resident,  for  debt  not 
due,  the  affidavit  must  show  that  when  the  debt  was  contracted,  defendant 
was  a  resident  of  the  State. 
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is  conrertlng,  or  la  abont  to  convert,  his  property,  or  a  material  part  thereof, 
into  money  or  secorities,  with  intent  to  defraad  his  creditors  ;  or  has  assigned 
or  disposed  of  his  property,  or  a  material  part  thereof,  or  is  about  to  do  so,  with 
such  intent ;  or  has  property  or  rights  in  action  which  he  conceals ;  or  has 
fraudulently  contracted  the  debt,  or  incurred  the  liability,  for  which  the  ac- 
tion or  suit  is  about  to  be  or  is  brought.— §  1,  Amended  Code  1884,  Ch.  106, 
page  646. 

Wiacoysiy.— The  affidavit  of  plaintiff,  or  some  one  in  his  behalf,  must  show 
that  the  action  is  one  arising  on  contract,  that  the  debt  exceeds  fifty  dollars, 
specifying  the  amount,  as  near  as  may  be,  over  and  above  all  legal  set-offs, 
etc  Also,  that  affiant  knows,  or  has  good  reason  to  believe,  that  defendant 
has  absconded,  or  is  about  to  abscond,  from  the  State,  or  is  concealed  therein 
to  the  injury  of  his  creditors,  or  keeps  himself  so  concealed  to  avoid  the  ser- 
vice of  summons  ;  or  has  assigned,  conveyed,  disposed  of  or  concealed,  or  is 
about  to  assign,  etc.,  any  of  his  property  with  intent  to  defraud  his  cred- 
itors ;  or  has  removed,  or  is  about  to  remove,  any  of  his  property  out  of  the 
8tate  with  like  intent ;  or  fraudulently  contracted  the  debt  or  incurred  the 
obligation  respecting  which  the  action  is  brought  ;  or  is  a  non-resident,  or 
foreign  corporation,  or  a  domestic  corporation  without  proper  officers  upon 
whom  to  serve  summons,  or  whose  officers  are  non-residents,  or  cannot  be 
found  ;  or  that  the  action  is  against  defendant  as  principal  on  an  official  bond, 
to  recover  money  due  the  State,  or  some  county,  or  other  municipality  therein; 
or  against  him  as  principal  upon  a  bond  or  other  instrument,  given  as  evi- 
dence of  indebtedness  for,  or  to  secure  the  payment  of,  money  embezzled  or 
misappropriated  by  such  defendant  whilst  acting  as  an  officer  of  the  State,  or 
of  any  county  or  municipality  therein.  In  an  action  of  tort,  the  affidavit 
must  show  that  the  damages  claimed  exceed  the  sum  of  fifty  dollars,  specify- 
ing the  amount.  Also,  that  defendant  is  a  foreign  corporation  or  a  non-resi- 
dent; or  that  his  residence  is  unknown,  and  cannot,  with  due  diligence,  be  aa- 
certained.-~§2731.  Supplement  to  Revised  Statutes  1883,  Ch.  124,  page  590. 

Wtomino. — The  affidavit  of  plaintiff,  his  agent  or  attorney,  must  show  the 
nature  of  the  claim  to  be  a  civil  action  for  the  recovery  of  money,  that  it  is  just, 
and  the  amount  affiant  believes  plaintiff  ought  to  recover.  Also,  that  defend- 
ant, or  one  of  defendants,  is  a  foreign  corporation  or  non-resident;  or  has  ab- 
Bconded  with  intent  to  defraud  his  creditors;  or  has  left  the  county  of  his  resi- 
dence to  avoid  the  service  of  summons;  or  so  conceals  himself  that  a  summons 
cannot  be  served  upon  him;  or  is  about  to  remove  his  property,  or  a  part  there- 
of, out  of  the  jurisdiction  of  the  court,  with  intent  to  defraud  his  creditors;  or 
is  about  to  convert  his  property,  or  a  part  thereof,  into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors;  or  has  property  or  rights  in 
action  which  he  conceals;  or  has  assigned,  removed,  or  disposed,  or  is  about  to 
dispose,  of  his  property,  or  a  part  thereof,  with  the  intent  to  defraud  his  cred- 
itors; or  fraudulently  contracted  the  debt  or  incurred  the  obligation;  or  that 
the  debt  does  not  exceed  S250,  is  not  otherwise  secured,  and  was  not  paid 
when  due,  or  ten  days  thereafter,  on  demand.  Upon  all  the  above  grounds,  ex- 
cept the  first  and  the  last,  attachments  will  issue  prior  to  maturity  of  the  d^ 
mand.— §§  187-18^22»-230.  CompUed  Laws  1876,  Ch.  13,  pages  i56-7  and  63.— 
§  229  amended  By-Laws  1884,  Ch.  16,  Sec  1,  page^. 

§  75.  Non-Besident  Debtor. — ^Bat  these  grounds  of  attach- 
ment do  not  all  involve  a  question  of  turpitude  on  the  part  of 
the  debtor,  beyond  what  may  be  implied  in  an  unwillingness 
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or  inability  to  pay  a  just  debt.  The  mere  circuoistance  that 
defendant  owns  property  situated  in  a  State  where  he  does 
not  reside,  will,  in  nearly  all  the  States,  render  such  property 
liable  to  attachment  for  debts  owing  by  him  in  any  other  State. 
The  creditor  who  attaches,  as  well  as  the  debtor  whose  prop- 
erty is  attached,  may  be  non-resident.  In  fact,  the  statutes  of 
most  of  the  States  make  no  distinction  whatever  between  resi- 
dent and  non-resident  plaintiffs,  while  others  make  very  slight 
distinctions  between  them,  respecting  their  right  to  attach  for 
debts  that  are  due  on  the  ground  of  non-residence  of  the  de- 
fendant.^ Thus,  in  some  of  the  New  York  cases  cited, ^  where 
the  action  is  by  a  non-resident  against  another  non-resident,  it 
is  held  that  the  affidavit  should  show  that  the  debt  was  con- 
tracted or  payable  in  the  State  where  the  action  was  brought. 
In  Alabama,  the  essential  matter  in  such  cases,  in  addition  to 
the  non-residence  of  def^dant,  is  that  he  has  not  sufficient 
property  in  the  State  of  his  residence  to  meet  the  demand. 
Some  of  the  other  States  may  have  similar  restrictions  upon 
the  non-resident  plaintiff,  but,  for  the  most  part,  they  proceed 
in  the  same  manner  as  residents.  It  is  probably  for  the  same 
reason  that  legislative  bodies  have  done  so  little  to  guard 
against  the  abuse  of  this  process,  when  employed  against  the 
residents  of  other  States,  that  the  courts  have  been  inclined  to 
construe  the  foreign  feature  of  the  statutes  with  special  strict- 
ness.^ Thus,  it  is  decided  in  the  State  of  Illinois,  that  the  al- 
legation of  non-residence  must  be  expressed  in  positive  terms, 
and  not  merely  on  the  information  and  belief  of  affiant.^  In 
many  of  the  States,  it  is  also  provided  by  statute,  where  the 
ground  relied  upon  is  the  non-residence  of  the  debtor,  that  it 
must  appear  that  the  debt  is  due  at  the  time  of  making  the 
affidavit.  It  would  hardly  be  consistent  with  a  decent  respect 
for  the  proprietary  rights  of  citizens  and  residents  of  other 

1  Cobb  ».  Force,  6  Ala.  468;  MitcheU  v.  Pitts,  61  Ala.  219;  STatter  of  Fitch, 
2  Wend.  298;  £x  parte  Shroeder,  6  Cow.  603;  Staples  v.  Faircbild,  3  Comst.  41; 
Sandel  v,  George,  18  La.  An.  526. 

2  Supra, 

*  Barksdale  v.  Hendree,  2  Fatten  Jt,  &  Heatb  (Ya.),  43^ 

4  Winkler  v  3artbel,  6  HL  App*  HI-  See  also,  Kelso  v.  Blackbum,  3  Leiglw 
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States,  to  hold  their  property  subject  to  seizure  and  condemna- 
tion for  debts  which  had  not  yet  matured.  Tliere  may  be  some 
excuse  for  a  summary  proceeding  against  debtors,  who  must 
be  conscious  of  their  duty  to  pay  at  once,  which  does  not  apply 
to  those  who  have  a  right  to  rely  upon  the  contract  by  which 
the  credit  is  extended  into  the  future.  And  to  bring  a  party 
into  court  thus  prematurely  by  constructive  service  of  sum- 
mons, is  not  only  to  subject  him  to  a  harsh  and  rigorous  pro- 
ceeding, but  it  is  to  victimize  him  by  one  which  may  aptly  be 
characterized  as  iniquitous. 

The  question  whether  the  defendant  is  a  non-resident  can- 
not always  be  determined  by  his  presence  or  absence  from  the 
State  ;  as  foreign  attachment  will  issue  though  the  non-resident 
be,  at  the  time,  temporarily  within  the  State.^  And  it  will 
not  lie  where  one  who  is  a  resident  is  temporarily  absent  from 
the  State.  One  is  a  resident  in  contemplation  of  law  of  any 
place  where  he  resides  "  accompanied  with  positive  or  presumi> 
tive  proof  of  an  intention  to  remain  there  for  an  unlimited 
time."^  And  in  Pennsylvania  it  has  been  decided  where  a  man 
who  was  a  sailor,  and  without  a  family,  but  having  relatives 
someof  whom  lived  in  Delaware  and  some  in  Pennsylvania,  hav- 
ing returned  to  Delaware  from  a  voyage,  afterwards  sailed  from 
there,  that  the  latter  State  was  his  residence.'^  The  place  where 
a  person  lives  and  has  his  home  is  taken  to  be  his  domicile,  un- 
til facts  adduced  establish  the  contrary.  A  residence  or  dom- 
icile, once  acquired,  is  presumed  to  continue  until  shown  to 
have  been-changed.°  If  a  married  man  has  two  places  of  res- 
idence at  different  times  of  the  year,  that  will  be  deemed  his 
domicile  which  he  himself  selects,  or  describes,  or  deems  his 
home — where  he  votes  and  exercises  the  rights  and  duties  of  a 
citizen.^  A  place  of  business  within  a  State  does  not,  neces- 
sarily, constitute  the  party  a  resident  of  that  State.     If  his 

*  Burcalowv.  Tramp,  1  Houst.  363 ;  Bryans  v.  Dunseth,  1  Martin.  N.  B.  412. 

•  Guier  v.  O'Daniel,  1  Binn.  349;  (note). 
f  Guier  v.  O'Daniel,  1  Binney  (Pa.)  34a 

«  Mitchell  V.  United  States,  21  Wall.  350  ;  (citing  Bruce  r.  Bruce,  2  Bos.  Sd 
Pull.  228 ;  Story  on  Conflict  of  Laws,  §  41 ;  Somerville  v.  Soinerville,  5  Ves. 
787  ;  Harvard  ColL  v.  Gore,  6  Pick.  370  ;  Wharton's  Conflict  of  Laws,  §  55); 
Keith  V.  Stetler,  25  Kan.  100. 

>  Chariton  v,  Moberly,  59  Mo.  238 ;  Foster  v.  Hall,  4  Humph.  (Tenn.)  346. 
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home  or  dwelling-place  is  in  another  State,  he  will  be  subject 
to  foreign  attachment  in  the  State  where  his  business  is  car- 
ried on.^®  But  a  distinction  is  made  between  "  residence  "  and 
**  domicile  ''  in  Mississippi,  where  it  is  held  that  residence  may 
be  in  one  place  or  State,  and  domicile  in  another ;  and  that 
residence  implies  an  established  abode,  fixed  permanently  for 
a  time  for  business  or  other  purpose,  although  there  may«  be 
an  intent  in  the  future  to  return  to  the  original  domicile.^^ 

Under  the  statute  of  Louisiana,  it  is  held  that  in  order  to 
acquire  a  residence  in  that  State,  a  party  must  have  lived 
there  at  least  one  year,  and  that  until  he  has  done  so,  he  is  a 
non-resident.^^ 

An  insurance  company,  mcorporated  under  the  laws  of  New 
York,  and  having  its  principal  place  of  business  in  that  State, 
which  had  complied  with  the  laws  of  Virginia  in  relation  to  for- 
eign insurance  companies  doing  business  in  the  latter  State,  by 
making  a  deposit  and  appointing  a  citizen  of  Virginia  as  agent, 
etc.,  was  held  not  a  resident  of  Virginia  within  the  meaning 
of  the  foreign  attachment  laws  of  that  State^  and  that  its  prop- 
erty was  liable  to  attachment  as  a  non-resident.^^ 

§  76.  What  constitutes  Non-Beaidence. — ^In  determining  the 
status  of  parties,  in  respect  to  their  liability  to  be  proceeded 
against  as  non-residents,  the  rules  promulgated  by  the  courts 
are  not  always  applicable  to  other  cases  than  the  one  for  which 
the  rule  is  made.  Thus,  the  test  applied  in  one  case  was, 
whether  the  defendant  had  such  n  residence  or  place  of  abode 
within  the  State,  that  he  might  be  served  with  summons  by 
leaving  it  there  in  his  absence.^  This  furnished  a  sufficient' 
rule  for  the  case,  but  might  not  serve  for  all  cases.  For  ex- 
ample, an  immigrant  from  Europe,  newly  arrived  in  New 
York,  having  no  residence  acquired  in  any  other  State,  and 
having  permanently  abandoned  his  former  residence,  must  be 
regarded  as  a  resident  of  the  State  which  he  inhabits  for  the 
time,  whether  he  has  a  place  of  abode  at  which  he  could  be 

M  Wallace  v.  Caatle,  68  N.  Y.  370. 
1^  Morgan  v.  Nunes,  54  Miss.  308. 
u  Boone  v.  Savage,  14  La.  169. 
u  Cowardin  v.  Universal  Life  Ins.  Go.  32  Gratt.  445. 
1  Baldwin  v.  Flagg,  43  N.  J.  L.  495.  See,  also  Fielding  v.  Lucas,  87  K.  Y.  107. 
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eerved  with  process,  otherwise  than  by  personal  deliverj,  or 
not-2 

Proof  that  a  party  went  out  of  the  State,  and  induced  a 
neighbor  to  go  with  him  to  settle  as  his  neighbor  in  another 
State,  and  that  he  was  out  of  the  State  for  a  month  after  suit 
was  brought  against  him,  will  be  sufficient  ground  upon  which 
to  proceed  against  him  as  a  non-resident  by  attachment.^ 

In  Nebraska  it  has  been  held  where  the  defendant  came 
to  the  State  in  May,  1881,  with  intent  to  remain,  and  began 
building  a  house  for  his  family,  but  the  family  did,  not  arrive 
until  October,  1881*,  that  his  property  could  not  be  attached 
as  that  of  a  non-resident  in  June,  1881.^ 

Under  the  statutes  of  Maryland,  absence  of  a  party  in  the 
confederate  army  has  been  held  sufficient  to  constitute  him  a 
non-resident.^ 

A  charge  in  the  affidavit,  of  non-residence,  absconding,  or 
removal,  is  a  good  allegation,  but  it  is  not  sustained  by  proof 
of  the  fact  that  the  defendant  was  separated  from  the  place  of 
holding  court  by  hostile  armies.  And  a  decree  obtained 
against  defendant  under  such  proof  is  void,  and  may  be  set 
aside  on  the  ground  of  fraud,  in  proceedings  instituted  for  that 
purpose ;  but  still  a  decree  entejed  under  such  proof  may  be 
ratified  by  the  defendant  to  such  an  extent  as  to  estop  him 
from  questioning  it.^ 

Where  the  defendant  occupied  lodgings  in  the  State  and 
absconded,  it  was  held  that  he  was  an  inhabitant  of  the  State 
within  the  meaning  of  the  domestic  attachment  law.^ 

And  where  a  man  was  absent  from  the  State  of  his  domicile, 
doing  business  in  another  State  for  three  years,  he  was  held  to 
be  a  non-resident  of  the  State  in  which  he  held  his  domicile, 
and  as  such  waB  liable  to  be  proceeded  against  by  foreign  at- 
tachment.^   Nevertheless,  the  cases  are  quite  numerous  in 

*  Heidenbach  v,  Schland,  10  How.  Pr.  477. 
s  Farrow  o.  Barker,  3  B.  Monroe  (Ky.)  217, 
4  Swaney  v.  Hutcbins,  13  Neb.  266. 
ft  Dorsey  v.  Kyle,  30  Md.  612. 
«  Haynes  v.  Powell,  1  Lea.  (Tenn.)  347. 

f  Kennedy  v.  BaUlie,  3  Yeates,  55;  Lyle  v.  Foreman,  1  Dall.  479. 
^Haggart  v.  Morgan,  6  N.  Y.  422;  55  Am.  Dec.  350;  Borrill  v.  Jewett,  2  Bob^ 
ertson  (N.  Y.)  701;  Contra,  Brundred  v.  Del  Hoyo,  20  N.  J.  L.  328. 
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which  it  is  decided  that  where  a  man  has  a  place  of  business 
in  one  State,  and  lives,  or  has  his  family  permanently  located 
in  another,  the  latter  will  be  regarded  as  his  place  of  res- 
idence,^ and  he  may  be  sued  as  a  non-resident  by  attachment 
in  the  f ormer.^^  Thus,  where  it  appeared  that  defendant  kept 
house  in  Bradford,  New  Hampshire,  where  his  family  lived, 
and  he  received  and  entertained  his  friends,  and  which  place 
he  frequently  called  "  home,"  it  was  held  to  be  his  legal  resi- 
dence, notwithstanding  he  had  for  some  time  been  engaged  in 
business  as  a  merchant  in  the  State  of  New  York,  giving  it  his 
personal  attention,  and  remaining  a  greater  part  of  time  in  the 
latter  State,  with  the  intention  of  making  it  his  permanent 
home.^^  It  was  held  that  so  long  as  his  family  remained  in 
New  Hampshire,  the  intention  to  reside  in  New  York  was  not 
consummated.  Upon  equally  sound  reason  was  it  held  that 
where  a  man  came  to  the  State  of  Illinois,  purchased  a  farm, 
and  for  three  years  carried  on  the  business  of  farming,  voted 
there,  and  declared  his  intention  to  make  it  his  home,  he 
would  be  regarded  as  a  resident  of  the  State,  notwithstanding 
that  he  had  never  brought  his  famOy  to  Illinois.^  Still,  the 
matter  of  intention  has  been  disregarded  in  other  cases,  as,  for 
example,  where  a  resident  and  householder  of  Wisconsin  rented 
a  portion  of  his  dwelling  and  reserved  the  rest,  in  seeming 
conformity  with  the  rule  in  Baldwin  v,  Flagg,^^  but  removed 
his  family  to  Iowa,  where  he  voted,  and  subsequently  to  Ne- 
braska, where  he  rented  a  house ;  he  was  held  to  be  liable  to 
foreign  attachment  in  Wisconsin,  in  spite  of  his  declarations 
that  he  never  intended  to  change  his  residence.'^  And  so, 
where  a  debtor  was  shown  to  have  been  absent  from  the  State 
for  four  or  five  years,  and  there  was  nothing  to  show  that  he 

9  Fielding  v.  Lucas,  87  N.  Y.  197;  Lee  v.  Stanley,  9  How.  Pr.  272;  Murphy  v, 
Baldwin,  41  How.  Pr.  270;  11  Abb.  Pr.  N.  S.  407;  Barry  t?.  Bockover,  6  Abb.  Pr. 
874;  Cbaine  v.  Wilson,  16  How.  Pr.  552;  8  Abb.  Pr.  78;  1  Bosw.  673;  Green  v. 
Beckwith,  38  Mo.  384;  Houghton  v.  Ault,  166  How.  Pr.  77;  Loder  v.  Littlefield, 
89  Mich.  512. 

10  Fielding  v.  Lucas,  87  N.  Y.  197;  Perrine  v,  Evans,  35  N.  J.  L.  221;  Potter  v. 
Kitchen,  6  Abb.  Pr.  374  (note);  Eayne  v.  Taylor,  10  La,  An.  720;  Wallace  v. 
Castle,  68  N.  Y.  370;  Loder  v.  Littlefield,  39  Mich.  512. 

^  Lee  V.  Stanley,  9  How.  Pr.  272. 

^  Wells  V,  The  People,  44  lU.  40. 

M  43  N.  J.  L.  495. 

w  Wolf  V.  McGavock,  23  Wis.  616. 


173  GE0UND8   OP  ATTACHMENT.  §  77 

might  not  remain  absent  for  as  many  years  more,  it  was  held 
that  he  should  not  be  permitted  to  show  an  intention  to  re- 
turn at  some  indefinite  time  in  the  future,  in  order  to  defeat 
a  foreign  attachment  sued  out  in  the  State  of  Maryland.^^  And 
yet  it  cannot  be  denied  that  mere  absence  from  the  State,  how- 
ever long  continued,  if  proven  to  be  temporary,  is  not  sufficient 
to  constitute  non-residence.-^^ 

These  examples,  when  properly  considered,  are  not  neces- 
sarily conflicting  as  to  what  constitutes  residence,  or  non-resi- 
dence. They  each  recognize  the  rule  that  the  residence  of  a 
person  is  where  he  actually  resides,  lives,  has  his  home.  TIi^ 
difference  of  the  circumstances  produces  various  shades  of  con- 
viction, as  to  whether  the  residence  is  established  in  the  one 
place  or  abandoned  in  the  other. 

§  77.    Circumstances  firom  wMoh  Change  of  Residence  may  be 

Inferred. — ^This  is,  as  stated  in  Bisewick  v,  Davis,^  a  mixed 
question  of  law  and  fact,  with  the  latter  feature  largely  pre- 
dominating. The  rule  of  law  can  go  no  further,  than  to  de- 
clare that  a  person's  residence  is  where  he  resides  or  has  his 
home,  and  may  be  elsewhere  than  his  temporary  abiding  place. 
A  man  may  be  absent  from  his  home,  or  residence,  the  great- 
er part  of  the  year.  Where  his  family  resides  is  usually  his 
place  of  residence  ;  but  this  is  only  true  because  his  residence 
is  that  of  his  wife  and  other  members  of  his  family.  They 
may  never  have  been  with  him  in  his  home,  as  in  the  case  of 
Wells  V.  The  People  ;  *  yet  the  rule  that,  while  the  family  rela- 
tion exists,  they  are  presumed  to  have  the  same  residence, 
makes  the  residence  of  the  husband  and  father  the  home  of 
wife  and  children.^  And  when  the  head  of  the  family  has 
abandoned  his  former  residence,  even  though  he  leave  the 
other  members  behind,  it  is  fair  to  presume  that  he  has  acquir- 
ed a  new  residence  elsewhere.     Thus,  in  the  case  of  McCoUem 

u  Bisewick  v.  Davis,  19  Md.  82. 

u  State  V,  Morrison,  60  la.  208;  Lane  v.  Pellows,  1  Mo.  261;  Watson  n.  Pier* 
pont,  7  Mart.  (La.)  413;  Smith  v,  Dalton,  1  Cinn.  Sup.  Ot.  IL  160. 

il9Md.82;iSupra,  §76. 

a44llL40;  Supra,  \  76. 

9  Hackettstown  Bank  u.  Mitchell,  28  H.  X  L.  676;  MoCoUem  v.  White,  23  Ind. 
43. 
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t;.  White,*  the  debtor,  being  deeply  involved  and  hard  pressed 
by  his  creditors,  left  the  State  on  the  eve  of  the  session  of 
court,  upon  false  pretexts,  leaving  his  family  ignorant  of  the 
cause  of  his  departure  or  his  destination.  He  had  been  ab- 
sent for  nearly  one  year  in  Nevada,  with  no  apparent  intention 
to  return.  The  circumstances  were  such  as  to  warrant  the 
inference  that  he  had  no  such  intention.  Upon  this  state  of 
facts  the  finding  of  the  jury,  that  he  had  ceased  to  be  a  resident 
of  Indiana,  was  sustained.  In  this  case,  the  rule  as  to  what  con- 
stitutes residence  is  given,  as  the  being  in  a  given  place  with 
the  intention  of  making  it  one's  home.  This  seems  to  confront 
the  ruling  of  the  court  in  Lee  v.  Stanley,^  where  it  is  held  that 
being  in  a  place  with  such  intention  does  not  make  it  his  resi- 
dence, until  the  person  has  actually  taken  up  his  residence  in 
the  new  place,  and  abandoned  the  old.  The  particular  circum- 
stances of  the  two  cases  were  notably  different. 

Another  example  may  be  given,  where  the  decision  of  the 
court  was  based  upon  particular  circumstances  from  which  a 
change  of  residence  was  inferred,  but  which  cannot  supply  a 
rule  for  other  cases,  even  slightly  different,  or  it  may  be  differ- 
ently viewed  by  the  court.  Defendant  sailed  for  the  West 
Indies  as  supercargo,  expressing  an  intention  to  return  in 
twelve  or  eighteen  months,  at  farthest.  He  took  with  him 
about  four-fifths  of  his  property,  and  the  remaining  one-fifth  he 
assigned  for  the  benefit  of  his  creditors.  Arriving  at  his  des- 
tination, he  engaged  in  business,  and  during  nine  months'  ab- 
sence said  nothing  in  his  correspondence  about  returning* 
This  was  held  to  indicate  that  he  had  changed  his  residence, 
and  his  property  situated  at  the  place  abandoned  was  subject 
to  foreign  attachment.^ 

And  so  an  absence  of  ten  years  from  the  State,  with  no-com- 
munication with  anyone  there,  or  about  the  property,  is  good 
evidence  of  a  party's  intent  to  abandon  his  domicile  in  the 
Btate.^ 

The  only  rule  to  be  extracted  from  these  cases  is,  that  how- 

A  23  Ind.  43. 

«  9  How.  Pr.  272;  Supra,  §  76. 

•  Nailor  v,  French,  4  Teates  (Pa.)  24L 

r  Walker  v.  Barrelli«  32  La.  An.  467, 


176  GB0UND8  OF  ATTACHKEKT.  §  78 

ever  positively  or  distinctly  it  is  necessary  to  allege  non-resi- 
dence, where  it  is  relied  on  as  a  ground  of  attachment,  it  is 
nevertheless  a  fact  to  be  proved  as  any  other  disputed  matter, 
by  direct  testimony,  or  by  circumstances. 

The  conflict  of  authority  indicated  by  the  diverse  ezpres- 
Bions  of  the  court,  may  often  be  accounted  for  by  a  close  ex- 
amination of  the  peculiar  facts  of  each  case,  in  reference  to 
which  the  generalizations  are  intended  to  apply  respectively. 

§  78.  Intention  does  not  Gtovem  unless  tbe  Change  is  actu- 
ally made. — ^Thus,  where  a  party  had  already  gone  to  another 
State,  intending  to  remove  his  family  when  he  had  found  a 
new  home  for  them,  it  was  held  that  until  he  had  accomplish- 
ed the  object  of  his  mission  he  retained  his  original  place  of  res- 
idence. It  was  even  decided  that  he  continued  to  be  a  resident 
where  his  family  remained,  until  he  had  left  with  them  on  his 
way  to  their  new  home.^  So  long  as  the  absence  of  the  head 
of  the  family  is  merely  tentative,  in  respect*  to  a  permanent 
change,  he  may  be  regarded  as  still  residing  with  his  family  at 
their  original  domicile.  There  must  be  a  concurrence  of  fact 
and  intention,  in  order  to  effect  such  a  change  in  the  status  of 
a  party,  as  to  subjecf  him  to  foreign  attachment.^  He  must 
not  only<intend  to  make  the  change  permanent,  but  that  inten- 
tion must  have  reference  to  an  accomplished  fact,  so  far  as  his 
own  departure  and  selection  of  a  new.domicile  is  concerned. 
The  intention  only  governs,  in  so  far  as  it  lends  significance  to 
the  act.^  The  debtor  is  not  necessarily  estopped  from  claiming 
his  original  domicile,  by  a  declaration  of  his  intention  to  change. 
Until  this  change  is  actually  made,  his  intentions  are  sub- 
ject to  revision,  without  altering  his  status  in  the  least.  It  is 
essentially  different  from  an  intention  formed  in  reference  to  a 
change  of  domicile  which  he  has  already  made.  So,  where-an 
old  resident  suddenly  disappeared,  saying  that  he  intended  to 
leave  the  State,  but  changed  his  mind,  and  within  ten  days 
returned  without  having  gone  beyond  the  boundaries  of  the 
State,  the  court  held  that  foreign  attachment  would  not  be 

1  Pf  ontz  V.  Comferd,  96  Pa.  St.  420. 

s  Reed'B  Appeal,  71  Pa.  St.  378. 

*  Smith  V.  Story,  1  Humph.  420;  Adams  v.  Evans,  irXan.  174^ 
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sustained  against  him,  though  the  writ  was  issued  during  his 
temporary  absence.*  And  in  an  action  for  wrongful  attach- 
ment, where  the  declarations  of  the  alleged  non-resident  were 
relied  on  to  establish  the  fact,  the  court  ruled  against  the  ad- 
mission of  those  made  prior  to  the  attachment,  not  in  the  pres- 
ence of,  or  communicated  to,  the  attaching  creditor  until  after 
the  attachment ;  also  against  the  admission  of  those  made  after 
the  writ  was  levied.  It  was  also  held  that  the  general  impres- 
sion of  those  in  the  neighborhood  of  the  debtor,  that  he  was 
about  to  leave,  was  inadmissible  to  establish  the  fact.^ 

I  cannot  fully  endorse  the  doctrine,  that  before  one  may  be- 
come a  non-resident  of  one  State  he  must  have  acquired  a  resi- 
dence elsewhere.  This  is  true  in  those  cases  where  the  giving 
up  of  one's  domicile  depends  upon  his  acquiring  a  new  one. 
The  latter  event  serves  to  fix  the  date  when  the  party  ceased 
to  reside  in  the  place  left.  Yet  this  is  so  frequently  laid  down, 
that  it  would  be  accepted  as  a  rule  of  general  application,  were 
it  not  for  the  frequency  with  which  the  same  courts,  in  deter- 
mining the  status  of  an  absentee,  take  no  notice  whatever  of 
whether  he  has  acquired  a  new  residence.  Thus,  where  the 
question  was  as  to  the  residence  of  a  volunteer  during  the  war, 
while  holding  that  his  absence  in  the  army  would  not  affect 
his  status  as  a  resident,  this  doctrine  of  the  necessity  of  acquir- 
ing a  new  residence  was  broadly  laid  down.^  In  other  cases 
cited  from  the  same  State,^  as  well  as  one  from  Maryland,^  the 
non-residence  of  the  absentee  is  rested  upon  the  question  of 
time  and  probability,  giving  no  consideration  whatever  to 
whether  he  had  acquired  a  new  residence  elsewhere.  Where 
the  negative  proposition — that  defendant  is  not  a  resident  of  a 
particular  State — is  in  question,  it  would  seem  that  it  might  be 
established  in  some  instances,  where  the  persons  in  question 
had  no  known  or  fixed  residence. 

The  question  of  residence  is  often  held  to  be  one  of  inten- 
tion. But  it  must  be  of  present  intention,  and  not  merely  of 
design  for  the  future.     Thus,  in  Kansas,  it  was  held  that 

*  Shipman  v.  Woodbury,  2  Miles  (Pa.)  67. 

«  Havifl  u.  Taylor,  13  Ala.  324. 

«  Tibbitts  V.  Townsend,  15  Abb.  Pr.  221. 

'  Supray  §  76. 

s  Eisewick  v.  Davis,  19  Md.  82. 
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-where  a  person  starts  to  leave  one  State  to  become  a  resident 
Off  another,  he  must  get  outside  the  first  before  he  can  be  re- 
garded as  a  non-resident  of  that  State.^ 

§  79.  The  Intention  to  Return. — ^Thongh  it  is  quite  true 
that  the  fact  of  non-residence  cannot  be  made  out  by  simply 
proving  an  intention  to  leave,  or  an  intention  of  one  who  has 
left  to  select  a  residence  elsewhere,  yet  where  the  intention  is 
directed  to  the  retention  of  a  domicile  already  acquired,  it  will 
be  regarded  as  of  more  significance.  An  intention  of  an  ab- 
sentee to  return,  stands  upon  quite  a  different  footing  from  an 
intention  to  depart.  The  intention  to  return  will  preserve  the 
status  of  the  absent  resident,  provided  such  intention  can  be 
established  to  the  satisfaction  of  court  or  jury,  and  provided 
also  that  the  absentee  has  not  acquired  a  residence  elsewhere. 
This  is  not  at  all  impracticable ;  for  one  may  have  two  sep- 
arate residences,  in  different  States,  and  while  he  is  living  at 
the  one  may  have  a  definite  intention  to  return  to  the  other. 
Nevertheless,  he  is  held  to  be  a  non-resident  of  the  State  from 
which  he  is  absent,  while  actually  residing  in  the  other,  not- 
withstanding his  intention  to  return.^  The  main  difiSculty  in 
the  way  of  rendering  this  intention  effective  is  not  in  the  prin- 
ciple involved,  but  in  establishing  the  fact.  We  have  already 
noticed  some  of  the  cases  where  an  caressed  intention  to  re- 
turn was  disregarded  in  the  face  of  long  continued  absence 
without  a  definite  time  of  return  being  fixed.^  It  has  also  been 
decided  that  an  actual  return  after  the  summons  has  been  is- 
sued will  not  establish  the  prior  intention  to  return.*  The  in- 
tention to  return  must  be  without  having  taken  up  a  perma- 
nent residence  elsewhere  ;  otherwise  it  will  only  have  the  ef- 
fect of  an  intention  to  acquire  a  new  place  of  abode  in  the 
future,  which  is  not  aided  by  the  fact  that  the  new  place  of 
residence  is  the  one  formerly  abandoned. 

§  80.  Several  Non-resident  Defendants. — When  the  action 
is  against  several  non-residents,  who  are  members  of  a  co- 

0  Ballinger  v.  LaDtier,  15  Kan.  60S;  Contrat  Clark  v.  Waxd,  12  Gzatt.  (Va.)  44a 
^  Stout  V.  Leonard,  37  N.  J.  L.  492. 

*  Supra,  $  76. 

*  Simons  V.  Jacobs,  15  La.  An.  425. 
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partnership,  and  the  subject  of  the  action  is  a  debt  owing  by 
the  firm,  it  has  been  held  sufficient  for  the  affidavit  to  charge 
that  the  firm  was  non-resident,  without  specifying  that  each 
member  thereof  resided  in  another  State.^  But  it  is  held  other- 
wise, if  one  of  the  copartners  resides  in  the  State.^  Neverthe- 
less, in  Kentucky,  where  the  attachment  runs  against  several 
non-residents,  who  are  jointly  liable,  whether  as  partners  or 
otherwise,  the  casual  appearance  of  one  who  is  served  with 
process  will  not  prevent  the  sale  of  the  attached  property.^ 
The  interest  of  a  resident  partner  cannot  be  levied  on,  even 
for  a  partnership  debt,  in  an  attachment,  on  account  of  the 
non -residence  of  his  copartners,*  Nevertheless,  the  interest 
of  the  non-resident  may  be  so  levied  upon,  whether  the  debt 
be  against  the  firm,  or  against  the  individual  member*'^ 

§  81.    The  aUegatlon  of  Non-Residence — ^How  supported. — 

'The  same  general  rules  already  given  as  to  certainty  and  defi- 
.niteness  in  the  affidavit,^  will  govern  in  respect  to  this  ground 
.of  attachment,  with  various  statutory  modifications.  It  has 
heen  held  sufficient,  where  the  defendants  are  alleged  not  to  be 
citizens  of  the  State,  and  are  not  residents  therein.^  And 
^where  the  language  of  the  statute  was,  that  the  attachment 
would  lie  against  a  defendant  who  "  resides  out  of  the  State,'* 
llie  allegation  that  he  was  a  non-resident  was  held  a  substantial 
^oompliance.^  So  where,  to  the  allegation  that  defendant  re- 
sided out  of  the  State,  was  added  the  explanatory  words, "  hav- 
ing acquired  no  legal  residence  in  the  State,"  it  was  held  suf- 
ficiently explicit  and  certain.*  And  in  an  action  before  a  justice 
of  the  peace,  it  was  held  sufficient  to  state  that  the  defendant 
was  a  non-resident  of  the  county,  though  that  did  not  conform 
precisely  to  the  language  of  the  statute.^    An  allegation  that 

1  Chambers  v,  Sloan,  19  Ga.  BL 

s  Wiley  v.  Sledge,  8  Oa.  532. 

8  Jackson  v.  Perry,  13  B.  Mon.  231. 

<  Wiley  V.  Sledge,  8  Ga.  632. 

^  McHaney  v.  Gawthom.  4  Helsk.  (Tenn. )  6061;  Connor  t;.  Dnnlap,  64  Gta.  68QL 
1  Ante,  §  59. 

^  Franklin  o.  Glaflin,  49  Md.  24. 
s  Graham  v.  Boff,  8  Ala.  171. 

<  Farley  v.  Farion,  6  La.  An.  726. 
«  Van  Kirk  w.  Wilds,  11  Barb.  520. 
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defendant  is  not  a  resident  of  the  State,  is  equivalent  to  saying 
that'  he  is  a  non-resident.^  But  an  allegation  that  defendant 
has  gone  beyond  .the  reach  of  his  creditors,  does  not  amount  to 
an  allegation  of  non-residence,  nor  comply  with  the  require- 
ments of  any  statute-  where  this,  or  any  equivalent  expression, 
is  used  to  designate  the  circumstances  that  will  warrant  the 
issue  of  foreign  attachment.^  And  where  the  statute  requires 
the  further  stsktement,  that  process  cannot  be  served  upon  de- 
fendant by  reason  of  his  non-residence,  such  additional  fact 
must  be  distinctly  averred.  It  is  not  embraced  in  an  allegation 
that  defendant  is  absent  from  the  State,  and  not  a  resident 
therein.' 

The  affidavit  of  non-residence  should  refer  to  the  time  of 
suing  out  the  writ,  or  at  least,  the  approximate  time.  In  one 
instance  an  attachment  was  set  aside  for  no  other  reason  than 
that  the  affidavit  was  made  two  days  prior  to  the  attachment.^ 
And  where  the^  oath  required  was,  that  the  defendant  was  not, 
^^at  that  time,"  a  resident  of  the  State,  it  was  held  that  such 
an  allegation  would  not  be  sustained,  by  showing  that  the 
debtor  had  surrendered  the  keys  of  the  premises  previously  oc- 
cupied by  him,  and  was  at  the  time  superintending  the  trans- 
portation of  his  goods  and  chattels  to  a  place  out  of  the  State. 
At  that  time  he  may  not  have  been  subject  to  domestic  attach- 
ment, but  he  had  not  yet  ceased  to  be  a  resident  of  the  State.^^ 
The  rule  is  not  uniform  as  to  the  manner  in  which  non-residence 
must  be^  alleged  in  the  affidavit,  whether  positive,  or  upon  the 
affiant's  information  and  belief.  Perhaps  in  a  majority  of 
the  States  the  latter  form  of  averment  will  be  held  sufficient 
under  the  statutes  at  present  in  f6rce."  Where  this  form  is 
sufficient,  the  belief  of  affiant,  and  not  the  truth  of  the  fact, 
becomes  the  foundation  of  the  action  and  the  source  of  juris- 
diction to  issue  the  writ.  It  will  accordingly  support  the  titles 
acquired  under  the  Attachment  against  collateral  attack  after 

«  Wiltse  V,  Stearns,  13  la.  282. 

T  Crayne  v'.  Wells,  2  111.  App.  674. 

s  Thompson  v.  Chambers,  12  Sm.  &  M.  488. 

0  Fessenden  o.  HiU,  6  Mich.  242. 

M  Kugler  i;.  Shreve,  28  N.  J.  L.  129;  (citing  with  approval— City  Bank*  v, 
Merritt,  13  N.  J.  L.  131;  Brundred  v,  DelHoyo,  20  N.  J.  L.  328;  Clark  v.  Likens, 
26  N.  J.  L.  207.) 

u  See  Statutes;  Supra^  §  74  (note);  Trew  v.  Oaskill,  10  Ind.  266. 
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judgment  and  sale,  as  the  court  will  not  inquire  into  the  truth 
of  the  allegations  of  the  affidavit.^  But  this  allegation  can- 
not be  supported  in  the  face  of  direct  attack  by  motion  to 
quash,  to  dissolve,  or  traverse  in  any  form,  by  proof  that  the 
affiant  believed  the  facts  to  exist  as  alleged,  even  though  it 
appeared  that  he  had  good  reason  so  to  believe,  and  these 
reasons  were  the  acts  of  defendant  himself  .^^ 

§  82  Non-Resident  Heirs  of  Deceased  Debtor. — Some  dis- 
crimination is  made  in  favor  of  non-residents,  when  the  debt 
is  that  of  a  deceased  ancestor  of  defendants,  and  the  attach- 
ment is  levied  upon  real  estate,  which  comes  to  them  by  de- 
scent. The  rule  is  that  the  real  estate  of  a  decedent  cannot 
be  resorted  to,  in  course  of  administration,  for  the  purpose  of 
paying  debts,  until  the  personalty  has  been  exhausted.  Pro- 
vision is  made,  however,  in  the  statutes  of  some  of  the  States 
for  proceeding  by  foreign  attachment  against  the  property  of 
the  decedent.  The  advantages  of  a  resort  to  this  mode  of  pro- 
cedure in  cases  of  this  kind  will  be  apparent,  when  it  is  consid- 
ered with  what  facility  the  vigilant  home  creditors  of  deceased 
debtors  may  press  their  claims  to  summary  adjustment,  with- 
out the  hindrance  and  delay  that  might  occur  if  their  living  ad- 
versaries were  present  and  resisting.  The  real*  estate  may  be 
attached,  the  case  go  to  judgment,  and  the  property  sold,  before 
the  non-resident  heirs  are  fully  aware  of  their  title,  much  less 
of  the  perils  with  which  their  new  acquisitions  are  surrounded. 
These  advantages,  however,  are,  in  some  instances  at  least,  re- 
served for  the  home  creditor,' where  a  non-resident  creditor  is 
not  permitted  to  proceed  by  foreign  attachment  against  the 
property  of  a  deceased  non-resident  debtor.^  When  the  pro- 
ceeding is  against  the  non-resident  heirs,  the  courts  should  ex- 
act the  strictest  conformity  to  statutory  requirements,  espec- 
ially in  the  observance  of  precautions  in  behalf  of  absent  par- 
ties. Strangers  are  not  apt  to  be  unduly  favored  by  legisla- 
tures. Hence,  their  interests  should  be  jealously  guarded  by 
the  courts. 

■M  Weber  v,  Weitling.  18  K.  J.  Eq.  441. 
^  Dignan  v.  Wheeler,  2  Kott  &  McC.  (S.  0.)  328.. 
1  Merchant  o.  Preston,  1  Lea  (Tenn.)  280. 
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Where  the  proceeding  was  against  the  heirs  of  a  judgment 
debtor,  it  was  held  that  their  non-residence  should  be  distinct- 
ly averred.  Giving  the  name  of  one  of  the  heirs,  accom- 
panied with  the  statement  that  the  others  were  unknown,  and 
that  all  of  them  were  not  residents  of  the  State,  was  insufficient. 
There  is  a  manifest  difference  between  the  allegation  that  all 
are  non-residents,  and  that  all  are  not  residents,  which  applies 
to  such  averments  when  made  in  reference  to  several  defend- 
ants in  any  case.  It  was  also  held  that  the  affidavit  should 
state  that  there  was  no  executor  or  administrator,  or  personal 
assets  to  discharge  the  debt.' 

§  83.  Foreign  Corporations. — ^There  seems  to  be  no  special 
reason  why  special  mention  should  be  made  of  foreign  corpo- 
rations in  the  statute.  Where  non-residence  is  a  ground  of  at- 
tachment, it  would  embrace  artificial  as  well  as  natural  per- 
sons. It  is  a  well-recognized  principle,  that  private  corpora- 
tions, organized  and  chartered  under  the  laws  of  a  particular 
State,  are  residents  of  that  State,  and  no  other,  unless  they 
are  also  chartered  in  such  other  State.^  Hence,  it  would  fol- 
low, that  if  such  a  corporation  should  be  proceeded  against  by 
foreign  attaehment,  the  fact  of  their  incorporation  in  another 
State  need  not  be  alleged,  if  the  fact  of  non-residence  is  suffi- 
ciently stated.'  Nevertheless,  the  determination  of  the  ques- 
tion whether  a  particular  corporation  Is  foreign  to  the  State 
where  its  business  is  established,  has  not  been  reached  in  every 
case  without  some  difficulty,  as  in  the  case  of  a  banking  com- 
pany incorporated  in  the  State  of  Virginia,  prior  to  the  admis- 
sion of  West  Virginia  as  a  separate  State.  Its  branches  were 
established  in  that  part  of  the  State  which  was  subsequently 
embraced  within  the  boundaries  of  the  new  State ;  and  it  was 
held  there  to  have  retained  its  character  as  a  domestic  corpo- 
ration, and  could  not  be  proceeded  against  in  West  Virginia  by 
foreign  attachment.^ 

>  Powen  V.  HoTBt,  3  Blackf .  229. 

1  St.  Louis  V.  Wiggin'  b  Ferry  Co.,  40  Mo.  580;  Bank  of  Angusta  v,  Earle,  13 
Pet.  519;  Camp  v.  Byrne,  41  Mo.  526;  GUI  v,  Kentucky  etc.  Co.,  7  Bush,  63; 
Evans  v.  Monot,  4  Jones  Eq.  231;  New  Orleans  etc.  B.  Co.  v.  Wallaoe,  50 
Miss.  244;  Famum  v,  Blackstone  Canal  Co.,  1  Smnn.  47. 

^  Miss.  Cent.  B.  Co.  v.  Plant,  58  6a.  168. 

•  Fannen'  Bank  of  Ya.  v.  Gettinger,  4  W.  Ya.  305. 
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§  84.  Absconding  Debtors.  —  The  term  "abscond"  has  a 
meaning  quite  distinct  from  some  other  acts  with  which  it  is 
usually  associated.  As  these  acts  are  frequently  incidental  to 
the  absconding,  they  often  become  confounded  with  it,  and  are 
supposed  to  be  definable  by  interchangeable  terms.  But  in 
the  sense  in  which  this  term  is  employed  as  a  ground  of  at- 
tachment, it  has  a  meaning  quite  definite,  and  limited  to  the 
objects  and  purposes  of  this  mode  of  procedure.  The  evils  to 
be  remedied  by  attachment  are  such  as  expose  the  creditor's 
rights  and  security  to  hazard,  and  hence  the  absconding  of  the 
debtor  must  be  in  some  way  to  the  injury  of  his  creditor.  So 
it  is  said  that  to  abscond  is  to  hide,  conceal,  or  absent  one's 
self  clandestinely,  with  intent  to  avoid  the  service  of  legal  pro- 
cess.^ 

This  is  an  apt  explanation  of  the  meaning  of  the  term.  Anoth- 
er is,  to  secretly  remove  from  his  usual  residence,  with  intent 
to  evade  paying  his  debts,  or  to  injure  or  defraud  his  creditors, 
though  he  has  not  left  the  State.  ^  Taken  together,  these  two 
definitions  seem  to  embraee  about  every  phase  of  the  act  of 
absconding,  as  applied  to  the  attachment  law.  Both  are  more 
comprehensive  and  exhaustive  than  either ;  for  it  is  plain  that 
the  latter  includes  more  in  the  intent  to  evade  the  payment  of 
debts,  injure  or  defraud  creditors,  than  the  former,  which  con- 
fines the  intent  to  the  evasion  of  process.  It  is  equally  clear 
that  the  former  embraces  more  in  "  to  hide,  conceal,  or  absent 
oneself  clandestinely,"  than  the  latter,  in  ^^  to  secretly  remove 
from  his  usual  residence."  Removal  from  the  residence  is 
not  essential  to  constitute  absconding.  Under  the  former  def- 
inition, the  act  would  be  complete  if  the  debtor  hid  himself 
upon  his  own  premises,  or  concealed  the  fact  of  his  presence 
in  any  manner,  by  giving  out  that  he  had  gone  abroad,  or  by 
disguising  himself  to  avoid  recognition. 

It  is  quite  evident  that  the  allegation  that  the  debtor  has 
absconded,  or  absconds,  or  is  absconding,  is  not  supported  by 
evidence  that  he  is  openly  leaving  his  usual  place  of  abode  in 
the  State,  or  even  leaving  the  State,  though  he  may  be  at  the 

I  Bennett  v,  Avant,  2  Sneed,  152;  Ellington  v.  Hoore,  17  Mo.  424  j  Gom  v. 
GowiDK,  5  Bicbardson  Law  (S.  G.)  477. 
3  Stouffer  V.  Kiple,  44  Md.  477. 


183  6B0UXD8  OF  ATTACHMENT.  §  85 

same  time  removing  Ins  goods,  with  himself  and  family.^  In 
Connecticut  an  absent  or  absconding  debtor  is  defined  as  one 
who  lives  without  the  State,  or  who  has  intentionally  concealed 
himself  from  his  creditors,  or  withdrawn  himself  from  the 
reach  of  their  suits,  with  intent  to  frustrate  their  just  demands.^ 

Leaving  the  State  may  be  an  element  of  the  particular  act 
complained  of,  in  fact  is  one  of  the  usual  incidents  of  abscond- 
ing ;  but  it  does  not  in  itself  constitute  the  act,  nor  is  it  essen- 
tial to  its  proof.^  Absence  from  home  or  from  the  State  is 
another  incidental  feature,  which  is  neither  essential  to,  nor 
conclusive  proof  of,  absconding,  present,  past  or  contemplated.^ 
Where  the  terms  abscond  and  conceal  are  both  used,whether  dis- 
junctively or  otherwise,  they  are  held  to  mean  the  same  thing  J 

They  are  different  phases  of  the  same  fact.  But  absconding 
would  not  be  made  out  by  the  simple  act  of  personal  conceal- 
ment, nor  yet  by  clandestine  departure,  nor  any  of  the  other 
forms  in  which  the  active  part  of  absconding  may  be  establish- 
ed, without  the  accompanying  intent  to  evade  process,  or  the 
payment  of  debts,  or  to  injure  or  defraud  creditors.^  It  has 
even  been  held  that  a  stranger  within  the  State,  in  disguise 
for  the  purpose  of  concealing  himself  from  foreign  creditors, 
would  not  be  subject  to  domestic  attachment.^ 

But  one  may  conceal  himself,  within  the  meaning  of  the  at- 
tachment law,  in  any  manner,  or  by  any  act  designed  to  keep 
secret  from  his  creditors  his  whereabouts,  as  by  having  his 
presence  denied  by  members  of  his  family,  or  by  leaving  a 
place  requesting  false  information  of  his  movements  to  be  giv- 
en to  inquircrs.^^ 

§  85.  Evidence  of  Absconding. — Nevertheless,  many  of  these 
acts  which,  in  themselves,  fall  far  short  of  absconding,  taken 

s  Kugler  v.  Shreve,  28  N.  J.  L.  129;  City  Bank  v,  Merrit,  13  N.  J.  L.  131; 
Brandredt;.  Del  Hoyo,  20  N.  J.  L.  328;  Clark  v.  Likena,  26N.  J.  L.  207. 
4  Fitch  w.  Walte,  5  Conn,  117. 

*  Middlebrook  v.  Ames,  6  Stew.  &  Port  158. 

*  Pitts  V,  Barroughfl,  6  Ala.  733;  Mandel  v.  Peet,  18  Ark.  236. 
7  Qo88  V.  Gowing,  5  Blchardson  Law  (3.  C.)  477. 

*  Held,  that  attachment  was  not  warranted  when  debtor  absconded  to  avoid 
criminal  prosecution.— Evans  v.  Saul,  8  Mart.  N.  S.  (L.  A.)  127. 

0  Thurneyssen  v.  Vouthier,  1  Miles  (Pa.)  422. 
^  North  V.  McDonald,  1  Biss.  07. 
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in  connection,  may  serve  to  prove  the  fact.  The  Intent  is  one 
of  those  facts  which  it  is  particularly  difficult  to  prove  by  direct 
and  positive  testimony.  The  reason  of  this  is  probably  that, 
where  the  intent  is  at  issue,  it  is  an  intent  to  do  that  which  it 
is  to  the  immediate  interest  of  the  party  to  conceal.  The  in- 
tention to  conceal  oneself  naturally  leads  to  a  concealment  of 
the  intention.  This,  therefore,  which  is  so  essential  to  give 
significance  to  the  known  acts  of  a  debtor,  depends  for  its 
proof  entirely  upon  inference,  to  be  drawn  from  these  acts  and 
the  surrounding  circumstances.  Thus,  wliere  it  was  shown 
that  the  debtor  left  clandestinely,  took  up  .  his  residence  in 
another  State,  and  that  he  fraudulently  and  clandestinely  dis- 
posed of  his  goods,  it  was  held  that  the  evidence  tended  to  es- 
tablish the  charge  in  the  affidavit  of  absconding.^  From  such 
facts  as  these  a  rational  inference  may  be  drawn,  that  the  clan- 
destine departure,  the  disposal  of  goods,  and  the  avoidance  of 
the  payment  of  debts,  were  connected  by  an  intent  to  accom- 
plish that  to  which  they  all  tended — ^the  defrauding  of  credit- 
ors.^ 

Where  the  evidence  relied  upon  to  prove  the  abscondmg  is 
the  manner  in  which  defendant  left,  words  spoken  by  him  at 
the  time,  indicating  where  he  was  going,  will  be  considered  as 
part  of  the  res  geatce^  whether  spoken  in  the  presence  of  plain- 
tiff or  not,  and  have  been  held  admissable  in  behalf  of  defend- 
ant, to  disprove  the  alleged  intention  to  abscond.^  The  inten- 
tion, however,  cannot  be  established  by  proof  of  the  general 
reputation  in  the  neighborhood.  Such  evidence  as  this,  when 
offered  for  similar  purposes,  in  connection  with  the  administra- 
tion of  the  attachment  law,  has  been  declared  incompetent.^ 
Where  the  known  fact  relied  upon  to  prove  the  absconding  is 
the  secret  departure  of  defendant,  or  his  concealment,  the  mere 
fact  of  his  appearance  does  not  disprove  the  allegation.^  A 
charge  in  the  affidavit  of  absconding,  non-residence,  or  removal, 
was  held  a  good  allegation,  but  it  was  not  sustained  by  j)roof 

1  Boss  V.  Clark.  32  Mo.  296. 

•  Morgan  v,  Avery,  7  Barb-  6fi6. 

•  Oliver  v.  Wilson,  29  Ga.  642. 

«  Offutt  V,  Edwardd,  9  Bob.  (La.)  90^ 

•  Havia  v.  Taylor,  13  Ala.321. 
«  Phmips  0 .  Orr,  11  la.  28a 
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of  the  fact  that  the  defendant  was  separated  from  the  place  of 
liolding  court  bj  hostile  armies ;  and  a  decree  obtained  against 
defendant  under  such  proof  is  void,  and  may  be  set  aside  on 
the  ground  of  fraud,  in  proceedings  instituted  for  that  purpose ; 
but  still  a  decree  entered  under  such  proof  may  be  ratified  by 
the  defendant  to  such  an  extent  as  to  estop  him  from  question- 
ing it  J  The  absconding  having  been  shown  to  exist  as  required 
in  the  statute,  at  the  date  of  the  affidavit  or  writ,  the  return 
cannot  affect  the  right  of  plaintiff  to  proceed.  The  fact  to  be 
established  is,  whether  the  defendant,  by  his  conduct,  came 
within  the  letter  and  spirit  of  the  law  at  the  time  alleged,  and 
not  whether  he  has  since  continued  to  act  in  disregard  of 
plaintiff's  rights.  His  own  declarations  at  the  time  may  be 
sufficient  to  establish  the  fact,  provided  it  is  the  fact,  which  is 
placed  in  issue  by  the  affidavit,  and  one  which  is,  by  the  statute, 
made  a  ground  of  attachment.^  He  may  also  disprove  the  al- 
legation that  he  secreted  or  attempted  to  secrete  himself,  by 
proof  of  his  declarations  openly  made  on  the  eve  of  his  depart- 
ure or  disappearance.  The  question  whether  he  was  conceal- 
ed or  not,  cannot  be  determined  simply  by  the  fact  that  his 
whereabouts  was  unknown  to  the  plaintiff.  In  order  to  show 
that  he  did  not  secrete  himself,  defendant  need  not  show  that 
he  communnicated  his  place  of  destination  to  plaintiff.  Jt  is 
sufficient  for  him  to  show  that  it  was  generally  known.* 

§  Stf.    Uanner  in  which  Absconding  should  be  Alleged. — ^But 

it  has  not  always  been  an  easy  matter  to  apprehend  the  spirit 
of  the  law,  in  respect  to  this  particular  ground  of  attachment. 
The  act  of  absconding  is  expressed  in  the  statute  in  several  dif- 
ferent tenses,  neither  of  which  is  said  to  comprehend  either  of 
the  others.  Thus,  where  the  statutory  ground  is  that  the  debtor 
absconds^  it  is  not  sufficient  to  state  in  the  affidavit  that  he  has 
ahiconded^  nor  that  he  he  is  about  to  abscond.^  And  where 
the  debtor  should  have  absconded,  in  order  to  entitle  the  plain- 
tiff to  his  remedy,  it  will  not  meet  the  requirements  of  his  case 

'  Haynes  v.  PoweU,  1  Lea  (Tenn.)  347. 

•  Livertnore  v,  Khodes,  27  How.  Pr.  606;  Wilson  v,  Britton,  6  Abb.  Pr.  33, 

0  Walcott  V.  Hendrlck,  6  Tex.  406. 

1  Levy  r.  Millman,  7  Oa.  167;  Kennedy  v.  DUlon,  1  A.  K»  Manb.  262. 
s  Bennett  v.  Avant,  2  Sneed,  152. 
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to  allege  that  he  la  about  to  abscond.'  So,  where  the  latter 
form  of  expression  is  laid  down  in  the  statute,  to  enable  the 
creditor  to  anticipate  the  adverse  action  of  his  debtor,  it  seems 
that  the  affiant  cannot  safely  depart  from  the  language  of  the 
statute  in  attempting  to  recite  what,  in  his  estimation,  would 
amount  to  absconding.  Thus  it  was  held,  that  where  the  af- 
fidavit alleged  that  defendant  was  making  secret  preparations 
to  leave  for  Ireland,  without  ostensible  business  there,  these 
statements  were  not  equivalent  to  a  simple  allegation  that  de- 
fendant was  about  to  abscond.^  But  an  allegation  that  de- 
fendant was  about  to  abscond  himself  and  his  property  out  of 
the  State,  was  justly  held  to  be  equivalent  to  saying  that  he 
was  about  secretly  to  remove  himself  and  property.^ 

Is  absconding^  is  another  form  in  which  the  fact  may  be  ex- 
pressed to  meet  the  requirements  of  the  statute,  but  only  when 
the  language  there  employed  is  equivalent  to  absconds^ 

The  distinction  made  between  absconds  and  has  absconded 
is  necessary  to  anything  like  exact  construction.  The  confus- 
ion of  these  terms  arises  from  a  misapprehension  of  the  mean- 
ing attached  to  the  former.  The  construction  which  leads  to 
this  misapprehension  takes  the  statute  to  mean,  when  it  says 
in  substance  that  attachment  will  lie  when  a  debtor  absconds, 
that  from  the  time  he  commits  the  act  by  running  away  from 
his  creditors,  with  intent  to  avoid  payment,  he  becomes  liable 
to  be  proceeded  against  in  this  manner,  regardless  of  what  his 
subsequent  conduct  may  be.  This  construction  renders  the 
two  terms  exactly  equivalent.  But  that  which  the  authorities 
approve  is  quite  different.  **  Absconds,"  is  intended  to  signify 
a  continued  hiding,  concealment,  or  absenting  one's  self  with 
the  fraudulent  intent,  up  to  the  time  of  suing  out  the  attach- 
ment. In  this  sense,  one  may,  have  absconded,  and  ceased  to 
abscond  prior  to  the  affidavit.  But  if  he  absconds  then,  or  con- 
tinues to  abscond,  he  becomes  -subject  to  the  process  of  attach- 
ment as  an  absconding  debtor,  and  the  writ,  once  rightfully  is- 

>  Lewis  t7.  Butler  Hardin,  (Ky.)  95  (note);  Kew  Orleans  v.  Garland,  11  La. 
An.  438. 
4  Larrain  v.  Hlsgins,  2  Chand.  (Wis.)  116;  2  Finney  (Wis.)  454. 
»  Ware  v.  Todd,  1  Ala.  199. 
«  Kennon  v,  Evans,  36  Ga.  89. 
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sued  and  served,  will  hold  his  property,  notwithstanding'  his 
subsequent  return  or  appearance.^ 

The  allegations  should  also  be  reasonably  certain  as  to  who 
commits  the  acts  complained  of.  The  absconding  debtor  and 
the  defendant  should  be  represented  as  the  same  person,  to  all 
intents  and  purposes.  The  same  rule  applies  to  this  as  to 
other  grounds  of  attachment — that  even  where  parties  are 
jointly  indebted,  as  partners  or  otherwise,  the  derelictions  of 
one  will  not  be  a  good  cause  for  the  attachment  of  the  prop- 
erty of  the  other,  even  in  an  action  to  recover  the  joint  debt.* 
Nevertheless  it  was  held  in  one  case,  in  seeming  conflict  with 
this  doctrine,  that  though  the  affidavit  averred  indebtedness  by 
H.  I.  K.  &  Co.,  a  firm  composed  of  H.  I.  K.  and  other  parties 
unknown  to  deponent,  and  that  H.  I.  K.  absconded,  attach- 
ment would  issue  against  the  effects  of  the  firm.^  The  only 
feature  by  which  this  may  be  distinguished  from  an  ordinary 
case  of  attachment  of  the  interests  of  all  the  partners  because 
of  the  absconding  of  one,  is  that  the  affidavit  alleges  that  all 
the  known  members  of  the  copartnership  absconded. 

Whether  facts  are  to  be  stated  positively,  or  upon  informa- 
tion and  belief,  depends  entirely  upon  the  statute  governing 
each  case.  But  where  it  was  alleged  that  affiant  believed  the 
defendant  had  absconded,  it  was  held  insufficient.^^  While 
elsewhere  it  is  held,  that  when  the  affiant  states  that  defendant 
has,  as  he  verily  believes,  absconded,  the  writ  issues  as  mat- 
ter of  right  without  further  inquiry,  which  would  be  requisite 
when  the  attachment  was  upon  other  grounds.^^  "  Has  good 
reason  to  believe,  and  does  believe," — is  held  to  be  a  substan- 
tial compliance  with  the  statute  of  Mississippi.^  And  in  Mis- 
souri, where  this  formula  is  used,  it  was  held  sufficient  as  against 
collateral  attack  after  judgment,  though  ^^  and  does  believe  " 
was  omitted.^  But  the  reason  to  believe,  and  the  belief  founded 
thereon,  is  only  efficacious  to  authorize  the  writ.     It  Is  the  ex- 

7  PhUlips  V.  Orr,  11  la.  283. 
>  Svpra,  §  Sa 

9  HiD68  V.  BLimball,  47  Ga.  5S7. 

v>  Dunlevy  o,  Schartz,  17  Oh.  St.  640;  CadweU  v.  Ck>lgate,  7  Barb.  263. 
u  Mahew  v.  Dudley,  1  Plnney  ( Wia.)  95. 
^  WaUis  V,  Wallace,  6  How.  Miss.  254. 
u  Massey  v.  Scott,  49  Mo.  278. 
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iatence  of  the  fact,  and  not  affiant's  belief  in  its  existence,  upon 
which  the  attachment  depends  in  case  of  traverse  of  the  affi- 
davit.i* 

The  allegation  should  also  be  sufficiently  certain  to  indicate 
the  time,  whether  past,  present,  or  future.  ^^ 

§  87.  The  Effect  of  Residence  in  Fixing  the  Character  of 
Absconding  Debtor. — For  the  reason  that  the^ttachment  would 
only  lie  against  debtors  who  wilfully  absented  or  concealed 
themselves,  it  was  laid  down  in  one  case  that  this  ground 
would  not  lie  against  one  who  was  a  mere  sojourner  within 
the  State.  That  he  must  remain  long  enough  to  acquire  a 
residence  before  he  could  abscond,^  while  elsewhere  it  is  held 
that  he  need  never  to  have  been  a  resident  of  the  State.^ 
And  the  better  opinion  seems  to  be  that  remaining  for  a  very 
brief  period,  whether  as  a  sojourner  or  resident,  will  suffice  to 
give  to  the  act  of  personal  concealment,  hiding,  or  clandestine 
departure,  with  intent  to  defraud  creditors,  the  character  of 
absconding.'  At  all  events,  where  one  party  lives  long  enough 
in  the  State  to  engage  in  business,  contract  debts,  and  be  enti- 
tled to  enjoy  the  rights  of  citizenship  therein,  he  should  be 
considered  a  resident  of  the  State,  and  subject  to  domestic 
attachment.^  The  mere  fact  that  he  refuses  to  acknowledge 
himself  as  a  citizen,  and  retains  or  claims  a  technical  residence 
elsewhere,  so  that  he  might  be  subjected  to  foreign  attach- 
ment, should  not  work  a  forfeiture  of  any  rights  but  his  own. 
He  may  still  be  regarded  as  a  resident  of  the  place  he  inhab- 
its, in  a  sufficient  sense  to  give  significance  to  his  sudden  and 
secret  departure  therefrom,  and  stamp  the  act  with  the  char- 
acter of  absconding. 

It  is  believed  that  one  may  abscond  as  well  from  his  place 
of  temporary  residence,  as  from  his  permanent  domicile.  It  is 
only  the  association  of  the  act  of  going  away  from  home  with 

1*  In  re  Wamer,  3  Wend.  424. 
^  New  Orleans  v.  Garlnndi  11  La.  An.  43S. 

1  Shugart  v.  Orr,  6  Yerg.  192;  Thurneyssen  v,  Voothierr  1  MUes,  (Fa. )  422. 
>  Middlebrook  v.  Ames,  5  Stew.  &  Port.  158. 
•  Risewick  v.  Davis,  19  Md.  82. 

«  Bamet's  Case,  1  Dall.  152:  Kennedy  v.  Baillle,  3  Yeates,'65;  Lyle  v.  Foreman 
1  Dall.  47% 
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the  idea  of  absconding,  that  seems  to  create  the  impression 
that  the  latter  is  incomplete  without  the  former.     But  these 

two  facts,  though  commonly,  are  not  necessarily,  associated. 

• 

§  88.  Avoiding  Process. — The  avoidance  of  the  service  of 
process  does  not  always  depend  upon  its  being  subject  to  char- 
acterization as  absconding  to  become  a  good  ground  of  attach- 
ment, though  it  is  difficult  to  see  how  one  could  intentionally 
place  himself  beyond  the  reach  of  summons  without  bringing 
himself  within  the  purview  of  the  provision  against  absconding 
debtors.  But  should  the  act  be  of  the  most  open  and  flagrant 
character,  the  statute  will,  in  general,  be  found  sufficiently 
searching  to  supply  a  provision  which  will  meet  the  case.^ 

Under  some  of  the  statutes,  the  courts  have  declared  attach- 
ment to  be  a  provisional  remedy,  only  to  be  resorted  to  where 
personal  service  could  not  be  had.^  Where  the  avoidance  of 
process  is  aUeged  as  the  ground  of  attachment,  it  should  ap- 
pear that  it  is  personal  service,  and  not  service  on  the  property 
by  seizure,  which  is  avoided  by  the  act  complained  of  .^  The 
fact  that  the  ordinary  process  of  lihy  cannot  be  served  upon 
defendant,  when  relied  upon  as  a  distinct  statutory  ground, 
has  been  required  to  be  shown  by  distinct  allegation,  in  addi- 
tion to  that  of  absconding  and  private  removal  out  of  the  coun- 
ty. The  debtor  might  abscond,  or  privately  remove  from  the 
county,  and  still  be  within  reach  of  process.  For  an  omission 
of  the  allegation  that  process  could  not  be  served  upon  defend-* 
ant,  the  affidavit  was  held  fatally  defective.^ 

It  is  held  in  Texas,  that  an  affidavit  in  attachment  on  the 
ground  that  defendant  secretes  himself  so  that  ordinary  pro- 
cess cannot  be  served  upon  him,  need  not  state  that  the  de- 
fendant is  a  resident  of  the  State,  this  being  implied.^ 

The  various  acts  which  have  for  their  object  the  avoidance 
of  process,  as  set  out  in  the  different  statutes  as  grounds  of 
attachment,  need  not,  in  general,  be  effective  to  that  end,  in  or- 
der to  render  the  offender's  property  subject  to  the  summary 

1  Yonng  V,  Nelson,  25  HI.  665. 
3  Leonard  v.  Stoat,  36  N.  J.  L.  370. 

*  Napper  v.  Noland,  9  Port.  218. 

*  Poage  i;.  Poage,  3  Dana,  579. 

*  Griffith  V,  Robinson,  19  Tex.  219. 
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process.  The  statutes  are,  for  the  most  part,  so  worded  that 
the  act,  coupled  with  the  intent,  whether  it  be  by  secreting, 
fleeing,  assuming  a  false  name,  or  a  disguise  of  the  person,  or 
by  standing  in  defiance  of  the  officer,  will  suffice.  But  the 
act  itself,  without  the  intent  to  avoid  process,  however  it  may 
result  for  the  time  being,  will  not,  as  a  general  rule,  render 
the  property  of  the  debtor  attachable.  Thus,  where  one  takes 
his  departure  at  a  time  when  the  service  of  process  is  con- 
templated, he  may  show  that,  although  his  destination  was  un- 
known to  plaintiff,  it  was  generally  known  throughout  the 
neighborhood,  as  an  evidence  that  he  was  not  leaving  for  the 
purpose  of  concealment,  or  avoiding  the  service  of  summons.® 
However,  the  intent  to  avoid  process  may  be  proved  as  other 
facts,  by  circumstances.^ 

■ 

§  89.  Absenoe. — We  have  already  seen  that  mere  absence 
from  the  State  will  not  authorize  foreign  attachment,^  nor  will 
it  be  sufficient  to  support  the  allegation  that  the  debtor  ab- 
sconds, or  has  absconded.^  And  yet  an  attachment  may  be 
grounded  upon  this  fact  alone.  Where  this  is  one  of  the 
grounds  prescribed,  the  statute  hardly  needs  construction. 
When  the  statute  provides  that  the  property  of  a  debtor  may 
be  attached  when  he  has  been  absent  from  the  State  for  a 
period  of  four  months,  its  application  to  a  particular  case  be- 
comes merely  a  matter  of  computation ;  but  where  the  statute 
is  less  arbitrary,  as  when  the  absence  is  mentioned  in  connec- 
tion with  its  effect  upon  the  rights  of  creditors,  it  is  not  every 
casual  absence  that  will  render  the  property  of  the  debtor 
liable  to  attachment  on  this  ground.  Thus,  it  was  held  that 
the  absence  of  defendant  should  be  such  as  to  prevent,  or  ma- 
terially delay,  the  service  of  process ;  and  the  summons  being 
issued  on  the  same  day  as  the  writ  of  attachment,  with  suf- 
ficient time  for  service  upon  defendant  before  the  return  day, 
so  that  plaintiff  would  have  all  the  rights  he  could  have  enjoy- 
ed in  any  event  at  the  return  term,  the  attachment  would  not 
lie.^    Elsewhere  the  absence  laid  down  in  the  statute  as  cause 

•  Waloott  V.  Hendriok,  6  Tex.  406. 

7  Morgan  v.  Avery,  7  Barb.  656. 

1  Supra,  i  76. 

3  Suprti,  §  81 

s  EUington  v,  Moore,  17  lfiCo.424. 
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for  attachment  is  distinguished  from  temporary  absence,  by 
classing  it  with  absconding,  or  permanent  residence  outside  of 
the  State,  for  the  reason  that  absence  of  a  transitory  character 
is  not  regarded  as  within  the  mischief  intended  to  be  guarded 
against  by  the  statute.^  But  where  the  debtor  notoriously  re- 
sided abroad,  whether  permanently  or  temporarily  was  not 
determined,  it  was  held  that  his  property  within  the  State 
might  be  attached  on  mesne  process.^  The  same  conclusion 
was  reached  when  his  absence  was  protracted  for  the  term  of 
four  months.^  But  absence  in  the  volunteer  service  during 
war  was  properly  held  not  to  expose  the  estate  of  the  debtor 
to  attachment  J 

§  90.  Departure  trom  the  State. — ^Intimately  associated  with 
absenc^  from  the  State  is  the  other  ground,  that  the  debtor  is 
about  to  so  absent  himself.  When  the  alleged  cause  of  at- 
tachment is  that  defendant  has  left  the  State,  the  rules  and 
decisions  that  apply  to  absence  from  the  State  will,  to  a  great 
extent,  govern  the  case.  Under  proper  circumstances,  of 
course,  one  who  has  left  the  State  may  be  proceeded  against 
as  a  non-resident,  and  under  others  as  an  absconding  debtor. 
But  the  debtor  may  have  left  the  State  without  becoming  either 
the  one  or  the  other.  He  may  have  gone  openly,  without  any 
intention  to  defraud  or  otherwise  hinder  his  creditors,  and  at 
the  same  time  with  intention  to  remain,  or  to  change  his  domi- 
cile. In  this  event,  in  the  absence  of  other  ground  than  that 
of  his  departure,  he  can  only  be  proceeded  against  under  the 
statate  as  an  absentee,  or  that  he  is  leaving  or  has  left  the 
State.  But  mere  departure,  or  intended  departure,  from  the 
State,  is  not  in  itself  a  ground  of  attachment.  The  act  must 
be  qualified  in  some  manner,  as  with  intent  to  change  his  dom- 
icile ;  or  *'  privately,"  or  in  some  manner,  or  for  some  pur- 
pose inconsistent  with  the  creditor's  security,  in  order  to  ren- 
der it  open  to  question  on  his  part  as  a  ground  of  attachment. 
Thus,  where  the  statute  only  authorized  attachment  on  debts 
not  due,  upon  the  ground  that  defendant  had  left  the  State, 

4  Mandel  v.  Peet,  18  Ark.  296. 

« In  re  Thompson,  1  Wend.  43. 

•  Spalding  V.  Simons,  4  Met.  (Ky.)  285. 

7  Tibbits  V.  Townsendy  15  Abb.  Ft.  221. 
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and  was  about  to  remoye  hi9  property,  it  was  held  that  the 
affidavit  should  not  only  allege  the  departure,  but  that  defend- 
ant had  not  permanently  left  property  in  the  State  sufficient  to 
satisfy  the  debt.^  And  the  two  acts,  whether  done  or  intend- 
ed, should  be  distinctly  stated.  The  intention  to  remove  his 
effects  cannot  be  implied  from  the  allegation  that  he  has  gone 
beyond  reach  of  his  creditors.^  Nor  is  the  statement  that  de- 
fendant has  hastily  removed  his  live-stock  to  prevent  plaintiff 
from  collecting  his  debt,  equivalent  to  the  allegation  that  he 
has  removed,  or  is  removing,  himself  and  property  from  the 
State.^  Nevertheless,  it  has  been  held  with  a  fair  show  of 
reason,  that  where  the  removal  of  the  thing  in  the  ordinary 
course  of  events  carries  with  it  the  person,  a  reasonable  con- 
struction would  accept  the  allegation  of  removal  of  property 
as  embracing  by  implication  the  removal  of  the  persoo.  As 
where  it  was  alleged  that  the  debtor  was  about  to  remove  out 
of  the  State,  a  steamboat  of  which  he  was  owner  and  master, 
it  would  be  understood  as  intending  that  he  was  also  about  to 
take  his  departure  from  the  State .^ 

But  where  the  allegation  of  personal  removal  was  required 
by  statute  to  be  qualified  by  the  word  "  privately,"  it  was 
held  that  an  allegation  that  defendant  had  removed  so  that 
process  could  not  be  served  upon  him,  was  not  equivalent  to 
saying  that  he  had  removed  privately.* 

The  allegation  *^  hath  removed  so  that  ordinary  process  of 
law  could  not  be  served  upon  him,"  is  not  equivalent  to  "  is 
removing  out  of  the  county  privately,  or  absconds  and  con- 
ceals himself  so  that  ordinary  process  of  law  could  not  be 
served  upon  him."® 

In  Louisiana  it  has  been  held  the  allegation  that  the  defend- 
ant was  about  to  leave  the  State  "  permanently,"  was  equiva- 
lent to  saying  that  defendant  was  about  to  leave  the  State  ^^  for- 
ever."^ 

1  Millandon  v,  Foucher,  8  La.  682;  Friedlauder  v.  Hyen,  2  La*  Atu  920. 

«  Grayne  v.  Wells,  2  111.  App.  674. 

*  Crai^miles  v.  Hays,  7  Lea  (Tenn. )  720. 

^  Runyan  v,  Morj^n,  7  Humph.  210. 

ft  McCuUoch  V.  Foster,  4  Yerg.  162. 

0  Hopkins  t7.  Suttles,  Hardin  (Ky.>96  (note). 

V  Sawyer  v.  Arnold,  1  La.  An.  316. 
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The  allegatioiiy  whether  made  in  positire  language,  or  under 
information  and  belief,  must  yet  be  both  certain  and  definite. 
An  affidavit  that  plaintiff  really  believes,  and  has  just  grounds 
to  believe,  that  defendant  may  depart  from  the  State,  is  obvious* 
ly  insufficient  for  lack  of  certainty.^  And  where  the  statute- 
made  provision  for  cases  where  the  debtor  was  ^^  about  leaving; 
permanently  the  State,  without  there  being  a  possibility,  in 
tlie  ordinary  course  of  judicial  proceedings,  of  obtaining  or  ex- 
ecuting judgment  against  him  previous  to  his  departure ;  or 
where  such  debtor  has  already  left  the  State,  never  again  to  re- 
turn," the  affidavit  alleging  that  the  debtor  ^^  attempted  to  leave 
the  State  permanently,"  was  properly  held  insufficient,  for  lack 
of  definiteness  in  point  of  time.^  Not  only  would  such  an  alle- 
gation be  properly  considered  indefinite,  as  failing  to  give  the  im- 
pression that  the  debtor  was  at  the  time  of  suing  out  the  at- 
tachment ^^  about "  to  commit  the  act  complained  of,  but  it  would 
be  manifestly  uncertain,  for  the  reason  that,  if  it  were  expressed 
in  the  present  that  he  was  then  attempting  to  leave  the  State,, 
the  inference  would  not  necessarily  follow  that  he  was  about 
to  accomplish  his  purpose. 

On  a  trial  of  the  traverse,  or  in  an  action  brought  by  the 
debtor  for  wrongful  attachment,  the  evidence  of  an  intention  to 
remove,  etc.,  must  be  established  by  competent  evidence.  This 
will,  of  course,  consist  of  circumstances,  or  the  direct  admis- 
sions of  the  debtor.^^  But  his  declarations,  to  be  competent,, 
should  be  made  previous  to  the  attachment,  and  in  the  pres- 
ence of,  or  brought  to  the  knowledge  of,  plaintiff  in  the  at* 
tachment  suit  or  the-^ffiant  Evidence  of  general  reputation 
in  the  neighborhood  has  been  held  incompetent.^  But  where 
it  is  proven  or  admitted  that  the  debtor  left  as  alleged,  and  the 
only  question  is  his  intent  to  return,  the  allegation  that  he  left 
without  intending  to  return  will  not  be  disproved  by  his  re- 
turn, after  the  attachment,  without  any  proof  as  to  what  his 
intentions  were  at  the  time  of  leaving.^    It  has  beeu  held  in 

s  Beding  v.  Ridge,  14  La.  An.  86. 

9  Kew  OrleanB  v.  Garland,  11  La.  An.  438. 
^^  Myers  v,  FarreU,  47  MiBS.  281. 
11  Havis  V.  Taylor,  13  Ala.  324. 
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Texas,  that  an  affidavit  on  the  ground  that  the  defendant  is 
about  to  renK)Ye  permanently  out  of  the  State,  etc.,  need  not 
allege  therein  that  the  debt  will  be  lost,  this  latter  allegation 
being  necessary  only  where  the  goods  of  the  defendant  are 
being  removed.i« 

§  91.    Bemoval  of  Property  trom  the  State. — The  transpor- 

tation  of  one's  movable  property  beyond  the  limits  of  the 
State,  or  beyond  reach  of  the  process  of  the  Court,  is  also  a 
ground  of  attachment  to  which  some  qualifying  provisoes  are 
usually  appended.  It  is  generally  not  sufficient  that  the  debt- 
or has  removed  his  property,  or  is  about  to  remove  it,  unless 
with  intent  to  weaken  the  creditor*s  security,  or  at  least,  unless 
the  removal  will  be  to  his  injury,  whether  intended  or  not.^ 
Hence,  where  goods  are  shipped  out  of  the  State,  as  a  regular 
transaction  in  the  ordinary  course  of  the  debtor's  business,  partic- 
ularly where  sufficient  remains  to  pay  his  debts,  it  cannot  be 
regarded  as  removing  his  property  from  the  State  to  the  injury 
of  the  creditors.^  In  order  to  sustain  the  charges  in  the  affida- 
vit, when  it  is  traversed,  both  propositions  must  be  proved. 
And  defendant  may  show  that,  notwithstanding  the  removal 
•of  a  portion  of  his  property,  sufficient  remains  within  the 
jurisdiction  of  the  court  to  pay  the  debt.^  The  statute  in 
providing  for  the  attachment  of  the  debtor's  property  upon 
the  ground  that  he  is  removing,  or  intends  to  remove,  it  out  of 
the  State,  without  leaving  sufficient  to  pay  his  debts,  does  not 
mean  to  designate  as  cause  for  attachment  every  transitory  or 
temporary  removal.  What  is  meant,  is  a  permanent  removal.^ 
In  Louisiana  it  is  essential  to  the  maintenance  of  an  action  by 
attachment  before  the  maturity  of  the  demand,  to  swear  that 
defendant  is  about  to  remove  his  property  out  of  the  State 
before  the  debt  becomes  due,^  But  the  statute  giving  this 
right,  under  these  conditions,  does  not  apply  where  it  is  neces- 

w  Wright  V,  Smith,  19  Tex.  29r. 

1  Bidgway  v.  Smith,  17  111.  33,  Steele  v»  Dodd.  (KeU)  K.  W.  Jtep.,  Septem- 
ber 27. 1883. 

3  Stewart  v.  Cole,  46  Ala.  646. 

•  "White  w.  Wflson,  10  lU.  21. 

•  Warden  v.  Thrilkeld.  52  la.  134. 

•  Fziedlander  o.  Myers,  2  La.  An.  92QL. 
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BtLTj  to  the  1>eneficial  enjoyment  of  the  property  that  it  shall 
be  sent  out  of  the  State  upon  occasion,  as  where  it  is-  a  steam- 
boat or  other  vessel  accustomed  to  make  regular  trips  to 
another  State  in  the  course  of  the  owner's  business.^ 

The  statement  of  this  ground  should  be  certain  and  definite, 
according  to  the  rule  of  certainty  laid  down  for  most  of  the 
other  grounds  of  attachment.  The  words  employed  should 
signify  but  one  thing,  and  that  should  be  definitely  expressed 
in  point  of  time,  so  that  it  may  appear  whether  the  removal  is 
an  accomplished  fact,  is  in  progress,  or  is  merely  contemplat- 
ed by  the  debtor.  For  where  the  right  to  attach  is  given,  when 
the  debtor  is  removing^  etc.,  either  the  allegation  or  proof  will 
fail,  in  case  it  should  be  that  he  was  about  to  remove  his  prop- 
erty.' However,  it  is  not  every  change  from  the  literal  read- 
ing of  the  statute  that  will  serve  as  ground  of  objection  to 
either  the  afiSdavit  or  the  evidence  offered  in  support  thereof. 
The  allegation  that  defendants  '^  are  removing  their  property, 
to  be  removed  beyond  the  limits  of  the  State,"  was  held  to  be 
equivalent  to  alleging  that  they  were  causing  their  property 
to  be  removed  beyond  the  limits  of  the  State.^  But  in  every 
instance  the  allegations  and  proof  should  be  to  the  effect  that 
the  removal,  whether  contemplated,  in  progress^  or  actually 
accomplished,  is  beyond  the  limits  of  the  State  or  district 
mentioned  in  the  statute*^ 

§  92.    Disposing  ot  Transftrring,  Assigning  or  Secreting 

Property. — Where  the  governing  statute  contains,  as  grounds  of 
attachment,  the  disposing,  transfer,  assignment  or  secreting  of 
property  of  the  debtor,  it  is  generally,  if  not  invariably,  for 
the  reason  that  such  disposing,  etc.,  is  done  or  contemplated 
in  fraud  of  the  rights  of  creditors.  The  most  general  and  com- 
prehensive of  these  terms  is  the  first.  Almost  anything  that  a 
person  may  do  with  hie  effects,  whether  he  part  with  his  prop- 
erty in  them  or  not,  may  fairly  be  called  disposing  of  them. 
Certainly,  any  act  that  the  mind  can  conceive  of,  as  calculated 

«  Russell  o.  Wilson,  18  La.  967. 

7  Mantz  0.  Hendley,  2  Hening  &  Munf.  906. 

*  Kennon  v.  Evans,  96  Ga.  89. 

9  Chamberlain  v,  Hutchins,  1  Dak.  Tec  BO^ 
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to  place  property  beyond  the  reach  of  creditors^  would  be  a  dis- 
position of  the  property,  in  some  form  or  other. 

In  Missouri,  how^ever,  it  has  been  held  that  '^  disposed  "  does 
not  include  a  fraudulent  mortgage,  but  only  alienations  that  are 
effected  by  mere  delivery.^ 

And  in  New  York  it  was  held,  where  defendant  disposed  of 
the  plaintiff's  property  by  appropriation  to  his  own  use,  that 
such  an  act  was  ground  for  arrest,  but  not  for  attachment,  and 
that  it  would  not  sustain  a  charge  of  fraudulent  disposal  or 
secretion  of  defendant's  own  property.^ 

It  has  been  held  under  the  Pennsylvania  statute,  that  the 
fraudulent  disposing,  concealing  or  removal  of  personal  prop- 
erty is  not  sufficient  ground  for  the  attachment  of  real  estate.' 
But  this  rule  can  hardly  be  regarded  as  general.  Its  appli- 
cation will  depend  upon  the  language  of  the  statute  under 
which  the  attachment  is  sought.  Where  the  remedy  is  pro- 
vided against  the  fraudulent  disposal  of  the  debtor's  effects, 
the  attachment  is  not  defeated,  as  in  case  of  threatened  or 
actual  removal  without  fraudulent  intent,  by  showing  that 
sufficient  property  remains  to  satisfy  the  debt.  The  fraudu- 
lent disposal  of  any  of  his  effects  will  justify  the  attachment ; 
while  a  bona  fide  disposal  of  the  whole  would  not.^  The  same 
result  follows  where  the  debtor  is  about  to  dispose  of  any  of 
his  property,  with  intent  to  defraud  creditors/ 

But  in  Alabama  it  has  been  held  that  the  allegation  that  the 
defendant  is  about  to  fraudulently  dispose  of  his  property,  is 
not  a  sufficient  ground  of  original  attachment.^ 

It  is  not  incumbent  upon  the  creditor  to  determine  whether 
the  property  which  the  debtor  has  disposed  of,  or  is  about  to 
dispose  of,  is  rightfully  his  own.  The  intent  with  which  the 
debtor  acts  is  the  main  question.  Even  though  the  property 
is  that  which  he  has  embezzled,  and  to  which  he  has  no  valid 
title.  Its  fraudulent  disposal  will  justify  the  issue  of  the  writ.^ 

^  BaUene  v.  Smith,  73  Mo.  151. 

s  German  Bank  v.  Dash,  60  How.  Pr.  121 

•Continental  National  Bank  v.  Diaper^ 89 Fa.. 8t. 440L 

^  Hafley  v,  Patterson,  47  Ala.  271. 

ft  Taylor  v,  ^jen,  34  Mo.  87. 

«  Beynoldfl  v,  Culbreath,  14  Ala.  58l. 

T  TreadweU  v.  Lawler,  16  How.  Fr.  8^ 
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It  is  decided  in  New  York,  that  where  the  charge  is  that  of 
fraudulent  conveyance  by  assignment,  there  must  be  a  con- 
nection between  the  acts  by  which  defendant  obtained  the 
goods  and  the  assignment,  in  order  to  sustain  the  allegation  of 
fraud.^  But  this  authority  cannot  be  allowed  to  affect  the 
doctrine  that  the  fraudulent  disposal  of  any  of  the  debtor's 
effects  will  subject  his  property  to  attachment.  And  where  it 
is  shown  that  a  conveyance  was  made  to  defraud  one  creditor, 
another  creditor,  against  whom  no  such  intent  is  shown,  but 
who  is  not  a  party  to  the  fraudulent  conveyance,  may  rely 
upon  this  as  a  ground  for  attachment.^  As  to  how  far  a  pref- 
erence to  one  creditor,  which  is  effected  by  a  transfer  to  him 
of  property,  will  be  regarded  as  fraudulent,  the  authorities  are 
not  agreed.  Under  the  bankrupt  law,  all  preferences  within 
a  specified  time  were  regarded  as  fraudulent,  howsoever  inno- 
cent the  intentions  of  the  parties  may  have  been.  This  was 
because  of  the  peculiar  policy  of  the  law,  which  was  to  dis- 
tribute the  effects  of  insolvents  ratably  between  their  debtors. 
This  is  not,  however,  the  policy  of  the  common  law,  which  in- 
clines to  leave  the  vigilant  creditor  in  possession  of  any  advan- 
tages he  may  have  gained.  This  difference  in  general  policy 
will  also  account  for  the  conflict  between  the  authorities  of 
different  States.  Thus,  it  has  been  held  that  a  bona  fide  sale 
of  property  to  one  creditor  to  pay  a  debt  due  is  not  fraudu- 
lent, though  there  exist  many  other  debts,  and  false  statements 
have  been  made  by  the  debtor  to  his  other  creditors.^  Else- 
where it  is  held  that  a  conveyance  given  by  an  insolvent,  so 
that  one  creditor  obtains  an  unfair  preference,  accompanied  by 
intentional  misstatements  concerning  his  property,  made  to 
quiet  his  other  creditors,  would  render  the  conveyance  fraudu- 
lent and  a  good  ground  for  attachment. ^^  And  in  New  York 
it  has  been  held  that  the  telling  of  a  falsehood  by  the  defend- 
ant as  to  what  had  become  of  her  money  sustains  the  charge 
in  the  affidavit  in  attachment,  that  defendant  had  disposed  of 
her  property  with  intent  to  defraud,  eto.^^    So  it  was  held  in 

>  Achelis  v,  Kaliiian,60  How.  Pz.  491. 

9  SherriU  v.  Bench,  37  Ark.  fi60. 

io  Chouteau  v,  Sherman^  11  Mo.  385.  8edj  oorUra^  Qaah/^zia  v,  Apple,  U  Abb« 
Ft.  64. 

u  Stevens  v,  Helpman,  29  La.  An.  62S. 
.tf  Andenon  v.  O'BeiUy,  54  Barl».620L 
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the  same  State,  that  where  goods  were  purchased  by  means  of 
a  deliberate  false  statement,  made  with  intent  to  defraud,  and- 
the  goods  were  pledged  to  parties  unknown,  and  the  names  of 
whom  pledger  would  not  reveal,  were  facts  sufficient  to  prove 
that  defendant  had  assigned,  disposed  of,  or  secreted  his  prop- 
erty, or  intended  so  to  do,  with  intent  to  defraud  his  creditors ; 
and  it  was  not  material  that  defendant  had  not  so  disposed  of 
all  of  his  property.^® 

§  93^  Grounds  should  be  Alleged  Distinctly. — ^It  does  not 
seem  to  be  disputed  that  either  the  fraudulent  secreting,  trans- 
fer, concealment,  assignment  conveyance  or  disposal  of  effects 
by  the  debtor  may  be  alleged,  without  mention  of  either  of 
the  others  in  the  alternative,  as  they  are  enumerated  in  the 
statute.  Nor  could  it  be  held  essential,  when  the  breach  of  duty 
complained  of  is  one  which  the  debtor  has  already  committed, 
that  mention  should  be  made  of  what  he  is  about  to  do.  Yet 
these  two  phases  of  the  fraudulent  act  may  be  alleged  con- 
junctively. There  is  no  inconsistency  in  the  allegation  that 
defendant  has  disposed  of  his  effects,  etc.,  and  Ih  about  to  so  dis- 
pose of  his  effects.^  The  fact  may  be  accomplished  in  respect 
to  a  portion  of  his  effects,  and  be  contemplated  in  respect  to 
the  remainder.  Nor  would  there  be  any  inconsistency  in  alleg- 
ing several  different  modes  of  disposing  of  property  in  this 
manner,  even  though  the  acts  thus  coupled  together  were  es- 
sentially different.  But  as  to  whether  they  may  be  alleged  in 
the  alternative,  the  authorities  are  not  agreed.  It  is  held  that 
an  affidavit  to  the  effect  that  the  debtor  is  about  to  transfer  or 
secrete  his  property  is  defective  on  account  of  duplicity .^  And 
where  it  was  alleged  that  defendant  had  secreted,  assigned  or 
disposed  of  his  property,  or  was  about  to  assign,  secrete  or 
dispose  of  it,  the  court  held  that  this  was  the  statement  of  two 
separate  grounds  in  the  disjunctive,  and  was  for  that  reason 
defective.^  The  two  grounds  were  in  this  case  regarded  as  the 
statement  of  accomplished  facts,  and  those  which  were  about 

u  Weiller  v.  Schreiber,  63  How.  Pi.  49U 
^Kelson  v.  Munch,  23  Minn.  229. 
>  Garner  v.  Burleson,  26  Tex.  348. 
s  Guile  V.  McNanny,  U  Minn.  62a 
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to  transpire.  There  seems  to  have  been  no  serious  objection 
to  the  uncertainty  of  the  affidavit,  in  regard  to  the  manner  in 
which  the  debtor's  property  was  disposed  of.  The  error  dis- 
covered was  in  leaving  it  doubtful  whether  the  fact,  whichever 
it  might  prove  to  be,  was  of  the  past,  or  was  anticipated  for  the 
future.  Indeed,  in  a  subsequent  case  decided  by  the  same 
court,  where  the  allegation  was  that  defendant  had  disposed  of, 
secreted,  or  assigned  his  effects  with  intent  to  hinder,  delay  and 
defraud  plaintiff,  it  was  held  a  sufficient  compliance  with  the 
statute.  The  word  'disposed  "  was  given  its  most  comprehen- 
sive interpretation,  and  the  fact  that  plaintiff  appeared  from 
the  affidavit  to  be  a  creditor,  the  intent  to  defraud  plaintiff 
answered  all  the  purposes  of  a  direct  allegation  of  an  intent  to 
defraud  creditors.^  Where  the  statute  was  in  effect  that  attach- 
ment would  lie  where  the  debtor  Aac?  fraudulently  disposed  of  his 
effects,  or  was  abmit  to  so  dispose  of  them,  the  court  construed 
it  with  such  liberality  as  to  overrule  objections  to  the  affidavit 
stating  that  defendant  was  at  the  time  fraudulently  disposing 
of  his  effects.^  This  ruling  cannot  be  said  to  conflict  with  either 
of  the  cases  cited,  for  in  stating  the  disposition  of  the  prop- 
erty to  be  in  progress  at  the  time  would  be  equivalent  to  say- 
ing that  in  so  far  as  it  had  not  already  been  disposed  of,  it  was 
about  to  be  so  disposed  of  .^  But  where  the  doctrine  is  held, 
that  because  of  inherent  uncertainty  as  to  the  facts,  it  is  suffi- 
cient to  state  that  the  debtor  has  disposed  of,  etc.,  or  is  about 
to  dispose  of,  etc.,  there  is  a  direct  conflict,  and  one  which  can- 
not be  reconciled.  Not  only  are  the  several  modes  of  disposal 
disjunctively  united  in  each  clause  of  the  sentence,  but  the  two 
clauses  are  united  in  the  same  manner,  leaving  it  uncertain  as  to 
what  has  been,  as  well  as  what  is  about  to  be,  done,  and  equally 
uncertain  whether  it  has  been,  or  is  to  be.^  If  the  mere  fact 
that  the  breach  of  duty  is  difficult  to  describe  because  of  want 
of  knowledge,  or  means  of  knowledge  of  the  facts,  is  to  serve 
as  an  excuse  for  alleging  distinct  facts  disjunctively,  then  there 
is  no  good  reason  why  all  the  grounds  may  not  be  so  stated 

*  Anrbach  o.  Hitchcock,  28  Minn.  73. 

*  Halfeyo.  Patteraon,  47  Ala.  271. 
«  Lee  t>.  Peten,  1  Sm.  &  M.  503. 

7  Klenk  v.  Schwalm,  19  Wis.  111. 
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from  first  to  last.  It  would  be  a  sort  of  convenient  drag-net. 
Should  this  construction  prevail,  the  statutory  grounds  might 
as  well  be  omitted  from  the  affidavit,  except  as  they  are  indi- 
cated in  a  general  way  by  reference  to  the  statute  under  which 
the  action  is  brought. 

The  most  reasonable  doctrine,  as  well  as  that  which  is  best 
supported  by  authority,  seems  to  be  that  where  several  distinct 
grounds  of  attachment  are  alleged  in  the  alternative,  that  the 
affidavit  is  defective  for  uncertainty.^  As  where  it  is  alleged 
that  defendant  has  assigned,  etc. ,  or  is  about  to  assign,  etc.,^ 
or,  "  has  absconded  from  the  county,  or  does  evade  civil  pro- 
cess " ;  ^^  or  where  it  is  stated  that  defendant  has  removed  or 
abscondedy^  This  doctrine  is  somewhat  modified  by  the  ex- 
ception that  where  the  grounds,  though  capable  of  distinct 
statement,  are  yet  of  the  same  character,  and  so  designated 
that  either  of  the  terms  employed  in  the  affidavit  would  de- 
scribe the  same  act,  they  may  be  connected  by  the  disjunc- 
tive.^^ But  the  construction  which  permits  the  statement  of 
several  different  phases  of  the  same  fact  in  the  disjunctive  is 
no  exception.^^  The  only  room  for  disagreement  in  this  mat- 
ter is,  as  to  what  are  different  phases  of  the  same  fact,  and 
what  distinct  facts,  requiring  separate  statement.  The  rule 
against  duplicity,  or  stating  separate  grounds  in  the  alternative, 
is  not  violated  by  alleging  that  defendant  is  about  to  convert 
his  property  or  a  part  thereof,  etc.,^*  or  that  he  is  about  to  re- 
move his  property  or  effects  out  of  the  State  ;  '^  or  that  he  dis- 
poses of,  or  conveys,^^  though  this  latter  stretches  the  ^^  differ- 

8  Bogers  t7.  Ellis,  1  Disney  (Oh.)  1;  Stacy  v.  Stitohton,  9  la.  999;  Wray  v.  Gil- 
more,  1  Miles,  Pa.  76;  Barnard  v.  Lebre,  2  A.  K.  Marsh.  151;  Gulbertson  v. 
Cabeen,  29  Tex.  247;  Carpenter  v.  Pridgen,  40  Tex.  32;  Hagood  v.  Hunter,  1 
McCord,  (S.  G.)  511;  Johnson  v.  Hale  3  Stew.  &  Port.  331. 

*  Kegel  v.  Schrenkheiser,  37  Mich.  174;  Guile  v.  McNanny,  14  Minn.  620. 
8ed,  contra,  McCraw  v,  Welch,  2  Colo.  284;  Klenk  v,  Schwalm,  19  Wis.  111. 

w  Jewell  t;.  Howe,  3  Watts,  144. 

11  Johnson  v.  Hale,  3  Stew.  &  Port.  331. 

13  Wood  V.  Wells,  2  Bush,  197.  This  exception  is  of  more  utility,  when  re- 
sorted to  to  escape  the  consequences  of  a  carelessly  drawn  affidavit,  than, 
when  taken  as  a  guide  by  which  to  draw  the  affidavit  in  the  first  instance. 

u  Parsons  v.  Stockbridge,  42  Ind.  121. 

i«  Blum  V.  DaTis,  56  Tex.  42a 

16  Morrison  v.  Fake,  1  Pinney  (Wis.)  13a 

w  Ibid. 
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ent  phase "  doctrine  to  its  uttermost  length  and  breath.^^  It 
has  also  been  held,  that,  in  stating  the  nature  of  the  demand, 
it  is  permissible  to  allege  that  it  was  upT>n  contract  ^^  express 
or  implied  " ;  '^  but  it  was  in  a  case  where  the  disjunctive  is 
tolerated  beyond  reason. 

In  this  connection  there  are  other  uncertainties  and  obscur- 
ities of  meaning,  arising  from  a  careless  arrangement  of  the 
words  of  the  affidavit  which  set  forth  the  grounds,  than  that 
which  comes  from  alternative  statement  of  distinct  causes  of 
attachment.  An  example  is  where  the  form  of  the  allegation 
was,  '^  that  defendant  was  about  fraudulently  to  remove  his 
property,  convey  or  dispose  of  the  same,  so  as  to  hinder,"  etc. 
This  statement  was  held  insufficient,  for  the  reason  that  ^^  fraud- 
ulently "  only  qualified  ^'remove,"  and  that  ^^  hinder  and  de- 
lay "  applied  only  to  "  convey  or  dispose,''  whereas  it  should 
appear  that  the  removal  was  to  hinder  and  delay,  and  that  the 
conveyance  or  disposal  was  fraudulent.  ^^ 

§  94.  Positive  Statement  of  Oronnds. — Whether  the  facts 
should  be  positively  stated,  or  upon  information  and  belief,  can 
only  be  determined  by  the  language  of  the  governing  statute. 
In  one  State,  at  least,  it  is  laid  down,  that  under  its  statute  the 
material  question  was  not  one  of  strictly  existing  facts,  but  was 
as  to  whether  affiant  had  reason  to  believe  them  to  exist.  ^ 
And  where  the  affidavit  alleged  the  affiant's  belief  that  defend- 
ant was  about  to  dispose  of  his  property,  but  omitted  to  state 
that  he  had  good  reason  for  such  belief,  it  was  held  defective.^ 
In  most  of  the  statutes,  provision  is  made  for  alleging  any  one 
or  all  the  grounds  on  information  and  belief.^  In  some  of  them 
the  form  of  the  allegation  is — ^^  has  good  reason  to  believe,  and 
does  believe."^  Those  States  where  the  statements  of  the 
grounds  are  required  to  be  made  more  positively  than  would 
be  consistent  with  expressing  the  affiant's  belief,  and  his  rea- 

"  Ante,  §  66. 

^  Klenk  o.  Schwalm,  19  Wis.  111. 

»  Merrill  v.  Low,  1  Pinney  (Wis.)  221. 

1  Zinn  V.  Uzialynski,  13Fla.  697. 

s  Hant  V,  Strew,  39  Mich.  368. 

*  Wharton  v.  Conger,  9  Sm.  &  M.  670;  Trew  o.  Gaskill,  10  Ind.  265. 
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sons  for  believing  them  to  exist,  are  exceptional;  bat  it  is-  so 
held  in  some  of  the  cases  reported.^ 

The  allegations  must,  however,  be  direct,  and  not  left  to  in- 
ference. Where  plaintiff  alleged  that  defendant  had  bought 
goods  to  the  value  of  $250  from  plaintiff  about  a  week  before 
making  an  assignment  with  preferences,  and  that  other  affi- 
davits on  file  showed  that  he  had  done  the  same  with  other 
creditors,  but  made  no  direct  attack  upon  the  assignment  or  the 
purchase,  it  was  held  insufficient.® 

A  greater  or  less  degree  of  certainty  may  be  required  in  stat- 
ing the  belief  and  the  reason  for  belief  in  some  jurisdictions  than 
in  others ;  but  it  is  quite  certain  that  the  language  of  the  af- 
fidavit will  not  be  open  to  objection  for  the  reason  that  it  is 
more  positive  or  explicit  than  the  statute  requires.  The  addi- 
tion of  the  particular  reasons  for  believing  the  grounds  to 
exist,  unless  they  are  obviously  insufficient,  as  we  have  seen 
they  may  be^^  cannot  weaken  the  affidavit,  even  though  it 
would  be  sufficient  without  them.^  A  substantial  compliance 
with  the  requirements  of  the  statute,  in  stating  the  grounds  of 
attachment,  is  what  the  courts  seek  to  enforce.® 

§  95.  Evidence  of  Disposal  eto^  of  Effects. — ^As  all  these 
grounds,  or  these  different  forms  of  statement  of  the  same 
ground  of  attachment,  depend  for  their  sufficiency  upon  the 
element  of  fraud,  the  evidence  by  which  they  are  proven  must 
be  largely  circumstantial.  Especially  is  this  true  when  the 
attachment  is  sued  out  to  anticipate  an  intended  fraudulent 
disposal  of  defendant's  effects.  The  question  being  one  of 
intent,  the  fact  must  be  gathered  by  inference  from  other 
facts  that  point  in  that  direction.  As,  for  example,  where  a 
person  was  leaving  the  State  with  a  declared  purpose  of  re- 
maining away,  removing  the  greater  part  of  his  property,  and 
leaving  but  little  in  the  State  to  answer  for  his  debts,  and 
before  starting,  refusing  to  pay  plaintiff,  the  circumstances 
were  held  sufficient  to  raise  the  inference  of  an  intent  on  his 

s  Greene  v.  Tripp,  11  B.  I.  424;  Neal  v.  Gordon,  60  Ga.  112^ 
•  Wilmerding  v,  Ganningbam,  65  How.  Pr.  344. 

7  Wilmerding  v.  Cunningham,  66  How.  Fr.  S4L 

8  Spear  v.  King,  6  Sm.  &  M.  276. 

9  Free  v.  HukUl,  44  Ala.  197. 


203  OEOUNDS  OF  ATTACHMENT.  §  96 

part  to  dispose  of  his  property  so  as  to  defraud  his  creditors.^ 
And  even  proof  that  defendant  admitted  that  he  was  going  to 
Canada  to  live,  was  held  sufficient  to  sustain  the  charge  that  he 
was  about  to  fraudulently  dispose  of  his  property.^  But  the 
facts  offered  to  prove  the  intent  to  fraudulently  dispose  of, 
assign,  or  transfer  property,  must  be  sufficient  to  fix  such 
intent  at  the  time,  do,  where  the  language  of  the  statute  was 
— ^^  is  about  in  some  manner  to  dispose  of  or  remove  his  prop- 
erty, with  intent  to  defraud  his  creditors," — ^it  was  held  incom- 
petent for  plaintiff  to  show  that  defendant  once  before  put  his 
property  out  of  his  hands.  And  an  instruction  based  upon 
such  evidence,  to  the  effect  that  the  jury  might  take  into  con- 
sideration defendant's  conduct  for  a  long  time  prior  to  the 
suing  out  of  the  attachment,  in  order  to  determine  his  inten- 
tions at  the  time,  was  held  erroneous.^ 

§  98.  The  Intent  to  Hinder,  Delay  or  Defraud.— The  rules 
governing  ttie  intent  to  defraud  by  disposing  of  property  are 
applicable  alike  to  all  the  grounds  of  attachment,  which  depend 
for  their  force  upon  fraud  in  fact.  But  there  is  a  distinction 
in  this  connection  between  fraud  in/net^  and  fraud  in  law^ 
which  must  not  be  lost  sight  of.  The  former  is  invariably  at- 
tended with  a  wrongful  intent  on  the  part  of  the  perpetrator, 
while  as  to  the  latter,  it  is  sufficient  if  he  intends  the  act,  wheth- 
er it  be  with  good  or  bad  ulterior  purposes  in  view.  They  are 
also  designated  respectively  as  moral  fraud  and  legal  fraud. 
Where  the  language  of  the  statute  is  in  effect  that  the  property 
of  a  debtor  shall  be  subject  to  attachment  when  he  does,  or  is 
about  to  do,  certain  specified  acts,  with  intent  to  defraud,  hin- 
der or  delay,  or  with  any  other  intent  adverse  to  the  interests 
of  the  creditor,  the  construction  of  the  language  is  not  at  all 
difficult  There  is  no  room  for  impeaching  the  act  thus  quali- 
fied, upon  the  ground  that  it  is  fraudulent  in  law.  The  intent 
with  which  it  was  done  or  is  contemplated  becomes  an  essen- 
tial condition  to  the  right  to  attach.^    It  is  equally  clear  that 

1  Bosenf  eld  v.  Howard,  15  Barb.  546. 

«  Van  Loon  v.  Lyon,  4  Daly  (N.  Y.)  160;  &  0. 61 N.  T.  22. 

*  Lewis  V.  Kennedy,  3  G.  Greene,  57. 

1  Hurd  V,  Jarvls,  1  Pinney  (Wis.)  475;  Hober  v.  Nassitts,  12  Fla.  589;  Seiden- 
tapf  V.  Annabil,  6  Neb.  524;  Stevens  v.  Middleton,Ji6Hun.  470;  Wilson  v.  For- 
sytbe,  24  Barb.  106. 
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where  the  statute  provides  as  follows  :<«***  If  the  defend- 
dant  have  no  property  in  this  State  subject  to  execution,  or  not 
enough  thereof  to  satisfy  plaintiff's  demand,  and  the  collection 
of  the  demand  will  be  endangered  by  delay  in  obtaining  judg- 
ment on  a  return  of  no  property  found  " — the  property  of  de- 
fendant, not  exempt  from  execution,  may  b^  attached  in  the 
absence  of  any  fraudulent  act  on  his  part,  or  any  question  of 
his  intent  being  involved  in  the  proceedings  at  any  stage  there- 
of.'^ So  where  the  statute  broadly  declares  that  a  creditor  may 
have  an  attachment  against  his  debtor,  who  is  about  to  remove 
or  has  removed  his  property,  or  a  material  part  thereof,  out  of 
the  State,  not  leaving  enough  therein  to  satisfy  plaintiff's  claim 
or  the  claims  of  defendant's  creditors,  there  can  be  no  question 
of  intent  beyond  the  intent  to  remove  the  goods.  Under  such 
a  statute  it  was  held  that  the  property  of  a  merchant,  who  was 
about  to  ship  a  material  part  of  his  effects  in  the  form  of  cot- 
ton, out  of  the  State,  without  there  being  sufficient  left  to  pay 
his  debts,  was  liable  to  attachment.  It  was  not  necessary  for 
plaintiff  to  show  any  fraudulent  purpose,  or  any  intent  to  hin- 
der or  delay  his  creditors.  It  was  no  defense  that  the  trans- 
action was  one  in  the  usual  course  of  the  defendant's  business.^ 

But  where  the  language  of  the  statute  is  to  the  effect  that 
attachment  will  lie  when  there  has  been  or  is  threatened  b,  fraud- 
ulent sale,  assignment  or  disposal  of  the  debtor's  effects,  it  is 
not  so  clear,  nor  by  any  means  so  well  settled,  whether  the 
fraudulent  intent  is  necessary  to  be  expressed  in  the  affidavit 
or  proven  on  the  trial.  There  is  no  doubt  that  the  act  must  be 
intentionally  done;  but  the  question  is  whether  there  need  be 
any  disclosure  of  a  purpose  on  the  part  of  the  debtor  to  defraud 
plaintiff  or  any  one  else. 

There  are  certain  acts  which,  under  particular  circumstances, 
the  law  pronounces  fraudulent.  They  may  be  innocently  in- 
tended, so  far  as  the  idea  of  moral  turpitude  goes,  yet  their  in- 
evitable tendency  is  so  uniformly  against  fair  dealing,  that  they 
are  stamped  with  a  fraudulent  character,  regjirdlessof  the  hon- 
esty of  the  particular  transaction.  The  real  intent  of  the  par- 
ties may  be  easily  dissembled.     The  law  condemns  these  acts, 

«  Burdett  v.  PhiUips,  78  Ky.  246. 

'Hack  V McDaniel,  2McCrary  <n.9. 0.G.)  196;  Svpra,  §§  91,  92. 
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for  the  reason  that  they  are  peculiarly  adapted  to  carry  out  a 
fraudulent  intent,  and  will  suffer  no  inquiry  to  be  made  into 
the  secret  purposes  of  the  perpetrators.  Not  the  least  conspic- 
uous of  this  class  of  fraudulent  acts  are  such  as  relate  to  the 
transfer  or  disposal  of  personal  property. 

An  appointment  by  the  trustee  of  one  of  the  assignors,  to 
sell  and  dispose  of  property  assigned,  without  the  consent  of 
the  court,  and  before  an  inventory  was  returned,  was  held 
to  render  the  assignment  fraudulent  in  law.^  The  sale  or 
pledge  of  personal  property  without  an  open,  notorious  and 
unequivocal  change  of  possession,  has  also  been  repeatedly 
pronounced  fraudulent.^  The  class  of  cases  in  which  this  ques- 
tion has  been  most  earnestly  discussed,  and  in  respect  to  which 
the  most  pronounced  difference  of  opinion  seems  to  exist,  is 
that  embracing  mortgages  of  stocks  in  trade.  On  the  one 
hand,  it  has  been  maintained  that  the  mere  fact  that  the  mort- 
gagor is  permitted  to  remain  in  possession  of  the  goods,  and 
continue  to  sell  and  dispose  of  them  in  the  ordinary  course, 
does  not  necessarily  render  the  mortgage  fraudulent  as  against 
creditors.^  On  the  other,  it  is  claimed  that  such  an  incum- 
brance amounts  to  a  conveyance  to  the  use  of  the  grantor,  and 
is  fraudulent  per  86,  even  when  the  act  is  entirely  disconnected 
with  any  intentional  fraud.^  Where  the  former  view  is  sup- 
ported, it  is  claimed  that  the  question  of  fraud  is  one  of  fact, 

«  Feck  V,  Whitixig,  21  Conn.  206. 

^  Meeker  v.  Wilson,  1  Gtollison,  419. 

«  Brett  V,  Carter,  2  Low(U.  8.  Ct.)  458;  Gay  «.  Bidwell,  7.  Mich.  619;  Rey- 
nolds v.  Welch,  47  Ala.  200;  GK)Osin8  t7.  Gilmore,  47  Me.  9;  Frankhowser  v. 
EUett,  31  Am.  Bep.  171;  22  Kan.  127.  But  see  Lesser  v.  Glaser,  4  Pac.  Beporter, 
1026,  frbere  the  same  court  decides  that  if  the  mortgage  provided  for  posses- 
sion and  sale  of  the  goods  by  the  mortgagor,  without  applying  the  proceeds  to 
the  payment  of  the  debt,  it  is  fraudulent  and  void,  and  the  fraud  will  support 
an  attachment;  Not.  7th,  '84.    Jones  on  Chat.  Mort.  §  424. 

7  Collins  V.  Myers,  16  Oh.  647;  Orton  v.  Orton,  7  Oreg.  478;  33  Am.  Bep.  717; 
Lang  o.  Lee,  3  Band.  (Va.)  410;  Shepard  v.  Turpin,  3Gratt  373;  Kuhn  v.  Mack, 
4  W.  Ya.  186;  Harman  v.  Hoskins,  66  Miss.  142;  Bank  v,  Goodrich,  3  Col.  139; 
Edgell  V.  Hart,  9  K.  Y.  213;  69  Am.  Deo.  632;  Southard  v.  Benner,  72  N.  Y.  424; 
Putnam  v.  Osgood,  62  N.H.  148;  Bamet  v.  Fergus,  61 111.362;  Kailer  v.  Young, 
7 Lea, (Tenn.) 736 ;Steinartv.DenBter, 23 Wis.  136:  Stein V.  Munch,  24Minn.  390; 
Mobley  v.  Letts,  61  Ind.  11;  In  re  Forbes,  6  Biss.  610;  Catlin  v.  Currier,  1  Saw. 
7;  Stanley  v.  Bunco,  27  Mo.  269;  Lodge  v.  Samuels,  60  Mo.  204;  Bobinson  v.  Elli- 
ott, 22  WaU.  613;  State  v,  Tasker,  31  Mo.  446;  Brooks  v.  Weimer,  20  Mo.  603; 
Power  o.  Alston,  93  IlL  687;  Cheatham  v.  Hawkins,  80  N.  C.  161;  Wilcox  v. 
Jackson,  4  Pao.  Beporter,  966.    [Colo.,  Oct.  17.  '84.] 
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to  be  proved  by  showing  an  intention  to  hinder,  delay  or  de- 
fraud other  creditors  than  the  mortgagee.  Those  holding  to 
the  latter  view  condemn  the  transaction,  not  because  it  is  in 
fact  and  intention  fraudulent,  but  for  the  reason  that  it  is  such 
a  convenient  cover  for  active  fraud,  where  exposure  is  made  to 
depend  upon  the  testimony  of  those  who  are  participants  and 
beneficiaries.  The  latter  view  is,  of  the  two,  better  supported 
on  both  principle  and  authority.®  But  still,  under  instructions 
from  the  court,  unless  such  an  instrument  is  fraudulent  on  its 
face,  the  question  must  be  submitted  to  a  jury.^  And  the  fraud- 
ulent intent  may  be  disproved  by  showing  that  the  mortgagor 
acts  in  selling  as  the  agent  of  mortgagee,  applying  the  proceeds 
to  the  extinguishment  of  the  debt.^^  Should  the  instrument 
not  disclose  the  fact  that  the  mortgagor  or  grantor  was  permit- 
ted to  retain  possession  of  a  stock  of  merchandise,  the  question 
of  change  of  possession  and  power  of  sale  would  go  to  the  jury.^^ 
But  where  the  fact  is  once  conceded  or  established,  that  there 
was  no  change  of  possession  such  as  the  law  requires  in  a  trans- 
fer of  title  to  personalty,  and  that  the  property  remained  to  all 
appearances  that  of  the  debtor,  it  is  difficult  to  see  the  necessi- 
ty of  submitting  to  the  jury  the  question  whether  the  transfer 
was  fraudulent  or  otherwise.  The  questions  of  fact  for  them 
to  determine  are  the  facts  constituting  the  fraud,  and  it  is  the 
duty  of  the  court  to  instruct  them  as  to  whether  a  given  state 
of  facts  renders  the  question  fraudulent  in  law.^^ 

Where  the  question  is  so  presented  in  a  particular  case  that 
the  alleged  fraud  must  be  one  of  intent  or  no  fraud  at  all,  it 

8  Tennessee  Kat'l  Bank  v.  Ebbat,  9  Helsk.  153.  Bee  for  a  full  discussion  of  this 
question,  2  South.  Law  Bev.  731 ;  6  Id.  617;  6  Id.  06;  7  Id.  Ill,  205;  3  Gent.  L.  J. 
359;  4  Id.  219;  10  Id.  281;  20  Abb.  L.  J.  606;  24  Id.  380;  and  17  Am.  Law  Rev. 
350,  where  Judge  Pierce  very  ably  goes  over  the  ground  of  debate,  and  reach- 
es the  conclusion  herein  expressed. 

B  Hewson  v.  Tootle,  72  Mo.  632. 

wjanneyw.  Barnes,  11  Leigh.  (Va.)  100;  Marks  v.  Hill^l5  Gratt.  400;  Wil- 
son v.  Sullivan,  58  N.  H.  260;  MUlerv.  Lookwood,  32  N.  Y.  293;  Metzner  v, 
Graham,  57  Mo.  404;  Book  Go.  v.  Sutherland,  10  Neb..  334;  Lesser  v.  Glaser,4 
Pac.  Reporter  (Kan.)  1026. 

u  Potter  V.  Mather,  24  Gonn.  561. 

^  Brooks  V.  Weimer,  20  Mo.  503;  State  v.  Tasker,  31  Mo.  446;  McKibben  v. 
Martin,  64  Pa.  St  352;  3  Am.  Bep.  588;  Wood  v.  Lowry,  17  Wend.  492;  Blakes- 
ley  V.  Bossman,  43  Wis.  116;  Mobley  v.  Letts,  61  Ind.  11;  Putnam  v.  Osgood, 
52  K.  H.  148;  Moore  v.  Wood,  100  HI.  451;  Bigelow  v.  Stringer,  40  Mo.  196. 


207  GBOUNBS  OF  ATTACHMENT.  §   97 

is  immaterial  whether  the  phrase  with  intent  to  defraud  or 
Jraudtdently  is  used.  The  question  will  be  disposed  of  in 
either  case  bj  requiring  satisfactory  proof  that  the  fraud  was 
intentional.^^  The  name  by  which  the  transfer  is  designated 
is  of  less  importance  than  that  it  was  fraudulently  intended. 
Proof  of  a  fraudulent  assignment  has  been  held  to  support  the 
charge  that  the  debtor  had  fraudulently  conveyed  his  property  .^^ 

§  97.  Evldenoe  of  Fraudulent  Intent. — ^Probably  the  most 
direct  evidence  of  a  fraudulent  intent  is  the  declarations  of  ad- 
missions of  the  debtor  himself.  As  where  he  made  threats 
that  he  would  so  dispose  of  his  property  as  to  protect  himself 
in  case  he  was  sued  by  plaintiff,  such  declaration  was  held  suf- 
ficient to  establish  the  fact  that  he  intended  to  dispose  of  his 
property  for  the  purpose  of  defrauding  his  creditors.^  And 
admissions  of  the  creditor  in  whose  favor  the  debtor  has  con- 
fessed judgment,  have  been  held  competent  to  prove  such  judg- 
ment fraudulent.^  But  the  declaration  of  defendant,  that  he 
will  protect  other  creditors  by  assignment,  was  held  no  proof 
whatever  of  a  fraudulent  intent.^ 

The  evidence  necessarily  most  relied  upon  for  this  purpose 
is  purely  circumstantial.^  One  of  the  constituents  of  all 
fraudulent  transactions  is  secrecy.  It  is  only  where  some  of 
the  facts  which  the  parties  are  unable  to  conceal  disclose  the 
taint,  that  its  fraudulent  character  becomes  manifest  to  tjiose 
who  are  concerned  to  obtain  knowledge  of  it.  Thus,  where  the 
charge  was  that  defendant  had  secreted  or  concealed  his  goods 
with  intent  to  defraud,  and  it  was  shown  that  he  had  received 
certain  goods  to  sell  and  account  to  his  creditor,  and  that  he 
had  failed  to  account  for  a  large  sale  of  such  goods,  the  evi- 
dence was  held  sufficient  to  support  the  allegation.^    So,  where 

u  Hard  o.  Jarvis,  1  Pinney  (Wis.)  475;  Hober  v.  Kassitts,  12  Fla.  689;  War- 
ner v.  Everett,  7  B.  Mon.  262;  Seidentapf  o.  Annabil,  6  Neb.  624;  Stevens  v, 
Middleton,  26  Hun.  470. 

^*  Skinner  v.  Oettinger,  14  Abb.  Pr.  109;  Enders  v,  BichardB,  33  Ma  69S. 

1  Newman  v.  Ejraine,  34  La.  An.  910. 

s  Field  v.  Liverman,  17  Mo.  218. 

*  Dickenson  v.  Benham,  10  Abb.  Pr.  390;  12  Abb.  Pr.  168;  19  How.  Pr.  410; 
Evans  v,  Warner,  21  Hun.  674. 

4  Gibson  V.  McLaughlin,  1  Browne  (Pa.)  292;  Bosenfield  v,  Howard,  16  Barb. 
546;  Myers  v.  Farrel,  47  Miss.  281. 

*  PoweU  V.  Matthews,  10  Mo.  49. 
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goods  were  purchased  by  means  of  a  statement  deliberately 
false,  with  a  manifest  intent  to  defraud  the  seller,  and  pledged 
to  unknown  parties,  whose  names  the  pledgor  would  not  reveal, 
these  facts  were  held  to  establish  that  he  had  assigned,  disposed 
of,  or  secreted  his  property,  or  intended  so  to  do,  with  intent  to 
defraud  his  creditors,  and  it  was  also  held  to  be  immaterial  that 
he  had  not  so  disposed  of  all  his  property.^  In  this  case  the 
fraudulent  representations  by  which  the  goods  were  purchased 
were  only  taken  as  evidence  of  the  fraudulent  intent  with  which 
they  were  subsequently  disposed  of,  as  the  connection  between 
the  purchase  and  the  disposal  was  necessary  to  render  the 
former  significant  of  any  fraudulent  intent  in  the  latter  J  So 
also,  where  one  insolvent  partner  transferred  his  interest  in  the 
copartnership  property  to  his  copartner,  who  was  also  insol- 
vent, the  allegation  of  fraudulent  transfer  was  held  sustained 
by  the  evidence.^  The  execution  of  a  fraudulent  mortgage  upon 
real  estate  is  also  held  to  be  evidence  of  an  intent  to  delay  or 
defraud  creditors.^  It  has  also  been  held,  where  defendant 
told  a  falsehood  as  to  what  had  become  of  his  money,  that  this 
was  evidence  tending  to  prove  the  fraudulent  intent,  and  suf- 
ficient to  sustain  the  finding  to  that  effect.^^  In  defense  of  an 
action  against  the  officers  for  seizing  the  property,  he  has 
been  permitted,  when  relying  upon  the  fraudulent  character  of 
the  transfer  to  claimant,  to  show  other  fraudulent  transactions 
of  'def endant  in  the  attachment,  in  disposing  of  his  property 
about  the  same  time.^^  But  in  no  case  can  the  inquiry  extend 
to  a  review  of  the  past  life  of  the  defendant  for  the  purpose  of 
ascertaining  what  his  intentions  were  at  the  time  of  the  tran- 
saction in  question.^^  It  will  be  equally  incompetent  to  show 
what  his  intentions  were  subsequent  to  the  levy  of  the  attach- 
ment. The  matter  to  be  decided  is  what  he  intended  at  the 
time  the  writ  was  issued.^^ 


•  Miller  V.  Schreiber,  63  How.  Pr.  491. 

7  Achilla  V.  Kahlmon,  60  How.  Pr.  491;  Wittaer  v,  VaaMinden,  27  Hon.  2SL 

8  Hirsch  v.  Hutchison,  64  How.  Pr.  366. 
0  Taylor  v.  Kuhnke,  26  Kan.  132. 

10  Anderson  v.  O'BeUl j,  64  Barb.  620. 

11  VanKirk  v.  Wilds,  11  Barb.  62a 

^  liowis  V,  Kennedy,  3  G.  Greene,  la.  67. 
^  Warner  v.  Everett,  7  B.  Mon.  262. 
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Allegations  in  the  affidavit  of  fraudulent  conveyance  or  dis- 
position of  defendant's  property,  or  an  intention  to  so  con- 
vey or  dispose  of  it,  are  not  sustained  by  proof  of  an  assign- 
ment for  the  benefit  of  creditors,  even  though  such  assignment 
be  voidable  or  even  void,  for  irregularities,  provided  the  as- 
signment were  made  in  good  faith.  Mere  irregularities  do 
not  tend  to  prove  a  fraudulent  intent.^^  And  where  the  debtor 
made  promises  and  representations  as  to  his  future  conduct, 
which  he  could  not  reasonably  expect  to  fulfill,  it  was  held 
that  these  circumstances  were  not  strong  enough  to  sustain  the 
charge  in  the  affidavit  of  an  intended  conveyance  or  disposal 
of  his  goods  for  a  fraudulent  purpose.'^  So  where  the  debtor 
made  false  statements  to  his  creditors,  concerning  his  affairs, 
this  would  not  tend  to  prove  a  bona  fide  sale,  for  the  purpose 
of  paying  a  just  debt,  to  be  fraudulent.^  The  evidence  must 
tend  to  show  a  fraudulent  intent  in  the  particular  transaction 
which  is  impeached.  However  indirect  the  means  may  be, 
this  is  the  end.  Though  direct  evidence  of  contemporane- 
ous transactions,  they  are  only  competent  as  circumstances 
tending  to  prove  the  fraudulent  intent  in  the  sale  or  assign- 
ment relied  upon  as  the  ground  of  attachment.^^  The  mere 
fact  that  a  conveyance  has  delayed  the  creditor  is  not  accept- 
ed in  every  case  as  sufficient  evidence  of  a  fraudulent  intent 
on  the  part  of  the  debtor.*® 

Where  the  ground  prescribed  by  the  statute  is  qualified  by 
the  words — "  with  intent,"  etc.,  the  intent  is  as  important  a 
matter  to  be  established  by  evidence  as  the  fact  intended.  As 
where  the  affidavit  stated  that  the  debtor  was  ^^  absent  so  that 
the  ordinary  process  of  law  cannot  be  served  on  him,"  it  was 
held  that  proof  of  these  facts  would  have  no  tendency  to  es- 
tablish the  fact  that  the  defendant  left  with  intent  to  defraud 
his  creditors.*^  In  Pennsylvania  it  is  held  sufficient  for  the 
affidavit  to  allege  the  fraud  in  the  language  of  the  statute.^ 

^  Harris  v.  Gapell,  28  Kans.  117;  MiUiken  v.  Dart,  26  Hon.  24. 

^  Parsons  v.  Stockbridge,  42  Ind.  121. 

u  Ghotiteaa  o.  Bberman,  11  Mo.  385. 

17  Wilson  0.  Forsyth,  24  Barb.  105. 

u  Spencer  v.  Deagle,  34  Mo.  455. 

w  Lore  ».  Young,  69  N.  O.  65. 

90  Sharpless  v,  Zeigler,  92  Fa.  St.  467. 

I.  Attach.— 14* 
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But  in  New  York,  the  authorities  have  always  favored  a  more 
specific  statemeut,  requiring  the  facts  and  circumstances  con- 
stituting the  fraud  to  be  set  out.^  So,  in  some  of  the  States, 
the  charge  is  required  to  be  positive,  and  is  held  insufficient 
when  stated  merely  on  information  and  belief.^ 

Proof  of  a  general  intent  of  the  debtor,  in  disposing  of  his 
property,  to  defraud  a  particular  creditor,  whether  it  be  the 
plaintiff  or  not,  will  sustain  the  allegation  that  he  disposed  of 
his  property  with  intent  to  delay  and  defraud  creditors.®  To 
sustain  the  charge  that  defendant  is  fraudulently  about  to  re- 
move,  convey  or  dispose  of  his  property,  it  is  not  sufficient  to 
show  actual  removal  of  aU  his  property  from  the  State,  if  it 
be  the  only  way  in  which  such  property  could  be  used.  Thus, 
where  defendant  was  taking  lumber  down  the  Wisconsin  river 
to  the  southern  market  and  out  of  the  territory,  and  this  was 
all  the  property  he  had,  it  was  held  no  ground  for  attachment.® 

To  support  an  allegation  of  fraudulent  intent  by  defendant 
to  dispose  of  his  goods,  there  must  be  some  fact  showing  such 
intent.  The  regular  selling  of  goods  by  defendant  in  course 
of  his  business  is  not  such  an  act,  even  though  defendant  be 
insolvent.^  A  bona  Jlde  sale  by  the  defendant  with  intent 
to  pay  his  creditors  all  that  he  got  for  the  property  not 
exempt,  will  not  support  the  usual  allegation  of  intent  to  delay 
creditors.® 

§  98.    Debts  Frandnlently  Contracted. — Where  the  statute 

prescribes  as  one  of  the  grounds  of  attachment  that  the  debt 
was  fraudulently  contracted,  there  can  be  no  doubt  that  the 
tortious  features  of  the  transaction  will  not  defeat  the  attach- 
ment, even  though  it  lies  only  for  causes  of  action  arising  on 
contract  for  the  direct  payment  of  money .^    In  the  State  of 

^  Smith  V,  Lace,  14  Wend.  237;  Stevens  v.  Middleton,  26  Hon.  470;  Bennett 
V.  Edwards,  27  Han.  352. 

22  Williams  v.  Martin,  1  Met  (Ky.)42;  Morrison  v.  Loyejoj,  6  Minn.  1S3. 

SB  Haizlette  v.  Lake,  1  Deady,  469. 

28  Hard  t;.  Jarvis,  1  Pinney.  475;  Hober  v.  Nassitts,  12  Fla.  689. 

^  Hemsheim  v.  Levy,  32  Ia,  An.  340. 

26  Eaton  V.  Wells,  18  Minn.  410.  A  statement  of  acts  alleged  to  be  fraada- 
lent  may  be  required  of  plaintiff  on  motion  of  defendant.— Ferris  v.  Carlton, 
8  Phila.  549. 

1  Ante,  §  12. 
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New  York,  and  in  some  of  the  others,  this  is  not  one  of  the 
statutory  grounds. ^  This,  however,  as  we  have  seen,^  does 
not  prevent  the  plaintiff  from  relying  upon  evidence  that  the 
debt  was  fraudulently  contracted  in  support  of  allegations 
of  fraud  in  the  subsequent  disposal  of  the  subject  of  such 
fraudulently  contracted  debt> 

But  where  it  is  included  in  the  enumerated  causes  of  attach- 
ment, the  essential  fact  to  establish  is  a  purpose  to  commit  a 
fraud,  entertained  and  acted  upon  at  the  time  the  debt  is  con- 
tracted, and  there  must  be  some  direct  connection  between 
the  fraudulent  intent  and  the  means  taken  to  obtain  the  credit. 
Thus,  where  it  was  alleged  that  the  defendant  fraudulently 
contracted  the  debt  sued  for,  which  grew  out  of  a  purchase  of 
goods,  and  the  evidence  was  that  he  had  promised  when  the 
goods  were  ordered  to  send  a  sight  draft  on  their  receipt  for 
the  amount,  but  with  no  intention  at  the  time  of  sending  such 
draft,  the  charges  were  in  the  opinion  of  the  court  sufficiently 
sustained.^  So  where  the  affidavit  charged  that  ^'  defendant 
fraudulently  contracted  the  said  debt,  and  fraudulently  incur- 
red the  obligation  for  which  suit  has  been  brought,"  it  was 
held  sustained  by  proof,  that  defendants  stated  to  plaintiffs 
that  they  had  purchased  certain  stock  for  plaintiffs,  and  would 
purchase  more,  by  which  representations  they  induced  plain- 
tiffs to  pay  the  money  sued  for,  when,  in  fact,  defendants  sold 
the  stock  to  other  parties  after  obtaining  the  money  on  these 
representations.®  In  cases  of  this  kind,  the  court  would  not 
require  strict  proof  that  the  defendants  entertained  the  fraud- 
ulent intent  at  the  time  the  obligation  was  incurred.  The 
subsequent  fraudulent  conduct  of  the  parties  might  well  raise 
the  inference  that  it  was  intended  from  the  first.  The  infer- 
ence is  almost  irresistible,  that  a  transaction  so  grossly  fraud- 
ulent in  its  culmination,  was  fraudulently  conceived. 

But  the  fraudulent  conversion  of  personal  property  to  one's 
own  use  will  not  sustain  an  attachment  under  a  statute  which 
furnishes  the  remedy  ^^  where  the  debt  sued  for  was  fraudu- 

s  Witner  v.  Van  Minden,  27  Hun.  231. 
■  Supra,  §§  96, 97. 

^  Weiller  v.  Schreiber,  63  How.  Pr.  491. 
*  Marqueze  v.  Sonthbeimer,  59  Miss.  490. 
^  Yoang  V.  Ck>oper,  12  Keb.  610. 
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lently  contracted  on  the  part  of  the  debtor.'^  The  statute 
contemplates  a  debt  to  the  creation  of  which  the  creditor's  con- 
sent has  been  obtained  bj  some  fraudulent  act  or  manifesta- 
tion of  the  debtor  J 

§  99.  Obligations  Criminally  Incurred.— In  some  of  the 
States — ^notably  in  Ohio— the  process  of  attachment  is  not  con- 
fined to  causes  of  action  arising  on  contract.  Where  a  wrong: 
has  been  committed,  however  willful  and  malicious,  the  sufferer 
has  a  right  of  action  against  the  perpetrator ;  and  in  this  State, 
at  least,  plaintiff  may  have  an  attachment  in  aid  of  his  suit. 

In  stating  the  grounds  in  the  affidavit,  plaintiff  is  only  requir- 
ed to  allege  suf&cient  to  show  that  a  crime  or  misdemeanor  has 
been  committed  by  defendant  to  his  injury.  He  need  not  fol- 
low the  words  of  the  statute.  Words  charging  an  assault  and 
battery  have  been  held  sufficient  to  show  that  the  attachment 
was  for  an  obligation  criminally  incurred.^ 

§  100.    Fallnre  to  Pay  for  an  Article  on  Delivery,  according 

to  Contract — When  the  cause  of  attachment  is  that  the  action 
is  for  the  price  or  value  of  an  article  or  thing  sold  and  delivered, 
which,  according  to  the  contract  of  sale,  was  to  be  paid  for  on 
delivery,  there  must  be  a  concurrence  of  three  facts  in  addition 
to  that  of  indebtedness :  (1)  The  thing  must  have  been  deliv- 
ered. (2)  There  must  have  been  no  credit  given.  (S)  And 
the  contract  to  pay  on  delivery  must  be  unconditional.  If 
there  has  been  a  credit  of  ever  so  short  a  time  beyond  the  deliv- 
ery ;  or  if  the  pajrment  depends  upon  any  condition  whatever, 
as  a  demand,  the  contract  does  not  come  within  the  operation 
of  the  statute.^ 

In  determining  whether  the  contract  is  to  pay  on  delivery 
within  the  meaning  of  the  attachment  law,  it  is  uncertain  just 
how  far  the  courts  will  follow  the  general  doctrine,  that  when 
no  credit  is  specially  given,  the  intention  to  demand  payment 
on  delivery  will  be  presumed.  But  no  good  reason  is  apparent 
why  this  rule  should  not  apply  to  attachments. 

7  Finlay  v.  Bryson,  Sap.  Gt.  Mo.,  Gent.  L.  J.,  April  2A,  1885. 

I  Creasser  v.  Young.  31  Oh.  St.  67. 

1  St.  Louis  Type  Foundry  v.  Union  Printing  &  Publishing  Co^  3  Mo*  App.  635. 
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§  101.  "  About,"  etc. — ^Where  the  right  to  attach  Is  condi- 
tioned  upon  the  existence  of  statutory  grounds,  there  is  always 
an  alternative  to  one  or  more  of  the  causes,  providing  against 
the  happening  of  the  event  in  the  future.  As  where  defend- 
ant has  absconded,  or  is  about  to  abscond,  etc.  In  some  con- 
nections this  word  is  used  most  vaguely.  When  it  precedes 
the  statement  of  an  amount  or  quantity,  or  a  date,  it  imparts 
uncertainty  to  the  statement.  But  when  it  is  used  in  the 
attachment  law,  it  renders  the  expression  more  definite  and  cer- 
tain than  it  would  otherwise  be.  Hence  it  needs  no  technical 
construction  to  render  this  word  one  of  limitation.  To  regard 
it  in  any  other  light  is  to  ignore  its  ordinary  meaning,  accord- 
ing to  which,  it  is  generally  construed  by  the  courts.  In 
one  case,  however,  the  word  was  held  to  be  of  no  particular 
significance.  The  language  of  the  affidavit  was,  ^'will  con- 
vert," etc.,  while  that  of  the  statute  was,  "  is  about  to  convert," 
etc.  Notwithstanding  this  difference  in  the  language  employ- 
ed, the  affidavit  was  held  sufficient,  for  the  reason  it  was 
regarded  as  immaterial  whether  the  act  was  one  which  defend- 
ant woidd  do,  or  was  about  to  do,  the  material  part  of  the  alle- 
gation  being  the  intent  with  which  it  would  be  done.^  In  an 
earlier  case  in  the  same  State  the  time  indicated  by  this  word 
was  considered  of  some  substantial  importance,  notwithstand- 
ing that  the  intent  was  also  expressed  in  the  affidavit.^  One 
can  easily  see  how  the  averment  that  defendant  ^'  is  remov- 
ing," might  stand  for  "is  about  to  remove,"^  but  "will"  is 
too  vague  and  indefinite  as  to  time  to  meet  the  requirements  of 
a  statute  which  makes  the  attachment  dependent  upon  an  act 
which  is  about  to  be  done.  One  understands  by  this  something 
more  definite  than  that  an  event  will  happen.  It  is  something 
looked  for  in  the  immediate  future.  The  word  Is  used  to  pro- 
vide against  impending  mischief,  which  requires  the  utmost 
expedition  to  forestall.  And  it  is  in  this  light  that  the  courts 
have  construed  it.^  Something  more  than  a  mere  apprehension 
of  what  is  to  transpire  in  the  future  is  required.^    Where  the 

1  Frere  v.  Perret,  25  La.  An.  500. 

>  New  Orleans  v.  Garland,  11  La.  An.  438. 

*  Lee  V.  Peters,  1  Sm.  &  M.  503;  Finn  v.  Peters,  lb.;  Matthews  v.  Peters,  lb. 

4  Lorrain  v.  Higgins,  2  Chandler,  (Wis.)  116. 

<  Brown  v.  Crenshaw,  6  Baxter,  (Tenn.)  5G1 
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affidavit  stated  that  defendant  **  will  conrej  and  dispose  of  his 
groceries  and  his  articles  in  his  said  grocery,  in  order  to  de- 
fraud his  creditors,"  the  Court  very  properly  held  that  it  was 
not  equivalent  to  the  statutory  language — ^that  he  was  about 
to  so  dispose  of  his  property.^  But  where  it  can  be  shown  that 
the  debtor  was  making  his  preparations  to  leave  the  State  at 
the  time  the  affidavit  was  made,  the  allegation  that  he  was 
about  to  leave  will  be  fairly  sustained*^ 

<  Jackson  v.  Barke,  4  Helsk.  610;  McHaney  v.  Cawthome}  Id.  608. 
7  Myers  v.  FaxreU,  47  Miss.  281. 
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§  102.  The  Object  of  the  Bond.— The  attachment  laws  of 
most  of  the  States  require,  as  a  condition  precedent,  a  bond 
or  undertaking  on  behalf  of  the  plaintiff.  The  few  exceptions 
to  this  are  found  in  some  of  the  eastern  States,  where  neither 
bond  nor  affidavit  is  required.  In  some  of  them,  a  bond  is 
required  to  secure  defendant  in  his  taxable  costs,  in  case  he 
should  prevail  in  the  suit.  But  the  undertaking  considered 
herein  has  a  different  purpose  to  subserve.  It  is  required  in 
view  of  the  extraordinary  character  of  the  proceeding,  and 
its  liability  to  abuse.  The  affidavit  operates  only  as  a  re- 
straint upon  the  conscience  of  the  plaintiff,  to  prevent  him 
from  wrongfully  suing  out  an  attachment ;  but  the  bond  is 
not  only  calculated  to  interpose  an  additional  restraint  upon 
him,  by  fixing  a  definite  liability  which  he  and  his  sureties  as- 
sume, but  it  gives  the  defendant  an  assurance  of  indemnity 
against  loss  from  a  wrongful  use  of  the  process. 

In  some  instances  the  statute  not  only  prescribes  the  condi- 
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tlons  and  regulates  the  penalty  of  the  bond,  but,  in  order  to 
avoid  all  misapprehension,  gives  the  form  of  such  bonds. 
Whether  the  form  as  well  as  the  substance  be  prescribed  by 
statute  or  not,  the  conditions  upon  which  the  obligation  of  the 
bond  is  extinguished  are  generally,  that  plaintiff  shall  prose- 
cute his  action  without  vexatious  delay  to  judgment,  and  pay 
any  judgment  awarded  against  him  for  costs  and  damages 
arising  from  the  wrongful  suing  out  of  the  attachment.^ 

§  103.  Conformity  to  the  Ghovemiiig  Statute. — ^And  when 
the  form  of  the  bond  is  prescribed  by  statute,  it  should  be  fol- 
lowed, because  it  is  always  sufficient,^  and  is  sometimes  regarded 
as  exclusive  of  every  other  form  of  bond  ;^  though  an  action 
may  be  maintained  on  a  good,  common  law  bond.^  In  any 
event,  the  bond  must  substantially  conform  to  the  statutory 
requirements.^  The  court  cannot  take  in  lieu  of  a  bond  a 
deposit  of  money  as  security,  though  it  equals  in  amount,  or 
even  exceeds,  the  penalty  as  regulated  by  statute.^  Nor  will 
the  filing  of  a  paper  called  a  bond,  with  the  conditions,  pen- 
alty and  all  essential  requisites  omitted,  with  a  view  to  filling 
them  in  subsequent  to  the  attachment,  fulfill  the  objects  of 
the  statute.  It  must  be  a  bond  in  effect,  as  well  as  in  name.^ 
The  giving  of  the  bond  in  all  essential  particulars,  as  the  stat- 
ute prescribes,  is,  in  most  cases,  held  to  be  something  more 
than  a  mere  matter  of  form.  Its  omission  is  more  than  a  mere 
irregularity.  It  is  an  essential  prerequisite  to  the  issuing  of 
the  writ,  and  where  it  is  wanting  in  substantial  conformity  to 
the  statute,  as  to  its  obligation  and  conditions,  it  is  no  bond  at 
all.^    It  is  one  of  the  essential  prerequisites  of  jurisdiction,  and 

1 1  have  not  endeavored  to  follow  the  language  of  any  statute.  In  Kansas 
no  bond  is  required  in  an  action  of  attachment  against  a  non-resident. — Simon 
V .  Stetter,  25  Kans.  166.  And  in  Minnesotai  under  a  peculiar  statute,  a  bond  is 
only  required  to  be  given  in  the  court  of  a  justice  of  the  peace,  prior  to  the 
levy  of  the  attachment. — Davidson  v.  Owens,  6  Minn  69. 

1  Prosky  v.  West,  8  Sm.  &  M.  711;  Singleton  t;.  Woiford,  4  111.  {(76. 

s  Amos  V.  Allmett,  2  Sm.  &  M.  216. 

<  Barnes  v.  Webster,  16  Mo.  268;  Flumpton  v.  Cook,  2  A.  K.  Marsh,  46a 

*  County  V.  Chenault,  38  Mo.  367. 

fi  Bate  V,  McDonald,  48  N.  Y.  Super.  Ct  219. 

«  Perminter  v.  MoDaniel,  1  Hill,  (S.  C.)  267;  26  Am.  Dec.  179;  Boyd  t;.  Boyd, 
2  Kott  &  McCord,  125. 

«  Bank  of  Alabama  v.  Fitzpatrick,  4  Humph.  311;  Coosins  «.  Brashear,  1 
Blackf.  86;  Hisler  v.  Carr,  34  CaL  641. 
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its  absence  will,  in  most  cases,  render  the  subsequent  proceed- 
ings void,  unless  there  be  some  saving  clause  in  the  statute  by 
which  the  omission  may  be  supplied,  or  the  defendant  is  re- 
stricted to  certain  methods  of  taking  advantage  of  the  defect.^ 
If  no  bond  is  filed  as  required,  it  is  held  that  the  writ  abates.^^ 
And  where  a  justice  of  the  peace  issued  an  attachment  before 
the  required  bond  was  given,  the  writ  was  held  void,  and  ren- 
dered both  him  and  the  plaintiff  liable  as  trespassers.^^  Nev- 
ertheless, in  one  case,  under  a  statute  which  expressly  declared 
that  attachments  issued  without  the  statutory  bond  should  be 
vaidy  the  court  held  the  statute  to  mean  that  it  would  be  void- 
able only.  And  as  a  consequence  of  this  peculiar  construction, 
in  an  action  of  trespass  vi  et  armia^  against  the  plaintiff  and 
the  officer,  that  the  writ  was  jpn'ma  fade  a  justification  of  the 
ofiSLcer  or  surety,  acting  under  the  process.^ 

§  104.  Formal  Reqnisites— Date— Seal— Attesting— Filing- 
Entitling. — ^Not  all  the  formalities  that  usually  attend  the  giv- 
ing of  bonds  are  absolutely  essential  to  the  jurisdiction  of  the 
court  or  officer  to  issue  the  writ.  It  is  customary,  and  on  the 
whole,  better,  that  the  bond  should  be  dated ;  but,  unless  impera- 
tively demanded  by  statute,  it  is  not  essential  to  the  validity  of 
the  attachment,  as  it  will  take  effect  from  the  time  it  was  deliv- 
ered to  the  officer  whose  duty  it  is  to  file  it.  ^  And  yet  this  is 
not  owing  to  the  fact  that  it  is  unimportant  when  the  bond 
takes  effect.  This  date  is  of  the  utmost  importance,  though  it 
may  not  appear  in  the  bond  itself ;  for  if  it  be  filed  subsequent 
to  the  issue  of  the  writ,  it  will  be  too  late,  and  may  not  be  filed 
nunc  pro  tunc?  Where  the  bond  recited  that  the  writ  had  al- 
ready issued,  it  was  held,  in  the  absence  of  any  showing  in 
the  record  that  the  bond  was  filed  prior  to  the  issue  of  the  writ, 
that  a  motion  to  quash  should  be  sustained.^    But  where  the 

»  Van  Loon  u.  Lyons,  61 N.  Y.  22;  4  Daly,  150;  Ti£fany  v.  Lord,  65  N.  Y.  310; 
Erwin  v.  Commercial  B'k,  12  Bob.  La.  227;  Ford  v.  Woodward  2  Sm.  &  M. 
260;  Graham  v.  Barckhalter,  2  La.  An.  415;  Homan  v.  Brinkerhoff,  1  Den.  184; 
Kelly  V.  Archer,  48  Barb.  68;  Mclntyre  «.  White,  5  How.  (Miss.)  298. 

10  Didier  v.  GaUoway,  3  Ark.  501. 

u  Davis  V,  Marsha)],  14  Barb.  96;  Barkeloo  o.  BandaU,4  Blaokf.  476. 

u  Banta  v.  Beynolds,  3  B.  Mon.  80. 

1  Flumpton  v.  Cook,  2  A.  K.  Marsh,  450. 

2  Stevenson  v.  Bobbins,  5  Mo.  18. 

'  Boot  V.  Monroe,  5  BlackL  594  Hucheson  v.  Boss,  2  A.  K.  Marsh,  349. 
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fault  which  caused  It  to  appear  that  the  bond  preceded  the 
writ  was  in  the  date  of  the  latter  instrument,  plaintiff,  upon 
proper  application,  was  permitted  to  amend  it,  to  render  it  con- 
sistent with  the  facts,  and  show  that  its  issue  was  subsequent 
to  the  filing  of  the  bond.^  So  where  there  was  a  recital  in  the 
bond  to  the  effect  that  the  writ  had  issued,  and  the  writ  itself 
showed  that  its  issue  was  preceded  hj  the  filing  of  the  bond, 
the  Court  held  that  the  false  recital  was  not  a  ground  for  quash- 
ing the  writ,  though  it  was  also  held  that  parol  evidence  was 
inadmissible  to  show  that  the  bond  was  executed  prior  to  the 
issuing  of  the  writ.^  The  giving  of  the  bond  after  the  attach- 
ment, however  fatal  it  may  be  to  subsequent  proceedings,  can 
generally  be  taken  advantage  of  only  by  the  defendant  in  at- 
tachment. It  is  held  no  defense  to  an  action  on  the  bond  for 
wrongfully  suing  out  the  attachment.^  The  attachment  has 
even  been  held  void  where  the  writ  was  issued  in  advance  of 
the  filing  of  the  bond,  though  on  the  same  day.^  But  where 
the  two  are  dated  the  same  day,  in  the  absence  of  any  showing 
to  the  contrary,  it  will  be  presumed  that  the  bond  was  filed 
prior  to  the  issuing  of  the  writ.^ 

Whether  the  seal^  or  scrawl,  which  is  used  as  a  substitute 
therefor,  is  essential  to  the  validity  of  the  bond,  depends  upon 
the  statutes  of  the  State,  not  only  in  reference  to  attachments, 
but  the  general  law  as  to  seals.  In  some  of  the  States  this 
formality  has  been  by  act  of  the  legislature  rendered  non-essen- 
tial in  all  instruments  which  were,  at  common  law,  required  to 
be  sealed.  But  where  the  seal  is  requisite,  without  it  the  bond 
is  incomplete,  either  as  a  common  law,  or  statutory  bond.^  In 
fact,  it  is  held  to  be  no  bond,  even  though  it  purports  to  be  seal- 
ed, when  the  scrawl  is  omitted.^^  Nevertheless,  the  overruling  of 
an  objection  to  the  introduction  in  evidence  of  such  an  imper- 
fect instrument  was  sustained,  where  its  execution  had  not  been 
denied  upon  oath,  and  the  action  was  against  the  obligors. ^^     In 

*  Snelling  v.  Bryce,  41  Ga.  513. 

B  Summers  v,  Glaucey,  3  Blackf.  361. 

«  Sumpter  v.  Wilson,  1  Ind.  144.    Contra,  Benedict  v.  Bray,  2  OaL  SSL 

7  Hucheson  v.  Boss,  supra, 

8  McEeDzie  v.  Buclian,  1  NoU  &  McG.  205;  Wheeler  v,  Faxmer,  3S€al.  203^ 
0  State  V.  Eldridge,  65  Mo.  584. 

w  State  V.  Thompson,  49  Mo.  188. 
u  State  v.  Chamberlain,  54  Mo.  338. 
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the  Marine  Conrt  of  New  York,  the  absence  of  a  seal  from  the 
bond  was  held  to  render  it  void  beyond  cure.  Without  this 
formality  the  court  acquired  no  jurisdiction,  and  the  objection 
was  held  not  waived  by  approvance  and  moving  to  set  aside  the 
attachment.^  The  seal  to  the  names  of  sureties  is  as  essential  as 
to  that  of  the  principal  obligor.^'  But  it  has  been  held  that  the 
omission  of  a  seal  may  be  supplied  by  amendment.  ^^ 

AUestinff  the  bond  is  held  to  be  a  non-essential  formality.^^ 
But  it  is  held  in  Kentucky  ^  that  it  must  be  executed  in  presence 
of  the  clerk  of  the  court,  or  his  legalized  deputy,  in  order  to 
have  any  standing  as  a  bond.  Without  this  it  was  held  not  to 
be  even  a  defective  bond,^® 

Filing,  or  rather  marking  the  instrument  ^^  filed,"  as  is  cus- 
tomary, is  also  regarded  as  a  mere  official  formality,  and  a  fail- 
ure in  this  respect  a  misprision,  which  does  not  affect  the  valid- 
ity of  the  attachment,  nor  the  liability  of  the  obligors,  in  case 
of  f orf eiture.^^  Where  objections  are  sustained,  that  bonds  or 
other  instruments  required  to  be  filed  are  not  filed  in  time,^®  it 
is  not  merely  because  the  officer  has  failed  to  make  the  proper 
indorsement.  The  party  whose  rights  depend  upon  the  proper 
filing  of  the  instrument  has  fulfilled  the  duty  imposed  upon  him 
when  he  has  left  it  with  the  proper  officer.  Where  the  bond 
has  been  filed  by  the  clerk,  he  cannot  afterwards  be  heard  to  say 
he  did  not  approve  it.*® 

Whether  it  is  absolutely  essential  or  not  that  the  undertaking 
should  be  entitled  in  the  cause,  or  designate  the  court  in  which 
the  action  is  pending,  will  depend  entirely  upon  what  provis- 
ions are  made  by  the  statute  in  this  respect.  But  it  is  diffi- 
cult to  imagine  how  a  bond  could  be  drawn  for  the  purpose  of 
indemnifying  defendant  in  an  attachment  suit,  without  men- 
tioning the  title  of  the  cause  and  the  court  in  which  it  was  pend- 
ing. It  would  require  greater  ingenuity  to  avoid  this  than  it 
would  to  mention  them.     Where  an  error  was  committed  in 

M  Tiffany  v.  Lord,  65  N.  T.  310. 

IS  Hunter  v.  Ladd,  2  lU.  561. 

M  Lea  w.  VaU,  3  111.  473. 

i«  O'Niel  t;.  Owens.  1  Haywood  (N.  C.)  365. 

10  Home  V.  Mitchell,  7  Bush,  131. 

17  Pinson  v,  Kersh,  46  Tex.  26. 

^  Stevenson  v.  Bobbins,  5  Mo.  18. 

^  Pearson  v.  Gayle,  11  Ala.  278. 
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the  recitals  of  a  bond,  whereby  it  appealed  that  the  suit  wsls 
brought  in  a  court  that  was  not  in  existence  at  the  date  of  the 
instrument,  the  attachment  was  quashed  as  fatally  defective.^ 

§  105.  Obligors. — ^The  bond  is  usually  signed  by  both  prin- 
cipal and  sureties,  who  assume  its  obligations,  subject  to  the 
conditions,  whatever  they  are.  Without  the  name  of  the  prin- 
cipal, whether  he  be  the  plaintiff  in  the  action  or  not,  the  bond 
is  incomplete  and  open  to  objection.  The  name  should  not 
only  be  signed  to  the  bond  with  necessary  formalities,  but  it 
should  appear  in  the  body  of  the  instrument  as  one  of  the 
bounden  parties.  And  it  is  not  sufficient  that  it  appears  in 
that  part  of  the  bond  where  the  case  is  entitled.  It  should 
appear  distinctly  as  the  name  of  an  obligor  in  the  bond. 
Nevertheless,  where  there  are  several  principals  in  the  bond, 
who  are  also  joint  plaintiffs  in  the  action,  and  it  is  executed  by 
but  one  of  them,  the  bond  will  not  for  that  reason  alone  be  held  fa- 
tally defective.^  And  where  the  plaintiffs  were  partners,  and 
the  bond  was  executed  in  the  partnership  name,  it  was  held  suf- 
ficient.2  Where  there  is  any  question  of  the  propriety  of  ex- 
ecuting a  bond  in  this  manner,  it  will  at  least  bind  the  part- 
ner who  executes  it,  though  his  individual  name  does  not  ap- 
pear. It  is  therefore  not  void  for  want  of  a  principal  obligor.^ 
And  where  one  partner  assumes  to  act  for  the  firm  in  bringing 
the  action,  he  may  in  some  States  act  for  the  firm  in  giving 
the  bond,  and  individually  take  upon  himself  the  obligation 
of  principal.*  While  elsewhere  it  is  held  that  unless  the  bond 
be  such  as  to  bind  the  ;firm  when  given  for  their  benefit,  it  will 

be  void.* 

As  we  shall  see  in  a  subsequent  section,  there  are  many  ir- 
regularities and  omissions  that  do  not  destroy  the  substance 
of  the  bond ;  but  which  must  be  rectified  when  objected  to,  or 
the  attachment  will  fail.^  One  of  these  irregularities  is  the 
absence  of  the  names  of  sureties  from  the  body  of  the  bond,  or 

^  Bonner  v.  Brown,  10  La.  An.  83^ 
1  Clanton  v.  Laird,  12  Sm.  &  M.  568. 
s  Charchill  t7.  Falliam,  8  la.  45;  Dow  v.  Smith,  8  Ga.  65i. 
»  Thatcher  r.  Goff,  13  La.  360. 

<  Wallis  V.  Wallace,  6  How.  (Miss. )  254;  Kyle  «,  OonneUy,  3  Leigh,  (Va.)  7ia 
6  Jones  V.  Anderson,  7  Leigh,  (Va.)  308. 
•  Ir^a,  §  115. 
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in  the  execution  thereof.  Ifc  has  been  held  that  a  bond  signed 
by  the  principal  alone,  though  not  sufficient,  is  not  such  a  fatal 
defect  that  the  bond  may  be  treated  as  a  nullity  J  And  where 
the  plaintiff's  name  was  signed  without  authority,  the  bond 
was  considered  so  far  good,  that  it  would  be  held  sufficient 
upon  a  ratification  of  the  unauthorized  execution.®  But  else- 
where it  is  held  that  such  ratification,  to  be  effectual,  must 
take  place  prior  to  the  issuing  of  the  writ.^  The  authorities 
are  not  in  perfect  accord  concerning  the  name  in  which  the 
bond  should  be  given.  In  some  of  the  States  it  will  be  found 
quite  sufficient  that  a  bond  is  made  and  executed  in  the  name 
of  a  principal  obligor  with  one  or  two  sureties.  But  it  was 
held  in  South  Carolina  that  where  the  bond  had  not  been  giv- 
en in  the  name  of  the  plaintiff  or  her  attorney  in  fact,  it  would 
on  motion  made  for  that  purpose  be  quashed. ^^  Still,  it  has 
been  held  that  an  undertaking  in  attachment  need  not  be  signed 
by  the  plaintiff,  and  that  the  statute  is  complied  with  if  two  suf- 
ficient sureties  sign  the  same  on  behalf  of  the  plaintiff  .^^  But 
when  it  is  given  in  the  name  of  the  party  to  whose  use  the  ac- 
tion is  brought,  whether  he  be  the  nominal  plaintiff  or  not,  it 
will  be  sufficient  in  this  respect.^  The  bond  should  be  exe-- 
cuted  on  the  part  of  the  sureties,  in  their  individual  names,  and 
not  in  the  name  of  a  partnership.^^ 

§  106.    Execution  of  the  Bond  by  an  Agent.  —  The  rule^ 

however,  as  to  the  character  of  agency  requisite  to  the  execu- 
tion of  an  attachment  bond,  is  by  no  means  so  strict  in  most  of 
the  other  States,  nor  is  it  required  in  every  instance  that  the 
bond  shall  be  given  in  the  name  of  the  plaintiff.  As  already 
noticed,  it  has  been  held  sufficient  when  given  in  the  name  of 
one  of  the  plaintiffs.^  And  where  it  was  executed  by  an  agent, 
professing  to  bind  himself  as  principal,  with  sufficient  sureties, 

7  County  v,  Ghenanlt,  38  Ho.  85T. 

8  Taylor  v.  Bicards,  9;  Ark.  378. 

•  Grove  v.  Harvey,  12  Bob.  La.  221;  Kellogg  tu  Millet,  6  Ark.  468» 

^  Myers  v.  Lewin,  1  McMuUen,  54. 

u  Pierce  v.  Miles,  (Mont.)  6  West  Coast.  Bep  9^. 

13  Love  17.  Fairjaeld,  10  HI.  303;  Grand  Gulf  etc.  Co>  v.  Conger,  9  BnL  &  M.  ISO& 

IS  Danforth  v.  Carter,  1  la.  546. 

1  Supra,  §  106. 


§   106  ATTACHlfENT  BONDS.  222 

it  was  held  to  be  a  substantial  compliance  with  the  statute  of 
the  State  of  Florida*^ 

The  decisions  in  the  State  of  Louisiana  seem  to  indicate  that 
a  technical  show  of  authority  is  essential,  which  is  not  required 
in  most  of  the  other  States.  Thus  it  was  held,  that  where  the 
only  authority  of  the  agent  executing  the  bond  was  that  he 
was  plaintiff's  attorney,  the  attachment  would  be  dismissed.^ 
Nevertheless,  in  a  subsequent  case  by  the  same  court,  it  was 
decided  that  an  attorney  at  law,  who  could  show  that  he  was 
authorized  by  his  client  to  attach,  had  sufficient  authority  to 
execute  the  bond  as  principal.^  It  was  also  held  in  South 
Carolina,  at  on6  time,  that  no  power  of  attorney  or  other  spe- 
cial authority  was  required.^  In  the  absence  of  a  showing  to 
the  contrary,  the  agency  of  one  who  assumes  to  act  as  such 
will  be  presumed  to  extend  to  the  subject  upon  which  it  ia 
exercised.® 

Where  one  assumes  to  act  as  the  agent  of  tlie  plaintiff  in 
suing  out  the  attachment  and  executing  the  bond,  and  it  subse- 
quently transpires  that  he  has  no  such  authority,  in  conse- 
quence of  which  the  attachment  is  dismissed,  he  may  neverthe- 
less be  held  to  his  assumed  obligation.^  And  where  he  ma- 
liciously sues  out  the  attachment,  he  may  be  proceeded  against 
in  all  respects  as  though  he  had  done  it  in  his  own  behalf,  even 
where  the  principal  for  whom  he  assumed  to  act  cannot  be 
charged  with  malice.^  But  where  one  acts  as  the  agent  of 
plaintiff  in  giving  the  bond,  that  fact  should  appear  by  recital 
in  the  instrument.  It  is  not  sufficient  that  the  signature  is 
affixed  to  the  bond  as  principal.  Where  it  is  apparent  on  the 
face  of  the  papers  that  the  principal  obligor  in  the  bond  is  not 
the  plaintiff  in  the  action,  nor  the  one  to  whose  use  the  action 
is  brought,  there  should  be  something  to  show  the  capacity  in 

3  Conklin  v.  Goldsmith,  5  Fla.  280;  Simpson  v.  Knight,  12  Fla.  144;  Stewart 
«.  Katz,  30  Md.  334;  Page  v»  Ford,  2  Sm«  &  M.  266;  Walbridge  v,  Spalding,  1 
Dong.  (Mich.)  451;  Frost  v.  Cook,  7  How.  (Miss.)  357. 

s  Wetmore  v.  Duffin,  5  La.  An.  496;  Grove  v.  Harvey,  12  Bob.  La.  22L 

*  Trowbridge  v.  Weir,  6  La.  An.  706. 
«  Diilon  V.  Watkins,  2  Spear,  445. 

•  Alford  V.  Johnson,  9  Port.  (Ala.)  320;  Spear  v.  King,  6  Sni«  &  M.  276;  God« 
4ard  v.  Cunningham,  6  la.  400;  Wright  v.  Smith,  19  Tex.  297. 

f  Peiser  v.  Gnshman,  13  Tex.  390. 
>  Wallace  v.  Finbexg,  46  Tex.  35. 
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which  the  principal  acts.*  Where,  however,  there  is  a  nominal 
plaintiff  who  sues  for  the  use  of  another,  the  latter*is  the  proper 
partj  to  give  the  bond,  he  being  the  real  plaintiff  in  the  ac- 
tion,^^  Hence,  where  this  appears,  it  would  be  unnecessary  to 
show  any  agency  in  the  matter.  Where  an  attachment  bond  is 
signed  by  an  agent,  or  one  assunung  to  act  as  such,  the  evi- 
dence of  his  authority  need  not,  unless  required  by  statute, 
accompany  the  bond.  The  officer  by  whom  the  writ  is  issued 
will  be  presumed  to  have  required  such  evidence  of  authority 
as  was  satisfactory  to  him  at  the  time,  and  where  the  bond  is 
otherwise  regular  on  its  face,  the  question  of  the  genuineness 
of  the  agency  cannot  be  raised  by  mere  suggestion  on  the  part 
of  one  appearing  as  amicus  curice.^  It  is  held  that  such  objec- 
tion must  be  raised  by  plea'in  abatement,  and  not  by  motion  to 
quash. ^ 

§  107.  Obligees. — ^To  determine  whether  the  bond  is  suf- 
ficient in  the  matter  of  parties  to  whom  the  penalty  is  due  in 
case  of  forfeiture,  it  is  necessary  to  take  into  consideration,  to 
some  extent,  the  sufficiency  of  the  instrument  as  the  founda- 
tion of  an  action.  Ordinarily,  the  writ  issues  against  the  prop* 
erty  of  the  defendant  generally,  without  specifying  any  par- 
ticular property.  The  object  of  the  writ  is  to  secure  a  lien  on 
the  property  of  defendant  only,  and  hence,  it  only  authorizes 
a  levy  upon  his  property.  The  object  of  the  bond  is  to  indem- 
nify the  party  against  whose  property  the  writ  runs,  against 
loss,  in  case  ike  writ  was  wrongfully  issued.  It  follows  that 
the  obligee  in  the  bond  must  be  the  defendant  in  the  suit. 
Only  he  can  sue  on  it,  unless  the  writ  issues  against  specific 
property,  and  then  the  only  ones  protected  by  the  bond  are 
the  defendant  and  the  owner  of  the  property  designated.^  An 
intervener,  or  one  who  claims  the  property  levied  on  adversely 
to  both  plaintiff  and  defendant,  is  not  a  party  to  the  bond,  nor 
entitled  to  sue  on  it,  when  the  writ  against  the  wrongful  issue 
of  which   the  bond  is  intended  to  indemnify  is  not  issued 

*  Ford  V,  Kurd,  4  Sm.  &  M.  683. 
^  Grand  Gulf  eto.  Go.  v.  Conger,  9  Sm.  &  M.  50S. 
^  Llnder  v.  Aaron,  6  How.  (Miss.)  581. 
^  Messnerv.  Hutchins,  17  Tex.  697. 

1  Davis  V.  Commonwealth,  13  Gratt.  139,  Courier  t;.  Cleghom,  8  G.  Green,  £23, 
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against  the  specific  property  claimed.^  And  even  when  the 
bond  is  conditioned  to  pay  all  damages  sustained  by  any  one 
by  reason  of  the  attachment,  it  will  not  enure  to-  the  benefit  of 
the  sheriff  who  levied  the  writ  and  had  the  care  of  the  prop- 
erty.^ 

An  attachment  bond  shored  run  to  all  of  the  defendants.^ 
In  some  of  the  States,  the  nominal  obligee  in  the  bond  is 
the  State,  with  provision  for  actions  being  brought  in  the  name 
of  the  State  to  the  use  of  the  party  injured.  In  others,  the 
defendant  is  the  obligee  named,  and  the  only  one  who  may 
maintain  an  action  in  case  of  breach  of  the  conditions.  Where 
the  latter  provision  is  made,  it  is  essential  to  have  the  name  of 
the  obligee  in  the  bond  to.  correspond  to  that  in  the  writ  and 
the  complaint  as  defendant.  Where  the  action  may  be  brought 
against  partners  in  their  partnership  name,  and  they  arc  so 
sued,  the  bond  not  only  may,  but  should  be,  to  them  as  such 
partners.^  And  where  the  names  of  the  individuals  composing 
the  partnership  appear  as  the  obligees,  when  they  are  sued  in 
their  firm  name,  the  bond  should  distinctly  recite  that  they  are 
members  of  such  copartnership.  Otherwise,  it  may  not  suf- 
ficiently appear,  though  the  name  and  style  of  the  copartner- 
ship were  strongly  suggestive  of  their  identity.^  For  a  defect 
of  this  kind,  the  bond  and  attachment  were  held  void.  When 
the  bond  is  given  to  several  defendants,  joined  as  obligees, 
they  may,  in  case  of  breach  of  the  conditions,  maintain  a  joint 
action  against  the  obligors,  though  the  levy  was  on  the  sepa- 
rate property  of  each.^  Nevertheless,  the  se\^ralty  of  their 
interests  would  entitle  them  to  sue  severally,  in  case  some  of 
the  obligees  should  decline  to  join. 

§  108.  Description  of  Parties  in  the  Bond. — ^It  is  also  im- 
portant that  the  bond  should  properly  describe  the  parties  to 
the  action.^    Though  the  same  degree  of  strictness  in  this  par- 

3  BaspUlier  v.  BrownBon,  7  La.  149;  Edwards  v.  Tomer,  6  Bob.  La.  382. 
s  Davis  V,  Commonwealth,  13  Qratt.  139;  MitcheUv.  Chancellor,  14  W.  Va.  22. 
«  Hadley  v.  Bryeis,  58  Ala.  139. 

<De  Cousseyv.  Bailey,  57  Tex.  665;  Alexander  o.  Jacoby»  23  Oh.  St  368; 
Birdsong  v.  McLaren,  8  Ga.  521. 
*  Birdsong  v.  McLaren,  8  Oa.  521. 
T  Boyd  V.  Martin,  10  Ala.  700. 
^  Bchrimpf  v,  McArdle,  13  Tex.  368. . 
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ticular  may  not  be  reqaired  in  all  jarisdictions,  yet  It  will  be 
found  that,  as  a  general  rule,  no  substantial  discrepancy  will 
be  favorably  regarded.  In  one  case,  an  attachment  bond  was 
held  fatally  defective  for  the  reason  that  the  party  executing 
it  as  principal  obligor  described  himself  in  the  affidavit  as  the 
agent  of  plaintiff,  but  in  the  bond  made  no  mention  of  the 
agency ;  though  one  of  its  conditions  was  the  effectual  pros* 
ecution  of  plaintiff's  suit.^  And  yet  the  instances  must  be 
rare  in  which,  for  defects  of  this  kind,  the  attachment  would 
be  quashed  where  plaintiff  offered  to  amend.  The  filing  of  a 
new  affidavit  and  bond  have  been  permitted  to  correct  discrep- 
ancies in  entitling  the  case,  where  such  discrepancy  appeared 
in  the  affidavit,  bond  and  writ.^  But  the  substitution  of  new 
bonds,  where  the  defect  is  anything  more  than  in  a  mere  for- 
mal matter,  must  depend,  to  a  very  great  extent,  upon  the 
provisions  of  the  governing  statute.^ 

§  109.    The  Sureties,  their  Qualifications  and  Sufficiency. — 

The  other  parties  to  the  bond,  to  wit,  the  sureties,  are  generally 
required  to  possess  certain  qualifications,  which  are  peculiar  ta 
themselves  and  the  obligations  they  assume.  In  addition  to 
the  statutory  requirements  as  to  the  evidence  of  their  solvency, 
which  is  embraced  in  their  description  as  ^^  freeholders,"  or 
^'  householders,"  and  the  like,  they  are  uniformly  required  to 
be  residents  of  the  State,  and  sometimes  of  the  county  or  dis- 
trict in  which  the  action  is  brought.  Where  the  justification 
of  the  sureties  is  required  to  appear  on  the  bond,  from  the  time 
it  is  filed,  their  qualifications  will  affirmatively  appear.  Other- 
wise, unless  the  statute  demands  it,  the  fact  of  their  being 
residents  need  not  appear,  or  be  shown  in  any  manner,  except 
to  the  satisfaction  of  the  officer  who  approves  the  undertaking, 
until  it  is  questioned  by  the  defendant,  by  plea  in  abatement  or 
other  proper  mode  of  raising  the  objection.^  There  are  cer- 
tain classes  of  persons,  as  attorneys  and  counselors  at  law,  who 
are  in  some  of  the  States  disqualified  to  become  sureties  on  at- 

*  Work  V.  Titus,  12  Fla.  628. 

<  Henderson  v.  Drace,  30  Mo.  36S. 

*  Infra,  $  116. 

1  Jackson  v.  Stanley,  2  Ala.  326^ 
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tachment  bonds.  This  disqaalification  may  be  unconditional, 
or  dependent  upon  the  option  of  defendant.  But  the  mere  fact 
that  one  of  the  sureties  is  so  disqualified  is  held  no  sufficient 
ground  for  quashing  the  writ.^ 

Where  the  number  is  fixed  by  statute  at  "two  or  more,"  a 
less  number  could  not  be  held  sufficient,  howsoever  solvent  the 
one  may  bo.  But  where  the  statute  required  "  sureties,"  the 
word  was  construed  to  be  applicable  to  the  singular  number. 
This  conclusion  was  only  reached,  however,  by  the  aid  of  a 
general  statute,  providing  that  words  importing  the  singular 
number  might  be  extended  to  the  plural,  and  those  importing 
several  things  might  be  applied  to  one.' 

Whatever  the  number  maybe,  they  must  be  able  to  respond 
to  the  full  amount  of  the  bond.^  And  in  most  cases  each 
should  come  up  to  the  full  standard  of  sufficiency,  whatever 
that  may  be.  Nevertheless,  it  is  held  that  where  the  sureties 
are,  in  the  aggregate,  worth  the  full  amount  of  the  penalty, 
they  will  be  sufficient.* 

Undoubtedly,  the  true  standard  by  which  the  sufficiency  of 
ibe  sureties  is  to  be  measured  is  the  penalty  of  the  bond,  how- 
ever arbitrarily  the  amount  of  that  penalty  may  be  arrived  at. 
That  fixes  the  limit  to  the  joint  and  several  liability  of  the 
obligors,  in  an  action  on  the  bond ;  and  until  a  breach  of  the 
conditions,  there  can  be  no  way  of  ascertaining  the  exact 
amount  of  damages.  If  the  statute  renders  each  of  the  sure- 
ties liable  to  the  full  amount  of  the  penalty,  the  inquiry  into 
the  sufficiency  of  the  sureties  will  extend  to  their  ability  to 
severally  respond  for  the  full  amount.  And  prosecuting  such 
inquiry,  when  the  sufficiency  of  the  bond  is  called  in  question, 
it  is  proper,  not  only  to  inquire  into  the  amount  and  value  of 
property  subject  to  execution,  but  also,  at  least  in  a  general 
way,  into  other  obligations  already  assumed.^  It  is  only  essen- 
tial, however,  where  expressly  made  so  by  statute,  that  a  surety 
shall  be  the  owner  of  real  estate.     In  Louisiana  it  was  held 


3  Lewis  V.  Higgins,  52  Md.  614. 

*  EUiott  t7.  Stevens,  19  la.  418. 

4  Lockett  V.  Neufville,  55  Ga.  454:  Jackson  v,  Warwick,  17  La.  265. 
<^  May  V.  Gamble,  14  Fla.  467. 

•  Durham  v.  IAbbo,  23  La.  An.  415. 
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sufficient  to  show  that  the  sureties  were  solvent  to  the  extent 
of  the  obligation  assumed,  and  reside  within  the  jurisdiction  of 
the  court/' 


§  110.  Conditions  of  the  Bond. — ^The  bond,  in  order  to  serve 
the  purposes  for  which  it  is  intended,  should  contain  sufficient 
conditions  to  insure  a  reasonable  indemnity  to  defendtuit  against 
loss  or  damage  from  the  wrongful  suing  out  of  the  attachment. 
The  extent  of  that  indemnity  will  be  more  fully  treated  in  a 
subsequent  chapter,  when  we  have  under  consideration  the  sub- 
ject of  Actions  on  Attachment  Bonds,^  and  we  shall  find  that  it 
varies  from  the  mere  costs  of  suit,  together  with  such  losses  as 
are  the  direct  result  of  the  attachment,  to  all  the  expenses  neo* 
essarily  incurred  in  defending  the  action,  including  counsel  fees, 
together  with  consequential  damages  tracable  by  any  means  to 
the  attachment.  This  difference  is  owing  to  the  different  con- 
ditions  required  in  attachment  bonds  by  the  statutes  of  the  sev- 
eral States,  and  in  some  degree  to  the  different  construction 
given  by  the  courts  to  conditions  of  similar  import.  However, 
the  conditions  generally  required  are  that  plaintiff  shall  pay 
all  costs  and  damages  awarded  against  him,  or  such  costs  and 
damages  as  may  be  incurred  by  defendant,  in  case  the  attach- 
ment is  wrongful,  or  in  case  plaintiff  fails  to  recover.  One  of 
the  chief  differences  in  the  conditions  imposed  by  the  different 
statutes,  has  reference  to  the  event  in  which  the  defendant  will 
be  entitled  to  recover.  The  other  relates  to  the  measure  of 
damages.  Whatever  the  statutory  conditions  are,  they  are  es- 
sential to  a  perfect  bond.  The  most  general,  or  that  which  is 
required  in  every  State  where  the  defendant's  indemnity  is  pro- 
vided for,  is  that  plaintiff  will  pay  all  the  costs  and  damages 
incurred  by  defendant  by  reason  of  the  wrongful  suing  out  of 
the  attachment.^  In  an  early  case,  in  the  State  of  Illinois,  it 
was  held  that  the  bond  should  be  conditioned  to  pay  all  coats 
that  might  be  awarded  to  defendant.^  But  elsewhere  it  was 
held  that  a  bond,  conditioned  to  pay  all  damages  that  might 


f  Austin  V.  Latbam,  19  La.  88. 

1  Post,  Ch.  xxn. 

>  Howard  v.  Oppenhelmer,  25  Md.  350;  Lucky  v.  MUler,  ^  Yerg.  90., 

<  Miere  v.  Brush,  4  111.  21. 
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accrue  to  defendant  by  reason  of  the  attachment,  covered  the 
costs  and  expenses  of  the  trial  of  a  plea  in  abatement.^ 

In  the  absence  of  a  statutory  form,  it  was  held  that  a  bond 
conditioned  to  pay  all  damages  sustained  by  defendant  by  rea- 
son of  any  illegal  conduct  of  pIainti£E  was  sufficient.^  Where 
the  bond  is  conditioned  to  pay  all  damages,  etc.,  in  case  plain- 
tiff fails  to  recovery  it  means  final  recovery ;  and  the  condition 
cannot  be  regarded  as  broken  when  the  judgment  in  defend- 
dant's  favor  is  reversed  for  error,®  nor  even  while  the  appeal  or 
writ  of  error  is  pending,  provided  there  is  a  supersedeas. 

It  is  important  that  the  conditions  imposed  by  statute  shall 
all  be  expressed  in  the  bond,  without  other  qualification  than 
they  are  by  statute  subject  to.  Under  a  statute  requiring  an 
undertaking,  to  the  effect  that  the  obligors  would  pay  all  dam- 
ages which  defendant  should  sustain  by  reason  of  the  attach- 
ment, without  any  limitation  as  to  the  amount,  a  bond  which 
undertook  to  fix  the  amount  beyond  which  the  obligee  could 
not  recover  was  held  void.^  But  where  it  contains  the  statu- 
tory conditions,  unimpaired  by  any  such  qualifications,  the  mere 
insertion  of  other  conditions  will  not  vitiate  the  undertaking  as 
to  that  part  which  is  essential.  As  where  it  contained  an 
agreement  to  prosecute  the  action  with  effect  at  the  term  to 
which  the  writ  was  returnable.®  Any  addition  to  the  conditions 
prescribed  by  statute  will  not  be  considered  as  either  strength- 
ening or  weakening  the  bond,  but  will  be  treated  as  surplus- 
age.^ And  where  the  bond  did  not  contain  all  the  conditions 
required  by  the  statute,  it  was  held  good  as  to  those  it  did  con- 
tam.i<> 

An  undertaking  in  attachment,  in  which  the  sureties  contract 
to  answer  for  the  wrongful  suing  out  of  the  attachment,  is  not 
a  sufficient  compliance  with  a  statute  requiring  such  undertak- 
ing to  be  conditioned  for  the  payment  of  aU  damages  that  the 

<  Hayden  v.  Sample,  10  Mo.  215/ 
s  Leach  v.  Thomas,  2  Kott  &  McCordi  110. 
0  Ball  V.  G^ardner,  21  Wend.  270. 
7  Hisler  v.  Carr,  M  Gal.  641. 
>  Kahn  v.  Herman,  3  Oa.  266. 

•  Banning  v.  Beeves,  2  Tenn.  Oh.  263;  Steamboat  Napoleon  v.  Etter,  6  Ark. 
103. 
vi  State  17.  Berry,  12  Mo.  376. 
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defendant  may  sustain,  if  it  is  finally  decided  that  the  plaintiff 
was  not  entitled  to  the  attachments^ 

§  111.  The  Penalty  of  the  Bond.— The  undertaking  must 
also  contain  a  certain  and  definite  sum  as  the  penalty,  by  which 
the  extent  of  defendant's  right  of  recovery,  in  case  of  breach 
of  the  conditions,  is  to  be  limited.  And  where  it  is  insufficient 
in  this,  or  any  other  respect,  to  support  an  action  in  case  of 
wrongful  attachment,  it  will  be  held  insufficient  to  support  the 
attachment.  Where  an  undertaking  without  a  penalty  was 
filed,  it  was  held  insufficient  as  the  foundation  of  an  action  in 
behalf  of  the  defendant  in  attachment;  and  parol  evidence 
was  held  inadmissible  to  show  the  amount  for  which  it  should 
have  been  given.*  It  is  not  certain,  however,  but  that  in 
emergencies  of  this  kind,  where  the  record  showed  the  amount 
of  the  statutory  penalty,  some  courts  might  not  be  inclined  to 
permit  this  omission  to  be  supplied.  But  where  the  filing  of 
the  bond  is  one  of  the  statutory  prerequisites  to  the  issue  of 
the  writ,  it  is  difficult  to  see  how  an  omission  of  this  kind  could 
be  treated  as  a  mere  irregularity.  Indeed,  in  some  of  the 
States  (notably  in  Louisiana),  the  penalty  is  regarded  as  of 
such  vital  importance  that  attachments  have  been  set  aside 
where  the  penalty  in  the  bond  was  too  small  to  meet  the  re- 
quirements of  the  statute.^  In  that  State,  as  in  most,  if  not  all 
the  others,  the  penalty  is  regulated  by  the  amount  of  the  de- 
mand. It  must  exceed  the  demand  by  one-half,  and  for  sub- 
stantial failure  in  this  respect  the  attachment  will  be  dissolved.^ 
The  cases  cited,  however,  are  not  in  perfect  accord  as  to  how 
this  amount  is  to  be  determined.  In  some  of  the  earlier  re- 
ports it  is  held  that  where  the  affidavit  alleges  a  certain  sum 
as  due,  exclusive  of  interest  and  damages,  even  though  the 
petition  alleges  a  fixed  rate  of  damages  and  interest,  the  bond 

u  Pieroe  v.  Kileq,  6  West  Coast  Bep.  91 

1  Copeland  v.  Cnnningham,  63  Ala.  39L 

3  Gale  V.  Cole,  31  La.  An.  687. 

s  Planters'  Bank  v,  Byrne,  3  La.  An.  687;  Pope  v.  Hnnter,  13  La.  306;  WU- 
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need  only  exceed  the  fixed  sum  stated  by  one-half.*  While  in 
the  later  decisions  of  the  same  court,  it  is  held  in  substance  that 
the  penalty  in  the  bond  must  exceed  by  one-half  the  demand 
and  interest,  where  interest  is  claimed  prior  to  the  suit.*  But 
where  no  time,  nor  fixed  rate  of  interest,  appeared,  it  might  be 
disregarded  in  fixing  the  penalty  of  the  bond.^  And  in  the 
case  of  Graham  v,  Burckhalter,^  it  was  decided  that  tendering 
a  new  and  sufficient  bond  would  not  cure  the  deficiency,  so  as 
to  validate  intermediate  proceedings.  The  filing  of  a  bond 
containing  the  requisite  penalty  was  regarded  as  absolutely  es- 
sential to  authorize  the  issue  of  the  writ.  Nevertheless,  where 
the  amount  of  the  bond  was  fixed  at  a  sum  exceeding  the  de- 
mand by  one-half,  lacking  less  than  one  dollar,  the  court  classed 
the  discrepancy  as.  trifling,  and  refused  to  notice  it.®  Where 
a  supplemental  petition  was  filed,  claiming  interest  for  several 
years,  it  was  held  that  the  attachment  was  good  for  no  more 
than  the  amount  claimed  in  the  afiSdavit.^  The  affidavit  is  the 
proper  criterion  by  which  to  judge  whether  the  amount  of  the 
penalty  is  properly  set  forth  in  the  bond,  and  not  any  recitals 
that  the  bond  itself  may  -contain. ^^  There  is  no  necessity  that 
the  bond  shall  contain  any  statement  of  the  amount  of  the  de- 
mand, and  such  as  it  does  contain  would  consequently  be  dis- 
regarded as  immaterial,  where  they  came  in  conflict  with  alle- 
gations in  the  affidavit  which  were  material.*^ 

In  some  of  the  States  the  amount  of  the  penalty  in  the  bond 
is  required  to  correspond  to  the  demand,  and  in  others  it  is  re- 
quired to  be  double  this  amount.*^  But  by  whatever  standard 
the  penalty  is  fixed,  it  can  never  be  objected  that  the  amount 
of  the  penalty  of  the  bond  filed  is  too  large. ^^ 

A  Graham  v.  Burckhalter,  2  La.  An.  416. 
«  Planters'  Bank  v.  Byrne,  3  La.  An.  687. 

7  2  La.  An.  415. 

8  Bodet  t\  Nibourel,  25  La.  An.  499. 
0  Fellows  V.  Dickens,  5  La.  An.  131. 

10  Lawrence  v.  Featherston,  10  Sm.  &  M.  345. 

11  Bourne  v.  Hocker,  11  B.  Mon.  21. 

^  Gallagher  v,  Cogswell,  11  Fla,  127;  Hamine  v.  Murphy,  8  Tnd.  272;  Martin 
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§  112.  Approval  of  the  Bond. — ^If  the  bond  is  insufficient, 
either  ad  to  sureties  or  amount  of  penalty,  the  officer  whose 
duty  it  is  to  file  such  bond  may  refuse  to  approve  it ;  but  it 
does  not  follow  that  he  must  do  so,  or  that  his  approval  is 
conclusive.  This  approval  is  an  official  act,  the  importance  of 
which  seems  out  of  proportion  to  its  effect.  That  is,  the  ap- 
proval is  absolutely  indispensable,  and  yet,  when  approved,  the 
bond  is  but  very  little  better  than  it  was  before.  The  fact 
that  it  is  approved  is  only  prima  Jiicie  evidence  of  the  suf- 
ficiency of  the  sureties.* 

This  fact,  which  is  so  essential,  is  quite  easily  proven,  or 
rather,  it  is  difficult  to  disprove,  when  the  bond  once  finds  its 
way  among  the  papers  of  the  case.  Thus,  when  the  clerk 
marks  the  bond  '^  filed,"  he  will  not  be  heard  to  deny  that  he 
approved  it,  for  the  reason  that  his  approval  should  have  pre- 
ceded the  filing.^  So,  a  memorandum  of  approval  endorsed  on 
the  bond,  without  any  signature  thereto,  together  with  recitals 
in  the  record  and  writ  of  the  making  of  the  bond,  was  held 
sufficient  evidence  of  approval.' 

Bo,  also,  that  the  issue  of  the  writ  on  filing  the  bond  was 
proof  that  it  had  been  approved.^  And  we  have  seen  that 
for  the  purpose  of  establishing  the  approval  of  the  bond  by 
the  fact  of  filing,  it  is  not  necessary  to  show  that  it  is  marked 
«  filed."6 

However,  if  on  the  face  of  the  paper  and  the  endorsement 
thereon,  it  appears  that  it  has  been  approved  by  one  who  had 
no  authority  to  act  in  the  case,  as  where  the  deputy  clerk  ap- 
proved a  bond  given  by  the  clerk  in  a  case  where  the  latter  was 
plaintiff,  the  subsequent  issue  of  the  writ  by  the  same  officer 
would  not  raise  a  presumption  that  the  bond  had  been  legally 
approved.^ 

And,  although  the  approval  must  take  place  prior  to  the  is- 
sue of  the  writ,  it  does  not  follow  that  the  subsequent  endorse- 
ment of  such  approval  on  the  undertaking  would  be  irregular. 

1  Blaney  v.  Findley,  2  Blackf.  338<  See  May  v.  Gamble,  U  Fla,  467. 

3  Pearson  v.  Gayle,  11  Ala.  278. 

*  Howaird  v.  Oppenhelmer,  25  Md.  350. 
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Such  an  endorsement  may  be  made  at  any  time  after  the  is- 
sue of  the  writ,  and  dated  of  the  day  when  the  bond  was  filed.^ 

§  113.    Failnre  to  give  Bond. — ^How  taken  advantage  o£— 

The  only  one  to  take  advantage  of  a  failure  to  give  such  a  bond 
as  will  be  approved  by  the  officer,  or  as  will  protect  the  writ 
against  objections  to  his  jurisdiction  to  issue  it,  is  the  defend- 
ant himself.^  The  objection  will  not  be  sustained  when  raised 
by  creditors  or  intervenors.^  This  applies  as  well  where  the 
failure  is  such  that  it  amounts  to  giving  no  bond  at  all,  as 
where  the  bond  is  found  to  be  insufficient.  The  manner  of 
raising  this  objection  is  regulated  by  the  rules  of  practice  of 
the  State  where  the  action  is  brought.  The  proper  manner  of 
reaching  this  defect  or  omission  has  been  held  to  be  a  motion 
to  dismiss  the  attachment.^  Elsewhere  it  is  reached  by  plea 
in  abatement.*  When  time  is  given  by  the  court  for  plaintiff 
to  file  a  good  and  sufficient  bond,  and  there  is  a  failure  to  com- 
ply with  the  order  of  court,  default  may  be  entered  and  the 
officer  directed  to  dismiss  the  attachment.^  In  some  instances 
the  method  most  favored  is  by  a  motion  to  quash  the  writ.^ 
But  the  failure  to  give  bond  is  not  a  matter  to  be  reached  by 
demurrer  in  any  case.^  But  it  is  held  that  a  failure  to  give 
bond  is  a  jurisdictional  matter.  The  giving  of  the  bond  should 
appear  in  the  record,  and  hence  its  absence  could  be  taken  ad- 
vantage-  of  on  appeal  or  error.^ 

§  114.  Insufflcient  and  Defective  Bonds. — A  bond  is  regarded 
as  insufficient  when  it  fails  to  furnish  the  full  statutory  indem- 
nity, although  it  may  partially  secure  the  defendant  against 

^  Mandel  v.  Feet,  18  Ark.  236. 

1  O'Farrell  v.  Stockman,  19  Oh.  St.  296;  WigfaU  v.  Byne,  1  Bich.  Law,  412; 
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>  But  held  that  privy  in  interest,  or  amicus  euria,  may  submit  motion  to 
quash  the  attachment  for  defects  in  the  proceeding8.~Flanter8'  etc.  Bank  v. 
Andrews,  8  Porter,  40i, 

s  Bank  of  Ala.  v.  Fitzpatrick,  4  Humph.  311 ;  County  v.  Ghenanlt,  88  Mo.  357. 

^  Didier  v,  Galloway,  3  Ark.  601;  Steamboat  Napoleon  v,  Etter,  6  Ark.  103; 
Jackson  v.  Stanley,  2  Ala.  326. 

<(  Lockett  V.  Neufville,  55  Ga.  454. 

^  Myers  v.  Lewin,  1  McMullen  (S.  G.)  54;  Alfred  v,  Johnson,  9  Porter,  320; 
Owens  V.  Johns,  59  Mo.  89. 

7  Alexander  v.  Pardue,  30  Ark.  359. 

8  Henrie  v,  Sweasy,  5  Blackf .  273. 
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loss.  In  determining  the  question  of  sufficiency,  the  standard 
must  be  that  supplied  by  the  statute,  and  not  an  estimate  of 
the  probable  extent  of  the  liability  incurred.^  Bonds  may  be 
regarded  as  defective,  when  that  in  which  they  are  lacking  is 
not  merely  the  extent  of  the  indemnity,  but  some  matter  which 
renders  it  doubtful  whether  the  bond  may  be  relied  on  as  a 
security  from  the  mischief  contemplated  by  the  statute,  or  is 
such  as  may  be  enforced  in  the  manner  intended.  The  bond 
may  be  sufficient  in  the  amount  of  the  penalty,  and  the  obligors 
amply  able  to  respond  in  damages  to  the  full  extent  of  the  un- 
dertaking, and  at  the  same  time  it  may  be  defective  in  not 
having  the  requisite  number  of  sureties,  or  in  any  other  re- 
spect which  is  essential  to  a  compliance  with  the  statute.  It 
may  be  so  defective  that  it  would  not  support  the  attachment 
against  objection,  and  still  be  sufficient  to  secure  defendant 
against  possible  loss,  even  though  it  equalled  tlie  amount  sued 
for.  But  mere  defects  and  insufiSciencies,  that  do  not  reach  the 
magnitude  of  fatal  omissions,  stand  upon  a  more  favorable 
footing  than  those  which  render  the  bond  an  absolute  nullity. 
They  furnish  no  ground  for  quashing  the  writ  or  dismissing  or 
dissolving  the  attachment,  unless  plaintiff  refuses  to  furnish  a 
good  and  sufficient  undertaking  within  such  time  as  the  court 
may  direct.^  But  for  failure  to  so  perfect  the  bond,  the  writ 
may  be  quashed.^  And  the  attachment  has  been  dissolved 
where  it  appeared  that  the  only  surety  was  not  good  for  the 
full  amount  of  the  obligation,  though  he  was  good  for  the  value 
of  the  property  attached.^  Where  there  has  been  personal 
service  or  appearance,  objections  to  the  bond  on  account  of 
insufficiency  or  curable  defects  should  be  made  in  the  court 
below,  and  exceptions  properly  taken,  or  they  will  not  be  no- 
ticed in  the  appellate  court.^    But  where  the  proceedings  were 

1  fifwpm,  §  109. 

3  Gopeu  V.  StephenBon,  18  Kan.  140;  McDonald  v.  Fist,  53  Mo.  343;  Bretney 
V.  Jones,  1  Q.  Greene,  366;  Planters'  etc.  Bank  v.  Andrews,  8  Porter,  404;  Scott 
V.  Macey,  3  Ala.  250;  Lowe  v.  Derrick,  9  Porter,  414;  Tevis  t;.  Hughes,  10  Mo. 
380;  Henderson  v.  Drace,  30  Mo.  358;  Bodet  v.  Nibourel,  25  La.  An.  499;  Clan- 
ton  V.  Laird,  12  Sm.  &  M.  568;  Pierce  v.  Miles,  6  West  Coast  Bep.  94. 

s  Alford  V.  Johnson,  9  Porter,  320. 

^  Jackson  v.  Warwick,  17  La.  265. 

<(  Burt  V.  Parish,  9  Ala.  211 ;  Conklin  v,  Harris,  5  Ala.  213 ;  Fleming  v.  Barge, 
6JLla.37a 
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ex  parte,  judgment  by  default  was  reversed  on  error,  for  the 
reason  that  in  its  recitals  it  failed  to  name  the  court  out  of 
which  the  writ  issued,  and  to  which  it  was  returnable,  though 
the  term  was  designated.®  But  even  where  it  was  held  that 
the  filing  of  a  new  and  perfect  bond  would  not  operate  retro- 
actively to  cure  the  defects  in  the  original  bond,  and  validate 
the  attachment  issued  thereon,  it  was  also  held  that  an  errone- 
ous recital  in  the  bond,  that  the  writ  was  returnable  to  the 
September  instead  of  the  March  term  of  court,  would  not  in- 
validate the  obligation  J  The  loss  or  destruction  of  the  bond, 
by  fire  or  otherwise,  cannot  affect  the  rights  of  the  party  who 
is  blameless  for  the  accident.^ 

§  115.    Amendment  of  Defective  and  Insufficient  Bonds* — 

The  attachment  laws  of  the  different  States  are  not  uniform* 
ly  liberal  in  their  allowance  of  amendments  to  these  under- 
takings ;  in  some  they  have  gone  so  far  as  to  allow  a  new  and 
good  bond  to  be  filed  in  lieu  of  one  which  was  void.^  This 
would  seem  to  be  almost  equivalent  to  saying  that  the  attach- 
ment woidd  stand,  though  no  bond  at  all  were  filed  until  the 
objection  was  interposed ;  but  this  doctrine  would  not  receive 
general  recognition.  In  other  of  the  States  it  is  laid  down 
that  any  defect  may  be  cured  by  filing  a  good  and  sufficient 
undertaking  after  objection  raised,  and  within  the  time  ordered 
by  the  court.^  When  it  is  considered  that  the  filing  of  the 
new  bond  operates  as  an  amendment  to  that  which  is  def ective, 
it  must  be  admitted  that  this  is  sufficiently  liberal  to  give 
efficiency  to  the  statute.  The  rulings  under  the  statute  are 
generally  quite  favorable  to  the  substitution  of  new  bonds  for 
those  that  are  insufficient  in  security,  or  defective  in  some  par- 
ticular that  is  not  sufficiently  serious  to  render  the  undertak- 
ing absolutely  void.^  Still  it  has  been  held,  in  some  of  the 
States,  that  the -defects  in  the  original  bond  were  not  cured  by 

«  Lawrence  v.  Yeatman,  3  HI.  15. 

7  Houston  V.  Belcher,  12  Sm.  &  M.  514. 

8  Wheeler  t;.  Slavens,  13  8m.  &  M.  623. 

^  Jackson  v.  Stanley,  2  Ala.  328;  See  also,  Lowrey  v.  Stowe,  7  Porter,  483. 

^  Bretney  t;.  Jones,  1  G.  Greene,  366;  Van  Arsdale  r.  Krum,  9  Mo.  393;  Mo 
Craw  V.  Welch,  2  Colo.  284;  Nutter  v.  Connett,  3  B.  Mon.  199. 

<  Beardslee  r.  Morgan,  29  Mo.  471;  Oliver  v.  WUson,  29  Ga*  642;  Pierce  v. 
Miles,  6  West  Coast  Bep.  94. 
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this  method  of  amendment.^  But  when  the  amendment  con- 
sists in  supylying  a  word,  obvious  from  the  connection,  and 
omitted  by  mere  inadvertence,  it  has  ver  j  reasonably  been  per- 
mitted on  the  trial,  without  first  reforming  the  instrument.^ 
A  motion  to  amend  by  adding  a  seal  to  the  name  of  the  prin- 
cipal obligor  was  very  properly  overruled,  for  the  reason  that 
there  were  no  seals  to  the  names  of  the  sureties,  which  was 
quite  as  essential,  and  the  motion  shoidd  have  been  sufficiently 
comprehensive  to  render  the  bond  good  and  sufficient  in 
every  particular.^  Amendments  in  the  names  of  parties  is 
permitted.*^ 

§  116.  Objections  to  Bond— When  Waived.— Where  the  un- 
dertaking in  attachment  is  regarded  as  essential  to  jurisdiction, 
and  none  has  been  given,  it  is  difficult  to  understand  how  the 
omission  can  be  waived  by  appearance,  without  the  aid  of  some 
statute  giving  such  appearance  that  effect.  In  New  York  it 
is  held,  in  an  action  in  the  Marine  Court,  that  without  a  bond 
under  seal,  that  court  could  acquire  no  jurisdiction  by  the  ap- 
pearance of  the  defendant  to  move  to  set  aside  the  attach- 
ment.^ And  in  Mississippi,  where  the  attachment  was  de- 
clared void  for  want  of  a  bond,  it  was  held  that  a  plea  to  the 
merits  would  not  cure  the  omission.^  There  is,  however,  a 
distinction  to  be  made  between  defective  and  insufiScient  un- 
dertakings, and  an  entire  absence  of  any  undertaking.  Where 
the  paper  purporting  to  occupy  the  place  of  the  statutory  un- 
dertaking is  not  only  defective,  but  lacking  in  all  the  essentials 
of  a  bond,  imposing  no  certain  liability  upon  the  obligors  in 
favor  of  the  defendant,  it  would,  in  most  instances,  be  treated 
as  a  case  of  failure  to  give  bond.  It  has  been  held,  that  going 
to  trial  on  the  merits  would  be  a  waiver  of  objections  to  the 
bond  on  account  of  defects  therein,  which  might  have  been 
amended,  if  objected  to  at  an  earlier  stage  of  the  proceedings.^ 

*  Houston  V.  BelchoTi  12  Sm.  &  M.-014;  BouUiac  v,  Blgby,  7  Fla.  338. 

*  Frankel  v.  Stern,  44  Cal.  168. 

*  Hunter  v.  Ladd,  2  lU.  561. 

7  Bims  V.  Jacobson,  61  Ala.  186. 

1  Tiffany  v.  Lord,  65  N.  Y.  3ia  See  al80»  Hialer  v*  Canrr34  CaL  641. 

>  Tyson  V.  Hamer,  2  How.  (Miss.)  669. 

s  Yoorhees  v,  Hoa^^land,  6Blaokf.  ^. 
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So,  defects  in  the  bond  were  held  to  be  waived  by  pleading  to 
the  merits.* 

Where  the  statute  prescribes  certain  methods  of  taking  ad- 
vantage  of  such  defect,  or  even  omission,  to  the  exclusion  of 
all  others,  it  would  seem  that  such  methods  should  be  adopted, 
or  the  objection  would  be  regarded  as  waived. 

§  117.  Discharge  of  Attachment  Bonds. — ^Manifestly,  the  only 
way  of  discharging  the  obligation  of  an  attachment  bond  is 
by  complying  with  its  conditions,  whatever  they  are.  If  the 
amount  of  damages  and  costs  is  liquidated  and  expressed  in 
a  judgment,  payment  of  the  judgment  will  be  the  most  direct 
mode  of  discharging  the  obligation.  Otherwise  the  tender  of 
a  sum  sufficient  to  satisfy  the  unliquidated  claim,  according  to 
the  best  judgment  of  the  obligor,  would  be  the  only  course  left 
open  to  him.  In  any  event,  payment  of  the  full  penalty  of 
the  bond,  by  the  plaintiff,  for  the  purpose  of  discharging  it, 
would  have  that  effect.  And  if  payment  be  made  to  an  as- 
signee of  the  bond,  or  in  good  faith  to  one  who  has  it  in  posses- 
sion when  it  is  assigned  in  blank,  that  will  amoimt  to  a  dis- 
charge.^ 

It  has  been  held  in  Rhode  Island  that  the  bond  will  be  va* 
cated  by  the  death  of  defendant  before  final  judgment.^ 

*  Young  V.  Gray,  Harper  (S.  G.)  38. 

1  Stoney  v,  McNeiU,  Harper,  (S.  C.)  156;  18  Am,  Deo.  666w 

^  Upliam  v.  Dodge,  11 B.  L  621. 
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THE  WErr  OP  ATTACHMENT. 

$  118.  When  the  writ  issues. 

S  119.  The  effect  of  the  writ. 

$  120.  By  what  aatfaority  it  issues. 

§  121.  Formalities  essential  to  the  writ. 

§  122.  To  whom  i8sued.~To  several  counties  simultaneoiiBly, 

§  123.  Amendment  and  waiyer  of  defects. 

§  118.  When  the  Writ  Issues. — The  next  step  in  this  sum- 
mary procedure,  following  the  filing  and  approval  of  the 
bond  and  affidavit,  is  the  issue  of  the  writ  of  attachment.  Its 
order  is  not  the  least  important  feature  of  its  compliance  with 
the  statute.  When  it  issues  in  advance  of  the  affidavit,  bond, 
and  declaration,  or  in  advance  of  either  of  the  two  former,^  and 
sometimes  of  the  last  mentioned,  it  is  held  void.^  But  when 
these  preliminaries  have  been  complied  with — that  is,  when 
the  action  has  been  commenced  and  the  bond  and  affidavit 
filed  and  approved,  the  writ  follows  as  a  matter  of  course ; 
and  to  render  it  valid,  it  is  only  essential  that  the  bond  and  af- 
fidavit shall  be  sufficient  on  the  face  of  the  papers.^  It  is  not 
necessary  that  the  summons  be  served  before  the  writ  of  at- 
tachment issues.^  Where  the  statute  requires  the  filing  of  an 
affidavit  and  bond  in  attachment,  prior  to  the  issuing  of  the 

1  Ely  V.  Guest,  9i  Pa.  St.  160.  But  bond  and  affidavit  held  essential  only 
where  third  party  claimed  property. —Betts  v.  Townsend,  97  Pa.  St.  367. 

3  Seibert  v.  Switzer,  36  Ohio  St.  661.  All  the  papers  requisite  to  a  writ  of 
attachment  may  be  prepared  at  the  same  time,  so  the  affidavit  be  not  filed  be- 
fore the  complaint,  nor  the  writ  issued  before  the  summons  and  copy  of  the 
complaint.— Wheeler  v.  Farmer,  38  Gal.  203.  In  Georgia,  if  the  declaration  in 
attachment  is  not  filed  at  the.  first  term  of  court  after  the  issue  of  the  writ, 
the  attachment  will  be  dismissed,  but  the  party  may  proceed  to  judgment  ou 
the  declaration.— Jaffray  t7.  Purtell,  66  Ga.  226. 

»  DeGoussey  v.  Bailey,  57  Tex.  666 

«  Wallace  v.  Castle,  68  N.  Y.  370. 
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writ,  and  this  is  done,  nothing  more  can  be  demanded  until  the 
writ  issues.^ 

But  it  is  not  only  necessary  when  the  writ  issues,  that  the 
action  should  have  been  previously  commenced.  There  should 
still  be  a  suit  pending.  Thus,  when  the  summons  was  return- 
ed ^^  not  found,"  as  to  the  defendant,  whereby  the  suit  was 
abated,  and  plaintiff  afterwards  sued  out  an  attachment  in  the 
same  case  against  defendant  as  a  non-resident,  it  was  held  that 
as  the  attachment  could  only  be  issued  in  a  suit  pending,  no 
steps  could  be  taken  after  abatement  of  the  action,  and  hence 
such  attachment  was  void.^ 

When  certain  facts  are  required  to  be  proved  in  order  to 
give  the  court  jurisdiction  to  issue  the  process,  and  there  is  a 
total  defect  of  such  proof  as  to  any  essential  point,  the  process 
will  be  void  J  The  summons  must  be  issued  and  served  on  a 
non-resident  before  the  issue  of  the  writ  of  attachment,  and  un- 
less this  is  done  the  levy  will  be  void ;  and  although  the  issuing 
of  the  writ  is  cured  by  the  subsequent  service  of  the  summons, 
the  levy  is  not ;  and  a  motion  to  vacate  the  attachment  may 
be  made  after  the  entry  of  judgment.^ 

It  is  not  under  all  the  statutes  held  essential  that  the  writ 
shall  contain  a  recital  of  the  filing  and  approval  of  the  under- 
taking.® But  where  it  is  stated  in  the  body  of  the  writ  that  a 
bond  has  been  ^Ze(f,  it  will  be  equivalent  to  a  statement  that 
such  bond  has  been  approved. ^^  In  fact,  the  act  of  the  clerk 
in  issuing  the  writ  when  the  bond  is  filed,  is  very  properly 
taken  as  an  approval  of  the  bond.^^  It  is  not  of  the  least  im- 
portance that  any  considerable  time  shall  elapse  between  the 
delivery  of  the  affidavit  and  bond  to  the  clerk,  and  the  delivery 
<»f  the  writ,  properly  attested,  to  the  officer  whose  duty  it  is  to 
levy  the  same.     It  is  sufficient  that  the  acts  necessary  to  au« 

s  Griffith  V.  Bobinson,  19  Tex.  219. 
«  Steel  V.  Harkness,  9  W.  Va.  la. 

7  Miller  t;.  Brinkerhoff,  4  Den.  118;  47  Am.  Dec.  242;  Slaughter  v,  Beavena, 
1  Pin.  (Wis.)  348.  It  was  held  at  one  time  in  New  York,  that  in  an  action  be- 
fore a  justice  of  the  peace,  the  return  of  the  officer  was  not  in  itself  sufficient 
preliminary  proof.— Vosburg  v.  Welch,  11  Johns,  175. 

8  Zerega  r.  Benoist,  7  Robertson,  199. 

0  Ellsworth  V,  Moore,  6  la.  486;  Hays  v.  Garby,  3  la.  203. 
10  Mamine  v.  Murphy,  8  Ind.  272. 
u  Levi  v.  Darling,  28  Ind.  497;  Ante,  { 112. 
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thorize  the  writ  precede  its  delivery  into  the  hands  of  the  offi- 
cer.^ 

Under  the  statute  of  "West  Virginia,  no  writ  of  attachment 
is  required,  but  simply  an  order  of  attachment.'^ 

§  119.  The  Effect  of  the  Writ— It  has  been  noticed  in  a 
former  chapter,  that  the  mere  issue  of  the  writ  does  not  oper- 
ate to  impose  a  lien  upon  defendant's  property.^  It  is  equally 
true,  that  no  lien  can  be  created  by  attachment  prior  to  its  is- 
sue, however  urgent  the  case  may  be,  even  against  the  prop- 
erty of  a  non-resident  defendant,  or  an  absconding  debtor,  who 
is  removing  his  property  for  the  purpose  of  cheating  and  de- 
frauding his  creditors.  A  request  or  direction  from  the  plain- 
tiff, the  clerk,  or  even  the  court,  made  in  any  other  manner,  as 
by  telegraph,  will  not  validate  the  levy.  Until  the  writ  of 
attachment  has  been  regularly  issued,  the  levy  cannot  be  made.^ 
Hence,  the  only  effect  of  the  issue  of  the  writ  is  to  authorize 
the  officers  to  whom  it  is  directed  to  levy  the  same. 

§  120.  By  what  Authority  it  Issues. — ^And  in  order  to  have 
this  effect  it  must  proceed  from  competent  authority.  All 
writs  issue  under  the  authority  of  the  court,  and  are  manda- 
tory to  the  executive  officer,  in  the  name  of  the  court  or  jus- 
tice. But  where  it  is  a  court  of  record,  having  a  clerk  and 
seal,  this  officer  is  the  repository  of  the  power  of  the  court  for 
all  purposes  of  process,  and  his  act  in  passing  upon  the  suffic- 
iency of  plaintiff's  compliance  with  the  statute,  and  issuing  the 
writ,  would  seem  to  be  something  more  than  an  ordinary  dis- 
charge of  ministerial  duty.  Nevertheless,  it  has  been  held, 
in  order  to  bring  the  matter  in  harmony  with  the  organic  act 
of  a  territory,  that  the  issue  of  the  writ  by  the  clerk  was  a 
ministerial  and  not  a  judicial  act.^  In  another  case,  however, 
where  it  was  objected  that  the  writ  was  in  fact  issued  on  Sun- 

u  It  has  been  held  that  a  writ  of  attachment  cannot  issue  against  a  National 
Bank  prior  to  final  judgment.— Southwick  v.  First  National  Bank  of  Memphis, 
7  Hun.  96;  Bboner  v.  First  National  Bank,  14  Hun.  126. 

u  Gutman  v,  Virginia  Iron  Co.,  5  W.  Ya.  22. 

1  AnU,  $  26.    See,  also,  Means  v.  Winslow,  1  Sm.  &  M^  Chy.  {  449., 

9  Wales  V.  Clark,  43  Conn.  163. 

1  Bey  bum  v.  Bracketti  2  Kan.  227. 
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day,  though  on  its  face  it  bore  a  different  date,  the  court  held, 
while  refusing  to  order  the  correction  of  the  date  according  to 
the  facts,  and  thus  bring  the  writ  within  reach  of  a  motion  to 
quash,  that  the  issue  of  the  attachment  by  the  clerk  was  a  ju- 
dicial act,  which  could  not  legally  take  place  on  Sunday.^ 

It  does  not  seem  clear  that  the  issue  of  the  writ  may  be  safe- 
ly classed  with  acts  that  are  judicial,  in  the  broadest  sense  of 
the  term,  nor  yet  with  those  which  are  purely  ministerial. 
Unquestionably  the  clerk  is  frequently  called  upon  to  exercise 
his  judgment  in  regard  to  matters  of  duty.  He  may  follow 
that  judgment  without  any  direction  from  the  court  in  partic- 
ular cases,  but  sometimes  he  follows  it  at  his  peril.  His  judg- 
ments are  too  inconclusive  to  rise  to  the  dignity  of  judicial  de- 
terminations. Yet  when  this  exercise  of  discretion  is  sufficient 
to  confer  jurisdiction  even  temporarily,  it  hardly  seems  con- 
sistent to  style  it  as  purely  ministerial.  It  furnishes  an  appli- 
cation for  that  convenient  word,  "  jticwi." 

A  director  and  stockholder  in  a  bank  cannot  act  as  a  judi- 
cial  officer  in  granting  an  attachment  in  a  case  where  the  bank 
in  which  he  is  such  a  director  and  stockholder  is  interested.^ 

§  121.  Formalities  Essential  to  the  Writ— The  attestation 
of  the  writ  by  the  clerk  who  issues  the  process  is  of  vital  im- 
portance. It  is  this  that  imparts  to  it  validity.  And  where 
there  is  a  material  variance  between  the  body  of  the  writ, 
which  is  over  the  signature  of  the  issuing  officer,  and  an  unat- 
tested endorsement  on  the  back,  that  which  is  strengthened  by 
the  attestation  must  prevfdl.^  Where  the  writ  is  not  signed 
by  the  officer  issuing  it,  it  is  void.* 

Where  the  writ  is  issued  by  a  justice  of  the  peace,  the  pri- 
vate seal  following  his  name  has  been  held  sufficient  to  render 
it  valid.^  Indeed,  it  is  difficult  to  imagine  how  he  coul«tmore 
formally  solemnize  his  official  signature  than  by  adding  the  us- 
ual scrawl,  inasmuch  as  he  has  no  official  seal.  It  would  prob- 
ably^ be  regarded  in  most  States  as  equally  formal,  where  the 

#MfttthewB  V,  Ansley,  81  Ala.  2d. 
s  King  V.  Thompson,  69  Ga.  380. 
1  Peters  v.  Conway,  4  Bush,  565. 
s  Wiley  V,  Bennett,  9  Bax.  (Tenn.)  681. 
<  Mamine  o.  Murphy,  8  Ind.  272. 
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justice  Simply  appended  his  name  and  the  style  of  his  office. 
Even  where  the  writ  was  issued  out  of  one  court,  and  the  offi- 
cer inadvertently  used  the  seal  of  another  to  his  certificate,  this 
was  held  not  to  be  a  fatal  error,  which  would  subject  the  writ 
to  a  motion  to  quash,  but  that  it  might  be  amended.^    So  im- 
material clerical  errors  will  be  disregarded.     As  where  the 
word  "  them  "  was  used  instead  of  **  creditors,"  in  a  connection 
which  might  be  tortured  into  jin  obscurity ;  but  taken  together 
with  the  papers  filed  in  the  case,  the  meaning  was  apparent. 
So,  also,  where  the  year  was  omitted  from  the  date  at  which 
the  writ  was  returnable,  the  day  of  the  month  indicated  was 
taken  to  mean  that  which  next  occurred  following  the  date  of 
the  writ.^    But  in  one  case  it  was  held,  that  where  the  writ 
was  made  returnable  to  a  term  of  court  that  was  passed,  it 
would  be  void.^    Yet  even  such  an  error  as  this  was  held  to 
be  amendable.^     In  order  that  the  writ  may  have  any  force 
and  effect  as  a  writ  isiiLed^  it  must  not  only  be  duly  signed 
and   sealed  by  the  clerk  or  other  issuing  officer,  but  it  must 
be  ddwered  to  some  one  who  is  authorized  by  law  to  make 
the  levy.    It  is  not  sufficient  that  it  has  passed  out  of  the 
hands  of  the  officer  who  issued  it,  to  the  hands  of  the  plain- 
tiff  or  any  one  else,  with  instructions  to  deliver  it  to  the  execu- 
tive officer.     A  levy  made  before  the  writ  comes  to  the  hand 
of  the  officer  having  power  to  execute  it  will  be  void,  and  will 
render  the  officer  liable  as  a  trespasser.^    The  writ  should 
also  state  the  amount  for  which  the  levy  is  made,  accord- 
ing to  what  is  set  forth  in  the  affidavit.     At  all  events,   it 
should  not  express  a  larger  sum,  though  it  will  not  be  void  for 
indicating  less  than  that  which  is  sworn  to.^    It  should  also  di- 
rect the  executive  officer  to  levy  on  the  property  of  the  defend- 
ant, but  is  not  required  to  designate  the  particular  kind  of 
property.^^ 

*  Mtndongh  v.  McFherrin,  49  Xa.  479;  CimtTOt  Sliaffer  v.  Snndwan,  38  la. 
679. 

«  Kash  V.  MaUory,  17  Hioh.  232;  Ylnton  o.  Head,  Id.  888. 
0  Dames  v,  Fales,  3  N.  H.  70. 
T  Soott  V,  Macy,  3  Ala.  260. 
B  Wales  V.  Clerk,  43  Ck)nn.  188. 

*  Beed  v.  Bank  of  Kentucky,  6  Blackf .  227.  See  also,  Page  v.  Beit,  17  Mo.  263. 
"^  Laymon  v.  Beam,  6  Whart.  181.  An  attachment  was  held  void  when  issued 
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In  Maine,  the  requirements  of  the  statute  as  to  what  the  writ 
or  declaration  shall  contain  in  setting  out  the  demand  are  veqr 
strictly  construed.  Thus,  where  a  writ  in  attachment  contained 
one  count  on  a  promissory  note,  and  another  for  money  had  and 
received,  with  no  specification  of  the  claim  to  be  proved  under 
it,  it  was  held  that  a  levy  under  the  writ  on  real  estate  was  void 
as  against  subsequent  purchasers,  even  where  the  judgment 
rendered  was  only  for  the  amount  of  thenote.^^  And  the  pur- 
chaser's title  was  held  unaffected  by  the  levy,  where  the  proper- 
ty was  conveyed  prior  to  judgment,  though  he  knew  at  the 
time  that  the  levy  had  been  made.  The  party  claiming  under 
the  levy  was  not  even  permitted  to  prove  that  the  conveyance 
was  fraudulent,  as  the  levy  was  void  under  the  statute,  and  was 
not  aided  by  an  unattached  bill  of  particulars  folded  in  the 
writ.^ 

§  122.  To  Whom  Issued. — ^To  several  Counties  simoltaneonsly. 

— ^It  is  also  important  that  the  writ  should  be  issued  to  the 
proper  officer.  It  would  not  avail  to  send  a  writ  intended  for 
a  particular  officer,  as  the  sheriff  of  a  county,  to  a  different 
officer,  as  a  constable,  marshal,  or  sheriff  of  another  county,  to 
be  served.  Instead  of  this,  where  there  is  attachable  property 
in  several  counties,  several  copies  of  the  writ  may  be  issued  at 
the  same  time,  and  sent  to  the  several  jurisdictions  for  service.^ 
And  these  copies,  or  rather  these  several  writs,  will  be  of  equal 
dignity  and  force,  each  within  its  own  jurisdiction.  Each  of 
them  may  bear  the  endorsements  of  an  original  writ,  as  it  is 
not  necessary  that  they  should  be  endorsed  as  duplicates.^  But 
though  the  writ  ought  in  every  instance  to  be  directed  to  the 
proper  officer,  and  not  to  a  deputy,  it  has  yet  been  held  that  an 
error  in  this  particular  was  curable  by  amendment.^ 

on  retnm  of  "  not  fouid"  on  a  capiM  ad  respodendum,  becanse  not  entitled  so 
as  to  show  either  the  names  of  the  parties  plaintiif  or  defendant,  and  levied  on 
property  without  reciting  whose  property.— Clay  v.  Neilson,  5  Band.  (Va.) 
096. 

^^  Osgood  V.  Holyoke,  4S  Me.  410;  KeaUy  t;.  Judkins,  Id.  066;  Hanson  v.  Dow, 
01  Me.  165;  Drew  v,  Alfred  Bank,  05  Me.  4B0- 

i>  Saco  r.  Hopkinton,  29  Me.  266. 

1  Morris  v.  Trustees,  15  111.  266. 

9  Saunders  v,  Columbus  Life  Ins.  Co.*  43  Miss.  083. 

•  Warren  v.  Portell,  63  Oa.  428. 
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§  123.    Amendment  and  Waiver  of  Defects. — But  the  extent 

to  which  errors  of  omission  and  commission  in  the  writ  may  be 
amended,  is  regulated  and  controlled  in  a  great  measure  by  the 
statutes  of  the  different  States.  As  already  stated,  a  writ  was 
held  amendable  where  the  seal  of  the  court,  the  essential  token 
of  the  clerk's  official  authority  to  issue  the  summons,  was 
omitted.^  So  a  writ  made  returnable  on  a  day  other  than  that 
required  by  law  is  not  void,  but  may  be  amended.^  Also,  that 
a  writ  might- be  so  cured,  where  it  was  made  returnable  to  a  term 
of  court  which  was  passed  at  the  date  of  the  writ.^  But  for  such 
an  error  as  this,  in  another  State  the  attachment  was  declared 
void.^  Also,  that  an  attachment  of  real  estate  which  was  void 
could  not  be  cured  by  amendment  of  the  writ.*  Where  the  priv- 
ilege of  amendment  is  awarded,  in  cases  where  the  levy  has  al- 
ready been  made,  and  the  amendment  of  the  writ  is  held  to  relate 
back  and  cure  substantial  defects,  so  as  to  render  all  the  pro- 
ceedings valid  from  the  beginning,  it  seems  as  though  liberality 
were  degenerating  into  license.  After  levy  of  a  writ,  defective 
in  some  substantial  matter,  sufficient  to  defeat  the  attachment, 
and  a  purchase  subsequent  thereto,  an  amendment  of  the  writ 
should  not  be  allowed  to  give  vitality  to  the  attachment,  and 
thus  sequester  the  interest  of  a  purchaser  who  acquired  his 
title  when  there  was  no  valid  attachment  on  the  property.^ 
And  where  the  writ  was  defective  by  reason  of  clerical  errors, 
it  was  held  that  an  amendment  thereof  did  not  affect  the  rights 
of  subsequent  attaching  creditors  acquired  prior  to  such  amend- 
ment."^ Some  little  is  due  to  the  rights  of  property  as  resting 
in  the  purchaser.  The  plaintiff  has  a  plain,  simple  remedy, 
and  one  which  is  exceedingly  efficacious  and  harsh  upon  the 
debtor.  He  owes  not  only  to  the  defendanti  but  to  the  court, 
the  duty  of  ordinary  diligence  in  pursuing  his  remedy. 

^  Supra,  §  120;  Mnidongh  v.  McPherrin,  49  la.  479;  Contra,  Shaffer  o.  Snnd* 
wall,  83  la.  679.  And  in  Alabama  it  is  held  that  it  may  be  amended  as  to  the 
names  of  the  parties.--fiimB  v.  Jacobson*  61  Ala.  186.  But  the  clerk  cannot 
amend  the  writ^— Watt  t;.  Cames»  4  Heisk.  632* 

3  Tapley  o.  Doane,  3  Colo.  22. 

s  Scott  V.  Macy,  3  Ala.  260. 

*  Dames  v.  Fales,  3  N.  H.  70. 

^  Drew  17.  Alfred  Bank,  66  Me.  460. 

•  Ohio  Life  Ins.  Go.  v.  Urbana  Ins.  Ga,  IS  OBio,  220;  Betsey  tr.  Vosei  78  Me. 
217. 

f  Putnam  o.  Hall.  8  Pick.  446. 
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It  18  something  in  favor  of  regular  procedure,  that  amend- 
ments of  the  writ  after  levy  do  not  come  as  a  matter  of  course, 
and  cannot  be  made  without  leave  of  court.®  But  where  the 
attorney  of  plaintiff  made  an  unauthorized  alteration  of  the 
writ,  after  levy,  and  then  had  it  levied  again,  it  was  held  that 
this  alteration  did  not  invalidate  the  second  levy,  when  the 
first  was  not  made  for  the  purpose  of  enabling  the  officer  to 
make  the  second.^ 

In  Alabama,  the  doctrine  of  waiver  by  appearance  is  carried 
to  the  length  of  curing  defects  in  the  writ  sufficient  to  render 
the  attachment  void.^^ 


*  ChUds  V.  Ham,  23  Me.  74. 

^  Gile  V.  Devens,  11  Gash,  oa 

^^  Goldsmith  v.  Stetson,  39  Ala.  183«  Objection  to  ai>  order  In  relation  to 
amending  process  must  be  made  in  open  court,  or  it  wlU  be  considered  waived. 
— Fowble  V.  Walker,  4  O.  64. 
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§  124.  By  Whom  Executed.— The  style  of  the  officer  who 
executes  the  writ  depends,  of  course,  upon  the  court  from 
which  it  issues.  Enough  to  say,  that  however  he  may  be  des- 
ignated, he  must  be  the  executive  officer  of  the  court,  or  of 
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courts  of  Bimilar  jarisdiction  in  other  counties  or  districts, 
whose  duty  it  is  to  obey  the  mandate  contained  in  the  process. 
It  must  be  directed  to  the  officer  in  his  official  character,  and 
be  served  by  the  one  to  whom  it  is  directed.  It  is  not  suf- 
ficient that  it  might  have  been  directed  to  the  officer  who 
serves  it,  as  well  as  to  the  one  whose  name  appears  in  the 
writ.  If  the  execution  is  intrusted  to  the  sheriff  of  a  particu- 
lar county,  it  cannot  be  served  by  the  sheriff  of  a  different 
county,  though  property  of  defendant  be  found  within  the  lat- 
ter's  bailiwick,  and  none  in  that  of  the  former.^  And  if  prop- 
erly directed,  it  will  fall  to  the  sheriff  who  was  in  office  at  the, 
time  the  writ  was  issued,  as  it  cannot  be  issued  to  a  person  in 
anticipation  of  his  assumption  of  official  authority  and  served  by 
him  when  he  subsequently  becomes  qualified  to  act  in  that  ca- 
pacity.^ It  is  not,  however,  incumbent  upon  the  officer  to  levy 
upon  the  property  of  defendant,  by  his  own  personal  act.  He 
may  act  by  his  regularly  appointed  deputies,  whether  they 
were  so  appointed  at  the  time  of  the  issuing  of  the  writ  or  not. 
The  official  act  being  that  of  the  officer  who  appoints  the  dep- 
uty, the  latter  cannot  be  said  to  serve  the  writ  by  virtue  of 
any  official  authority  of  his  own.  Nevertheless,  even  the  dep- 
uty must  possess  the  essential  qualifications  of  disinterested- 
ness. Where  the  writ  is  executed  by  a  party  in  interest,  though 
regularly  deputized  by  the  sheriff,  the  attachment  would,  in 
most  cases,  be  held  void.^  As  a  consequence  of  the  legal  iden- 
tity of  the  deputy  and  his  superior,  the  former  cannot  serve 
process  upon  the  latter,  though  the  sheriff  may  serve  the  writ 
on  his  deputy.^  As  a  rule,  a  deputy  cannot  appoint  a  deputy, 
unless  specially  authorized  so  to  do.  Nevertheless,  where  a 
deputy  sheriff  authorized  a  stranger  to  levy  an  attachment, 
and  then  adopted  it  as  his  own  act,  and  made  the  return  accord- 
ingly, it  was  held  binding  on  him.  And  it  being  allowed  to 
stand  by  the  sheriff,  it  was  taken  as  true  as  against  both  the 
sheriff  and  the  party  claiming  under  it,  so  that  neither  was 

I  Mendenon  o.  Speoker,  79  Ky.  JBOld;  Watson  Vr  Todd,  6  Mass.  271;  Bogers  «• 
Fairfield,  36  Yt.  611. 

*  Johnaon  v.  Favan,  58  Md.  148. 
>  Dyson  v.  Baker,  54  Miss.  2L 

*  Ford  V.  Dyer,  26  Miss.  24a. 
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permitted  to  dispute  the  fact  of  a  sufficient  levy.*  Where  the 
writ  was  in  the  hands  of,  and  executed  by  the  Coroner  of  the 
county,  it  was  held  valid,  as  it  was  presumed  that  there  was 
no  sheriff  authorized  to  act  in  the  premises.^  Where  the  writ 
is  executed  by  a  person  deputized  for  that  purpose,  he  should 
show  his  authority  to  actJ  The  process  may  be  executed  by 
a  constable,  where  the  sheriff  or  his  deputy  is  a  party .^ 

§  125.  Official  Acts  Justified  by  the  Writ— In  proceeding 
under  the  writ,  the  officer  need  only  to  take  the  precaution  to 
look  into  the  sufficiency  of  the  process  he  has  to  execute.  If 
that  be  regular  on  its  face,  and  shows  that  it  was  issued  by 
competent  authority,  he  will  be  protected  against  the  conse- 
quences of  any  previous  errors  or  omissions,  any  false  state- 
ments  in  the  affidavit,  or  insufficiency  in  the  undertaking. 
Whether  it  be  necessary  or  not  for  the  writ  to  recite  the  pre- 
liminary steps  to  the  issuing  of  the  attachment,  it  will  be  un- 
necessary for  him  to  look  beyond  the  writ  to  satisfy  himself 
that  these  preliminary  requirements  have  been  complied  with.^ 
And  in  Vermont  it  is  held  that  an  officer  is  justifiable  in  fol- 
lowing the  commands  of  his  precept,  although  he  was  offered 
indemnity  not  to  do  so,  and  notified  that  one  or  more  of  the 
judgments  were  fraudulent.^  It  is  unnecessary  for  him  to  show 
in  justification  of  his  acts,  further  than  is  required  to  appear 
in  the  writ  itself,  that  the  debt  was  owing  from  defendant  to 
plaintiff.^  Beyond  this,  he  has  only  to  guard  against  misfeas- 
ance or  malfeasance  on  his  own  part.  It  is  even  held  that  the 
officer  may  justify  his  acts  under  a  writ  which  is  irregular  on 
its  face,  provided  such  irregularity  does  not  render  the  process 
void.^  But  it  should  be  borne  in  mind  that  this  justification 
can  only  cover  such  acts  as  are  in  obedience  to  the  mandate 
contained  in  the  process.  The  officer  is  therein  ordered  to  levy 
upon  the  property  of  defendant,  hence  he  cannot  rely  upon  the 

i  Clarke  v.  Oary  11  Ala.  98. 

•  Beach  v.  Bchmnltz,  20  lU.  185. 

7  Burton  v.  WUkinflon,  18  Vt.  186;  46  Am.  Deo.  145. 

>  Briggs  V,  Strange,  17  Mass.  405. 

1  Garnet  v.. Wimp,  3  B.  Mon.  360;  Bogert  v.  Fhelps,  14  Wis.  88. 

^.Wallace  i7.  Berry,  61  Vt  602. 

•  Eirksey  v.  Duboise,  19  Ala.  43;  Page^.  Belt,  17  Mo.  263L^ 
^  Stevenson  v.  McLean,  5  Humph.  332r 
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writ  as  justifying  a  levy  upon  the  property  of  a  third  person.^ 
And  even  where  a  levy  was  made  upon  the  goods  and  chattels 
of  a  wife,  in  an  action  against  the  husband,  it  was  held  that 
the  writ  would  only  justify  the  act  upon  proof  by  the  officer  of 
the  existence  of  a  debt  that  would  warrant  such  a  levy.^ 

It  is  the  levy  that  is  justified  by  the  writ,  and  not  every  act 
of  the  officer  done  in  that  connection,  unless  it  be  strictly  in 
pursuance  of  the  lawful  end,  and  the  means  are  legitimate.  A 
trespass  cannot  be  justified  under  the  writ  J  An  unlawful  en- 
try upon  the  premises  where  the  attachable  property  is  stored, 
is  not  condoned  by  the  fact  that  the  officer,  by  such  entry,  is 
enabled  to  levy  his  writ  and  hold  the  goods  attached.  And  it 
has  even  been  denied  that  there  is  any  distinction  to  be  made 
between  the  levy  made  by  such  unlawful  means,  and  the  unlaw- 
ful entry  by  which  it  is  effected.  As  where  the  outer  door  of 
the  building  was  closed,  and  the  officer  entered  without  leave 
and  levied  upon  the  goods,  it  was  held  that  his  removal  of  the 
goods  might  be  forcibly  resisted,  and  that  the  writ  furnished 
no  protection  as  to  the  levy,  as  was  claimed,  notwithstanding 
the  officer's  liability  for  the  trespass.^ 

It  is  certainly  inconsistent  with  the  general  tenor  of  the  law, 
that  any  end  may  be  lawfully  accomplished  by  illegal  means. 
When  we  come  to  the  consideration  of  fraudulent  levies,  we 
shall  see  that  the  weight  of  authority  and  reason  are  against 
allowing  any  rights  to  be  acquired  by  the  infraction  of  the 
law,® 

Whether  the  officer  will  be  protected  in  what  he  does,  de- 
pends not  only  upon  the  writ  under  which  he  attempts  to  jus- 
tify his  action,  but  upon  himself,  and  the  manner  in  which  he 
follows  the  direction  of  the  process.  The  property  upon  which 
he  levies  is  generally  pointed  out  by  the  plaintiff.  The  process 
is  in  a  great  measure  under  plaintiff's  control.  He  has  at  least 
the  right  to  direct  the  sheriff  not  to  levy  upon. specific  articles, 
and  where  such  direction  is  endorsed  upon  the  writ  when  it 

.« Infra,  §  132. 

0  Miller  v.  Bannister,  109  Mass.  289. 

7  DuckiDgham  v.  Osbom,  44  Conn.  13& 

8  People  V.  Hubbard,  24  Wend.  369;  35  AnL^Deo.  628.. 
.» li^fra,  §  130j  Post,  §  22L 
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comes  to  tlie  hands  of  the  sheriff,  he  cannot,  after  disregarding 
this  direction  and  seizing  the  excepted  articles,  justify  the  act 
under  the  general  terms  of  the  writ.^^  It  is  also  held  in  Massa- 
chusetts that  an  officer,  having  a  writ  which  is  returnable,  can- 
not justify  his  levy  thereunder,  when  he  has  failed  to  return 
the  writ.^^  And  this  rule  was  held  applicable  even  where  the 
return  day  of  the  writ  had  not  arrived,  it  being  the  duty  of  the 
officer  to  make  the  return  before  he  undertook  to  justify  his 
action  under  the  writ.^ 

When  the  process  is  absolutely  void,  it  cannot  be  used  to 
transfer  any  interest  or  right,  nor  will  it  justify  any  act  done 
under  it.^^  And  in  no  event  can  the  writ  be  relied  upon  as  a 
justification  of  acts  done  subsequent  to  the  pretended  levy, 
when  it  is  not  executed  in  a  manner  to  render  the  levy  Valid.^^ 

§  126.  General  manner  In  wMch  the  Writ  should  be  Execut- 
ed.— And  in  order  that  there  may  be  a  valid  levy,  even  where 
all  the  prerequisites  thereto  have  been  complied  with,  it  is  es- 
sential that  the  executive  officer  pursue  the  statute  under  which 
he  acts.  There  is  a  difference  in  the  prescribed  modes  of  ex- 
ecuting the  writ  of  attachment  upon  real  estate,  upon  person- 
al property  in  possession,  and  upon  things  in  action.  But 
there  are  certain  general  duties  incumbent  upon  the  officer,  in 
respect  to  a  levy  upon  property  or  rights  of  any  description. 
The  immediate  object  of  the  levy  being  to  create  a  lien  in  far 
vor  of  the  plaintiff,  it  is  indispensable,  in  order  to  have  this  ef- 
fect, that  the  officer  having  charge  of  the  writ  shall  omit  no 
act  in  making  the  levy  which  the  governing  statute  prescribes.^ 
Where  the  writ  is  required  to  be  served  upon  the  defendant, 
and  the  service  is  personal,  the  manner  of  service  is  the  same 
as  that  of  original  summons  in  an  ordinary  action  or  proceed- 

^  Sherry  v.  Schuyler,  2  HUl.  204. 

u  Bom  v.  Batterfleld,  6  Giuh.  242. 

^  Willianw  v.  Babbitt,  14  Gray,  14t 

u  Lovier  v.  Gilpin,  6  Dana,  321. 

^4  Buckingham  v.  Osbom ,  44  Gomt  133. 

^  Desha  v.  Baker,  3  Ark.  609;  Gates  t;.  BiiBhnell,9  Conn.  S30;  Leonard  v. 
Vandenborg,  8  How.  Pr.  77;  Bethune  v.  Gibson,  2  Brevard  (a  C.)  601;  Crown- 
Inshield  v.  Strobel,  2  Brevard  (S.  G.)  80:  Crocker  v,  Badcliffe,  3  Brevard,  (S. 
C.)  23;  Sharp  v.  Baird,  43  Gal.  577;  Buckhart  v.  McGlellan,  15  Ab.  Pa.  243  (n): 
Euhn  17.  Graves,  9  la.  303;  Bix  v,  Silknitter,  57  Iowa,  262. 
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ing.2  Where  the  statute  requires  that  a  copy  of  the  writ  shall 
be  left  with  defendant,  or  that  it  shall  be  read  to  him,  the  read- 
ing to  be  effectual  must  embrace  the  entire  contents  of  the 
writ.  The  officer  has  no  right  to  exercise  his  discretion  by 
omitting  such  portions  as  he  may  regard  as  mere  formalities, 
and  consequently  of  little  or  no  importance.^  When  the  de- 
fendant is  absent  from  the  State,  and  the  officer  seeks  to  comply 
with  the  requirement  of  the  statute  providing  for  the  leaving 
of  a  copy  of  the  writ  at  the  last  known  place,  or  the  usual 
place,  of  abode  of  defendant,  the  place  in  which  he  resided  at 
the  time  of  departure  is  where  the  process  should  be  left.^ 
The  mode  of  service  upon  a  corporation  is  usually  prescribed 
by  statute,  designating  a  particular  officer  or  one  of  several 
in  the  alternative,  upon  whom  the  service  may  be  made.  And 
in  the  absence  of  any  specific  designation  in  suits  by  attach- 
ment, the  process  may  be  served  upon  any  officer  of  the  cor- 
poration upon  whom  service  of  summons  in  an  ordinary  action 
may  be  had.^  In  Alabama  it  is  held  that  the  service  of  the 
writ  is  by  attachment  of  the  property,  and  that  the  notice  of 
such  attachment  is  not  in  the  nature  of  legal  process.  It  is  re- 
garded as  a  mere  paper,  communicating  information  to  defend- 
ant of  the  fact  that  a  levy  has  been  made  upon  his  property. 
As  a  consequence  of  this  construction  of  the  statute,  it  was 
held  that  the  levy  being  made,  was  good,  nothwithstanding 
the  death  of  defendant,  which  did  not  affect  the  service  nor 
the  right  of  plaintiff  to  take  judgment.^ 

The  particulars  as  to  the  requisites  of  statutory  substitutes 
for  personal  service  will  be  given  elsewhere.^  The  manner  of 
levying  upon  real  estate  and  upon  things  in  action,  will  also 
receive  attention  in  the  chapters  devoted  to  those  branches  of 
the  subject.® 

>  Ezelle  V.  Simpson,  42  MiB8«  575;  DonneU  tu.  \VlUiams,.21  Han.  216;  59  How. 
Pr.  68. 

»  Crary  v.  Barber,  1  Colo.  172. 

^  Brown  v.  Trent,  12  La.  600;  See,  also,  Kewton  o.  Adams,  4  Yt^  437;  Adams 
V.  Abrams,  38  Mich.  302. 

*  Alexander  v.  Fairfax,  95  U.  S.  774. 
0  Bice  V.  Clements,  57  Ala.  191-. 

'  Post,  Ch.  XIX. 

•  Post,  Ch.  XVn.  and  VoL  IL 
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§  127.  Value  of  Property  Attached, — ^The  amount  for  which 
the  levy  is  made,  as  set  forth  in  the  writ,  is  the  only  guide 
that  the  officer  has  in  this  respect.  The  duty  is  not  incumbent 
upon  him  to  pass  judgment  upon  the  matters  in  issue,  so  far  as 
to  determine  whether  or  not  the  plaintiff  is  entitled  to  recover 
such  sum.  Consequently  he  cannot  regulate  his  levy  by  any 
other  standard  than  that  contained  in  the  process.  But  he  is 
not  limited  to  this  sum  in  making  the  levy.  He  may  levy 
upon  property  greater  in  value,  according  to  his  own  estima- 
tion, without  acting  illegally  or  oppressively  in  the  matter.^ 
And  yet  he  has  not  an  uncontrolled  discretion  in  the  quantity 
or  value  of  property  upon  which  he  will  place  the  lien.  Nor 
can  he  be  altogether  directed  by  either  plaintiff  or  defendant 
in  this  matter.  The  former  cannot  extend,  nor  the  latter  limit 
the  levy  at  will.  The  officer  must  exercise  reasonable  judg- 
ment in  determining  the  quantity  of  property  of  defendant  he 
will  subject  to  the  lien.^  That  the  property  is  of  insignificant 
value  in  comparison  with  the  amount  sued  for,  does  not  tend  to 
invalidate  the  levy,  provided  it  be  not  merely  fictitious.  A 
levy  upon  a  pair  of  shoes  was  held  good,  provided  they  were 
of  any  value  at  all.^  If  the  levy  is  excessive,  the  defendant 
may,  upon  application  by  petition,  have  the  same  reduced; 
and  where  such  application  is  granted,  the  complainant  should 
select  the  property  he  desires  to  retain  under  the  levy  ;  and  if 
he  makes  no  election,,  a  receiver  will  be  appointed  or  the  goods 
may  be  replevied.* 

§  128.  Time  of  making  Levy, — ^Time  is  an  important  ele- 
ment in  executing  the  writ  of  attachment,  both  as  affecting  the 
rights  of  attaching  creditors  and  rival  claimants,  and  in  deter- 
mining the  question  of  the  officer's  liability.  Except  where 
the  statute  enables  subsequent  attaching  creditors,  or  those 
who  are  only  subsequent  by  the  fraction  of  a  day,  to  share  the 
security  'pro  rata  with  those  who  are  prior  to  them,  their  claims 
must  be  satisfied  in  the  order  of  their  priority,  if  only  by  the 

1  MerriU  v.  Curtis,  18  Me.  272. 

*  Fitzgerald  v.  Blake,  42  Barb.  513. 

•  Thornton  v.  Winteri  9  Ala.  613 

^  Hughes  9.  Tenniaon,  3  Tenn.  Ch.  641. 
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fraction  of  an  hour.^  There  are  some  modifications  of  this 
rule,  which  have  reference  to  the  simultaneous  levy  of  writs 
issued  at  different  times,  and  of  writs  in  the  hands  of  the  same 
officer  prior  to  the  levy  of  either,  which  will  be  more  fully  ex- 
plained  in  a  subsequent  chapter.^  However,  the  rule  is  quite 
general,  that  where  it  appears  from  the  return  of  the  officer 
that  several  writs  were  levied  on  the  same  day,  and  there  is 
nothing  to  show  the  precedence  of  one  over  the  other,  they 
will  be  presumed  to  have  been  levied  at  the  same  time.^  But 
where  the  respective  hours,  and  fractional  parts  thereof,  ap- 
pear in  the  return,  their  order  of  priority  will  be  determined 
according  to  the  hours  so  indicated  of  the  day  upon  which  they 
were  levied,  and  the  presumption  of  equality  no  longer  figures 
in  the  calculation.^  The  time  is  not  only  of  consequence  to 
the  creditor  in  determining  which  yr^  first  of  several,  but  also 
to  settle  the  order  in  which  any  one  writ  takes  precedence  of 
the  others.  A  subsequent  levy  becomes  a  lien  the  moment 
that  all  antecedent  attachments  are  discontinued  or  the  claims 
are  satisfied.^  As  the  levy  of  an  attachment  has  the  same  ef- 
fect before  judgment,  and  until  satisfied  or  dismissed,  as  the 
levy  of  an  execution  has  after  judgment  and  prior  to  sale,® 
neither  has  any  advantage  in  the  struggle  for  precedence,  ex- 
cept where  the  statute  makes  the  judgment  a  lien,  or  gives  the 
same  effect  to  an  execution  from  the  time  it  is  placed  in  the 
officer's  hands.  Accordingly,  where  there  is  an  execution,  and 
a  writ  of  attachment  against  the  same  defendant,  in  the  hands 
of  different  officers,  that  which  is  first  served  will  take  prece- 
dence over  the  others.'^ 

The  reason  of  the  delay  is  only  important  in  determining  the 
question  of  the  officer's  liability  ;  as  where  it  is  occasioned  by 
instructions  from  plaintiff  or  his  attorney,  the  officer  cannot  be 
held  guilty  of  negligence  or  laches^  but  the  lien  may  be  thereby 
lost.^    In  the  absence,  however,  of  any  such  instructions,  the 

1  Post,  J  21T. 

9  Post,  §  222. 

•  Ginsberg  o.  Pohl,  35  Md.  50S.    See,  also,  Haven  o.  Snow,  U  Pick.  28L 

«  Ginsberg  v,  Fohl,  35  Md.  605. 

8  Coffin  V.  Smith,  51  Vt.  140. 

0  Sbortin  v,  Drake,  38  Oh.  St.  76. 

"^  Bourne  v.  Hooker,  11  B.  Mon«  23, 

>  Gray  v.  Patton,  13  Bosh,  62& 
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officer  cannot  safely  await  directions  to  act  promptly  in  the 
matter.  Whether  his  delay  is  unreasonable  or  not,  will  depend 
upon  the  situation  and  character  of  the  property,  his  knowledge, 
or  means  of  knowledge,  of  its  existence,  and  other  particulars 
that  go  to  facilitate  or  retard  his  action.  Though  it  is  held 
that  the  writ  may  be  executed  on  Sunday,^  a  failure  to  do  so 
would  certainly  in  all  cases  be  more  easily  excused  than  on  a 
secular  day.  It  might  be  impracticable  in  a  given  case  to 
make  the  levy  on  a  Sunday.  Thus,  where  it  was  to  be  made 
on  real  estate  by  filing  a  notice  or  copy  of  the  writ  in  the  of- 
fice of  the  recorder  of  deeds,  and  his  office  should  be  closed,  aa 
it  would  be  in  almost  every  instance  on  the  first  day  of  the 
week,  the  sheriff  would  be  excused  from  making  the  levy  until 
it  was  regularly  opened  for  business. 

Whatever  be  the  cause  of  the  delay,  if  the  levy  is  deferred 
until  after  the  return  of  the  writ,  and  is  then  attempted  to  be 
made  by  indorsement  on  the  process,  it  effects  nothing,  unless- 
it  be  the  liability  of  the  officer.  Such  a  levy  would  be  abso- 
lutely void,  and  will  not  operate  as  a  lien  upon  the  property,, 
whether  it  be  real  or  personal.^^  So,  after  judgment  in  the 
case,  it  is  manifestly  too  late  to  levy  a  writ  of  attachment. 
The  party  may  then  proceed  to  take  such  measures  as  are  re- 
quisite, necessary  and  permissible  under  the  statute  to  make 
the  amount  of  the  judgment  on  execution,  or  may  probably  sue- 
on  his  judgment,  and  have  an  attachment  in  aid  thereof ;  but 
by  whatever  name  the  process  may  be  called  after  judgment, 
it  is  not  a  writ  of  attachment,  such  as  we  have  under  consid- 
eration  herein.  The  attachment  must  always  precede  judg- 
ment in  the  case  in  which  it  is  issued.^^ 

In  Alabama,  it  is  held  that  a  suit  in  attachment  is  within 
the  law  forbidding  process  to  be  served  on  Sunday,  and  that  a 
writ  so  served  could  bd  quashed  on  motion.^ 

Where  the  officer's  return  showed  that  the  levy  was  made 
prior  to  the  issuing  of  the  writ,  it  was  held  that  the  levy  was 
insufficient.^ 

tt  Matthews  v.  Ansley,  31  Ala.  20;  Keith  v.  Tattle,  28  Me.  326. 
^  Peters  v.  Conway,  4  Bush,  565. 

u  Schieb  v.  Baldwin,  22  How.  Pr.  278;  Lynch  v.  Crary,  62  K.  Y.lSt 
u  Cotton  V.  Huey,  4  Ala.  66. 
u  Wilson  t7.  Striker,  66  6a.  575. 


§  129  EXECUTION  AND  BETUBN  OF  THE  WBIT.  254 

§  129.    Manner  in  widcli  Levy  made  npon  tangible  Personal 

Property. — ^The  first  and  most  general  requisite  of  a  Talid  levy 
upon  personal  property  of  a  tangible  and  movable  sort  is,  that 
the  officer  take  possession  thereof.  And  this  possession,  to  ren- 
der the  attachment  effectual  as  against  the  defendant  or  subse- 
quent purchasers,  must  be  actual,  in  the  sense  that  it  takes  the 
property  from  the  immediate  control,  and  gives  the  officer  cus- 
tody over  it.^  The  officer,  in  making  a  levy,  must  do  some  act 
which,  but  for  the  writ,  would  render  him  guilty  of  a  trespass. 
A  levy  where  the  officer  does  not  have  actual  control  of  the 
property,  if  personal,  with  power  to  remove  it,  is  invalid.^  But 
where  the  property  is  already  in  the  possession  of  the  officer, 
no  overt  act  is  necessary  in  levying  the  attachment.^  Thus, 
where  property  is  in  the  possession  of  a  receiptor,  it  is  so  far  in 
the  possession  of  the  sheriff  that  he  may  make  a  second  attach- 
ment while  the  receiptor  holds  possession,  by  making  a  return 
to  that  effect  and  notifying  the  receiptor,  who,  if  he  does  not 
wish  to  assume  the  new  responsibility,  may  deliver  up  the  cus- 
tody of  the  goods.  But  where  the  receiptor  has  allowed  the 
property  to  go  back  into  the  hands  of  the  debtor,  a  new  attach- 
ment can  only  be  made  by  a  new  seizure.  Notice  to  the  re- 
ceiptor will  not  avail.^  This  is  so  uniformly  required  when 
the  nature  of  the  property  and  the  circumstances  are  such  as  to 
render  possession  practicable,  that  it  may  fairly  be  regarded  as 
the  general  rule  in  all  the  States.  To  this  is  superadded  in  some 
of  the  statutes,  that  a  declaration  shall  be  made  in  the  pres- 
ence of  a  disinterested  party,  that  the  property  is  attached,  and 
that  this  declaration  must  be  made  in  the  immediate  vicinity, 
and  in  sight  of  the  property  intended  to  be  subjected  to  the 
lien.^  The  chief  difference  between  the  rulings  under  the  stat- 
utes, if  any  exists,  is  in  determining  what  is  necessary  to  con- 
stitute a  change  of  possession,  within  the  meaning  of  the  legis^ 
lature  and  the  courts.  This  is  a  matter  which,  like  that  of 
the  value  of  property  levied  on,  is  to  be  considered  not  only  in 

^  Stockton  c;.  Downey,  6  La.  An.  5S1;  Gibson  v.  Wilson,  6  Ark.  422;  Brace  v. 
Bolden,  21  Pick.  1S7;  Sams  v,  Armstrong,  8  Mo.  App.  573t 
9  Rix  V.  Silknitter,  57  la.  2G2. 
'  Turner  t7.  Austin,  16  Mass.  181. 
*  Whitney  v.  Farwell,  ION.  H.  9. 
^  Gibson  v.  Wilson.  5  Ark.  422. 
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reference  to  the  Hen  secured  by  the  attachmenty  but  as  it  af- 
fect* the  oflScer's  liability.  The  evidence  of  possession  for  one 
purpose  will,  in  some  instances,  be  regarded  as  sufficient  for 
the  others;  but  not  so  in  every  case.  The  evidence  of  pos- 
session need  not  be  so  conclusive  to  fix  the  officer's  liability  for 
trespass  or  conversion  of  the  goods  levied  on,  as  it  must  be  to 
establish  the  lien.^  Thus,  where  the  return  was  simply  that 
the  property  had  been  **  attached,"  it  was  held  conclusive  up- 
on the  officer  who  made  it,  in  an  action  for  the  conversion  of 
the  property.^  So,  it  was  held  that  merely  going  within  sight 
of  the  property,  and  after  telling  the  defendant  that  it  was  at- 
tached, ordering  him  not  to  remove  any  of  it  until  the  debt  was 
paid,  was  sufficient  to  render  the  officer  liable  on  his  bond.^ 

In  case  of  a  similar  showing  to  establish  an  attachment  lien 
as  against  defendant,  or  a  subsequent  purchaser,  or  attaching 
creditor,  it  would  not  be  made  out  in  either  of  the  above  exam- 
ples. And  yet,  the  character  of  the  possession  demanded  by 
the  statute  is  not  held  to  be  personal  manual  possession,  even 
in  cases  where  it  would  be  possible  to  handle  the  goods  and 
chattels  attached.  It  may  be  actualy  and  fall  short  of  this. 
Placing  a  keeper  in  charge  of  the  property,  has  been  held  suf- 
ficient to  render  the  officer  liable ;  and  there  can  be  no  doubt 
that  it  would  amount  to  actual  possession  for  all  purposes,  pro- 
vided the  keeper  held  to  the  exclusion  of  defendant.^  Exer- 
cising control  over  the  property,  in  any  manner,  to  the  exclu- 
sion of  the  owner,  without  handling  any  of  the  articles  at- 
tached, will  render  the  officer  liable  in  a  proper  case,  in  an 
action  of  trespass  de  bonis  asportatis?^  And  possession, 
asserted  in  this  manner,  will  constitute  a  valid  attachments^ 
Although  a  change  of  possession  is,  in  general,  required  to 
constitute  a  valid  levy  on  personal  property,  still  it  is  held 
that  where  a  great  waste  or  expense  would  result  therefrom, 

0  And  it  is  held  that  less  strictness  may  suffice  to  create  a  lien  as  afjfainst  the 
debtor,  than  would  be  required  where  the  rights  of  third  persons  had  interven- 
ed.   Tafifts  V.  Manlove,  14  GaL  17. 

T  Paxton  v.  Steckel,  2  Fa.  St.  95. 

8  St.  George  v.  (yConnell,  110  Mass.  475. 

0  Malcom  v.  Spoor,  12  Met  (Mass.)  279 

10  Miller  v.  Baker,  1  Met.  (Mass.)  27;  Moise  v.  Hold,  17  K.  H.  246* 

u  Morse  v.  Hurd,  17  N.  H.  246. 
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control  of  the  property  is  suflScient.^  In  MissisBippi,  prior  to 
emancipation,  slaves  were  capable  of  being  held  in  possession 
by  the  officer  who  levied  the  writ,  by  means  of  a  keeper  or 
overseer,  as  well  as  by  a  deputy  sheriff.^^  Locking  the  door, 
taking  the  key,  and  making  an  inventory  and  appraisement  of 
the  goods,  was  held  a  good  and  sufficient  seizure.^^  But  merely 
having  the  goods  under  lock  and  key  without  further  control 
on  the  part  of  the  officer,  will  not  create  a  lien  in  favor  of  the 
attaching  creditor,  as  against  other  creditors  represented  by 
an  assignee  in  insolvency .^^ 

This  is  not,  however,  for  the  reason  that  the  officer  has  not 
gained  manual  possession  of  the  property.  It  is  rather  for 
the  reason  that  he  is  not  in  a  position  to  take  such  possession, 
nor  was  it  merely  because  he  had  not  taken  an  inventory. 
True,  this  is  one  of  the  steps  necessary  to  the  completion  of 
his  levy,  or  rather  preparing  his  official  return.  But  where 
the  property  is  within  reach,  and  under  the  immediate  control 
of  the  officer  or  his  deputies,  the  seizure  is  complete  to  the  end 

^  Mills  V.  Camp,  14  Conn.  219. 

^  Meyers  v,  Meyers,  8  La.  An.  369;  68  Am.  Deo.  689w. 

1^  Cook  V,  Hopper,  23  Mich.  511;  Kewton  v.  Adams,  4  Vt.  437. 

u  Taffts  V.  Manlove,  14  Cal.  47. 

In  this  case  the  petition  of  insolvency  was  filed,  and  anorder  restraining  the 
creditors  of  the  insolvent  from  proceeding  against  him  was  issued,  at  about 
the  same  time  the  attachment  was  sued  out.  Before  the  order  was  served,  and 
before  the  attaching  creditor  or  the  sheriff  were  notified  thereof,  the  latter, 
with  the  writ,  took  possession  of  the  room  in  which  the  goods  were  stored,  by 
guarding  the  doors  which  he  found  locked,  and  refusing  to  allow  any  one  to 
enter.  Before  the  officer  managed  to  effect  an  entrance,  and  take  an  Inven- 
tory of  the  goods,  he  had  been  verbally  notified  of  the  insolvency  proceedings, 
and  the  order  of  the  court  issued  in  pursuance  thereof.  The  court,  however, 
seems  to  have  disregarded  the  fact,  that  even  the  pretended  levy,  by  guard- 
ing the  entrance  to  the  store,  was  made  after  the  filing  of  the  petition, 
and  rested  its  decision  upon  the  doctrine  that  the  sheriff  was  not  in  possession, 
and  hence,  there  was  no  levy  until  he  gained  admission  to  the  store,  and  the 
goods  were  under  his  control,  so  that  they  might  be  seized  and  removed.  **  As 
well,"  says  Baldwin,  J.,  in  delivering  the  opinion,  "  might  a  sheriff  stand  in 
the  street  and  levy  upon  the  contents  of  a  banking  house,  as  to  stand  in  a 
store  door  at  midnight,  and  claim  that  merely  by  standing  there  and  prevent- 
ing any  person  from  coming  into  the  store,  he  had  levied  on  the  contents, 
whatever  they  were,  of  the  store ;  and  this  without  having  any  knowledge  of 
the  nature  of  the  stock,  much  less  of  the  particular  description  or  value." 

It  was  further  held,  that  there  was  no  evidence  that  the  oontrol  of  the  prem- 
ises which  the  sheriff  assumed  was  intended  as  a  levy,  or  anything  more,  in 
fact,  than  a  precautionary  measure  to  prevent  interference  with  the  goods^ 
until  such  time  as  he  could  gain  access  and  make  a  genuine  seizure. 
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that  no  one  can  disturb  the  possession  while  other  formalities 
are  in  progress,  as  they  with  the  seizure  are  regarded  as  one 
continuing  act.^*  Simply  giving  a  description  in  the  levy  of 
the  property,  without  taking  it  into  his  possession  or  seeing  it, 
and  then  directing  a  party  to  whom  a  copy  of  the  levy  is 
given  to  take  charge  of  it,  does  not  give  the  custodian  such  a 
property  therein  as  to  sustain  an  indictment  for  stealing  the 
goods  from  him.^^  The  condition  of  the  property,  or  the  cir- 
cumstances by  which  it  is  surrounded,  may  be  such  that  it  not 
only  cannot  be  safely  or  beneficially  removed,  but  cannot  be 
advantageously  given  into  the  hands  of  a  keeper  other  than 
the  debtor  himself.  As  where  the  property  attached  was  in 
course  of  manufacture,  and  the  debtor  and  creditor  agreed 
that  the  same  should  be  finished,  it  would  not  be  liable  to  at- 
tachment at  the  suit  of  other  creditors.^^  And  so  where  a 
growing  crop  was  attached,  the  lien  was  held  to  continue  un- 
til the  crop  could  be  gathered.^®  And  even  where  the  prop- 
erty is  such  as  may  and  should  be  taken  into  actual  possession, 
to  be  removed  or  not,  as  it  may  be  most  conveniently  and  se- 
curely held,  as  hay  in  a  bam,  the  officer  is  bound  to  exercise 
proper  care  in  removing  it.  A  removal  in  an  unfit  and  im- 
proper season,  so  that  it  is  damaged,  is  an  abuse  of  authority 
which  will  render  the  officer  liable  as  a  trespasser  ab  initio.^ 
It  is  held  that  the  property  upon  which  the  levy  is  to  be  made^ 
must  be  in  view  of  the  officer  at  the  time  of  making  such  levy.^ 
This  is  one  of  the  conditions  to  a  valid  seizure  to  which  there 
is  probably  no  exception,  provided  it  is  not  covered  to  the 
extent  of  holding  that  he  must  actually  see,  or  be  able  to  see 
at  once,  each  article  of  a  mass,  where  the  property  seized  con- 
sists of  a  large  number  of  items.     Thus,  where  a  stock  of  goods 

14  Nichols  V.  Patten,  18  Me.  231;  36  Am  Dec.  713;  Bishop  v.  Warner,  19  Conn. 
460. 

17  Brooks  V.  State,  5  Baxter,  607. 

"  £la  V.  Shepard,  32  N.  H-  277. 

^  Baventas  t7.  Green,  51  Gal.  254;  Davis  v.  McFarlane,  37  Cal.  638.  Califoi> 
nia  has  a  statute  to  the  effect  that  personal  property,  incapable  of  delivery, 
may  be  attached  by  leaving  with  the  person  in  possession,  or  with  his  agent^ 
a  copy  of  the  writ  and  a  notice  of  the  attachment.  (Code  Civ.  Ptoc.  §  542, 
8abd.5.) 

9»  Barrett  v.  White.  3  K.  H.  210;  14  Am.  Dec.  352. 

SI  Culver  v,  Bumsay,  7  111.  App.  422. 

L  Attach.-~17. 
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is  seized,  it  would  be  impracticable  for  the  officer  to  se^^  each 
item  at  once,  and  hence  it  would  be  extremely  absurd  to  re- 
quire it.  But  the  mass  of  articles  should  be  in  view,  in  a 
stricter  sense  than  could  be  said  of  a  pretended  levy  upon 
goods  contained  in  a  building  to  which  the  officer  had  neyer 
gained  access.^ 

%  130.    Means  of  Gaining  Possession — Fraudulent  Levy. — 

The  means  of  gaining  possession  of  attachable  property  must 
be  in  subordination  to  the  common  law  rights  of  defendant. 
These  rights  must  be  respected,  except  where  they  are  dis- 
tinctly abrogated  by  statute.  Breaking  open  the  doors  of  resi- 
dences, as  we  have  already  seen,  is  inhibited,  except  where  the 
officer  has  gained  admission  to  the  building.^ 

And  even  where  the  entrance  to  the  building  may  be  peace- 
ably effected,  it  does  not  follow  in  every  case  that  inner  doors 
may  bo  broken  open.  As  where  the  house  was  occupied  by 
several  tenants  with  a  common  entry,  admission  to  the  entry 
would  not  entitle  the  officer  to  break  the  door  of  one  of  the 
rooms  occupied  by  a  tenant.^  Nor  may  the  officer  forcibly 
take  property  or  money  from  the  person  of  the  defendant.^ 
But  the  mere  fact  that  the  property  is  in  a  safe  will  not  ren- 
der it  sacred  from  seizure  under  attachment.^  So  the  officer 
may  break  open  boxes  in  which  the  property  is  enclosed  for 
shipment,  And  remove  such  as  is  subject *to  attachment,  with- 
out violating  any  of  the  personal  rights  of  defendant.^  But 
if  the  officer  breaks  into  defendant's  house,  or  arrests  him 
without  proper  authority,  and  by  such  means  obtains  posses- 
sion of  property  upon  which  to  levy  the  attachment,  such  levy 
will  be  void.  The  test  by  which  the  validity  of  the  levy  will 
be  determined,  is  not  the  mere  fact  that  the  officer  has  a  war- 
rant for  the  arrest,  but  it  must  be  an  act  of  good  faith,  on  his 

23  Taffts  V.  Manlove,  11  Cal.  47. 

1  Illsley  t7.  Nichols,  12  Pick.  270;  22  Am.  Deo.  425;  Bailey  v.  Wright,  39  Mich. 
96. 

»  

2  Swain  v.Mitzner,  8  Gray  1S2.  Bat  it  was  held  in  Vermont,  that  the  door  of 
a  warehouse  may  be  broken  forpnrpoees  of  seiznre.-r-Burton  v.  Wilkinson,  18 
Vt.  186;  46  Am.  Dec.  145. 

>  Closson  V,  Morrison,  47  N.  H.  482. 
4  United  States  v.  Gruff,  67  Barb.  304. 
ft  Feeler  v.  Stebbins,  26  Vt.  644. 
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part.  He  may  levy  upon  money-  of  ^which  possession  is  gained 
in  this  manner,  but  not  if  the  arrest  is  made  for  the  mere  pur- 
pose of  laying  hands  upon  the  money,  and  levying  writs  al- 
ready issued  or  shortly  to  come  to  his  hands.  Possession 
gained  in  this  manner  is  deemed  fraudulent,  and  will  vitiate 
the  levy.^  A  levy  made  by  force,  fraud,  or  violence  of  any 
kind  is  almost  universally  held  void,  for  the  reason  that  the 
courts  will  not  tolerate  the  employment  of  means  which  are  in 
direct  violation  of  the  law  in  order  to  subject  property  or  per- 
sons to  process  J  So,  where  defendant  was  induced  to  bring 
within  the  State  property  which,  in  the  State  from  which  it 
was  brought,  was  exempt  from  execution,  in  order  that  plain- 
tiff might  be  enabled  to  levy  an  attachment  on  it  where  it  was 
protected  by  no  such  exemption,  the  levy  was  held  fraudulent 
and  void.^  So,  also,  decoying  a  slave  within  the  State  for  the 
purpose  of  levy,  was  held  to  vitiate  the  attachment.^  In  some 
instances,  the  fraudulent  contrivance  for  obtaining  possession 
of  defendant's  property  involves  an  abuse  of  legal  process.  As 
in  the  case  of  Gilbert  v.  HolHnger,^^  where  an  action  by  at- 
tachment was  commenced  in  the  United  States  Court,  in  order 
to  warrant  the  seizure  of  property  and  bringing  it  within  the 
territorial  jurisdiction  of  the  State  court.  When  this  was 
accomplished,  an  action  was  commenced  in  the  State  court,  in 
which  the  property  was  attached  on  the  ground  of  non-resi- 
dence of  defendant,  and  at  the  same  time  the  suit  in  the  Fed- 
eral court  was  dismissed.  The  court's  disapproval  of  the 
abuse  or  disregard  of  process,  is  in  other  cases  carried  to  the 
extent  of  ordering  the  return  of  property  brought  into  the 
State  in  opposition  to  the  process  of  a  sister  State.^^  When 
fraudulently  brought  within  the  jurisdiction  of  the  court,  it 
was  held  not  liable  to  attachment  at  the  suit  of  a  third  person, 
so  as  to  defeat  rights  acquired  in  the  courts  of  the<  sister  State, 
and  if  not  returned  it  would  be  protected  by  a  decree  that 
would  prevent  any  one  from  acquiring  any  rights  over  it  in 

0  Classon  o.  Morrison,  47  N.  H.  482. 

7  Fomeroy  v.  Farmlee,  9  la.  140l 

^  Deyo  V.  Jennison,  10  AUen,  410. 

0  Timmons  v.  Garrison,  4  Humph.  148» 

10 15  La.  An.  441. 

n  Myers  v.  Myers,  8  La.  An.  369;  58  Am.  Dec.  680. 


§  131  EXECfUTION  AND  RETUBN  OP  THE  WBIT,  260 

Louieiaira  by  reason  of  the  fraud.  ^  For  like  reasons,  where 
the  owner  of  real  estate  was,  by  plamtiff's  agent,  enticed  out 
of  the  State  in  order  to  render  his  property  subject  to  attach* 
ment,  a  levy  made  in  pursuance  of  such  fraudulent  scheme  by 
an  officer,  who  delayed  the  service  of  the  writ  in  order  that 
it  might  be  effected,  was  held  void,  and  that  his  return  of  a 
valid  levy  was  open  to  contradiction.^^ 

But  where  property  was  taken  out  of  pawn  and  brought  into 
the  State  and  there  attached,  it  was  held  that  this  was  not 
getting  possession  of  it  by  fraudulent  device.^^ 

There  may  be  certain  advantages  gsdned  by  a  levy  which  is 
invalid,  that  will  not  defeat  a  valid  levy  subsequently  made 
of  the  same  process  ;  as,  where  the  property  was  seized  upon 
Sunday  and  held  until  the  following  day,  when  the  second  levy 
was  made  without  returning  the  property,  the  court  held  that 
the  second  levy  was  not  necessarily  defeated  by  the  first.^^ 

Where  property  is  wrongfully  seized  by  one  person  in  order 
to  enable  a  third  to  levy  an  attachment  thereon,  the  case  is 
clearly  one  of  fraudulent  levy,  and  will  defeat  the  attachment. 
But  even  though  the  seizure  by  which  the  property  is  brought 
within  reach  of  process  is  wrongful,  if  made  for  the  purpose  of 
asserting  a  right  in  the  tort  feazor,  and  not  for  the  benefit  of 
plaintiff  in  the  attachment,  there  seems  no  good  reason  why 
the  latter  should  not  take  advantage  of  the  circumstances  to 
levy  his  attachment.^^ 

§  131.  Duty  of  the  Officer  to  Levy. — When  the  writ  and  the 
circumstances  of  the  case  are  such  as  to  clothe  the  officer  with 
authority  to  seize  or  levy  upon  the  property  of  defendant,  it 
becomes  his  duty  to  do  so  with  all  reasonable  diligence  and 
promptness.  If  it  be  known  to  the  officer,  when  he  receives 
the  writ,  that  defendant  has  sufficient  property  within  his  bail- 
iwick to  make  the  amount  of  the  judgment,  and  he  fails  to  levy 
on  the  same  until  the  rights  of  third  persons  have  intervened, 

^  Paradise  v,  Faimen'  etc.  Bank,  ft  La.  An.  710;  PoweU  v.  MoKee,  4  La. 
An.  108. 
^  Kason  t;.  Eaten,  2  B.  L  337. 
u  Kat.  Bk.  V.  Winston,  5  Baxter  (Tenn.)  685. 
I  16  Blair  v.  Shew.  24  Ean.  280;  GUes  v.  Devens,  11  Oub.  09. 

2A  Higgins  r.  Whitney,  2i  Wend.  379. 
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he  will  be  liable  for  the  deficiency  caused  by  his  failure  of  du- 
ty.^ Nevertheless,  he  is  not  bound  to  execute  a  void  writ,  for 
the  reason  that  he  has  no  authority  to  do  so.  But  he  is  not 
excused  from  doing  so  by  a  mere  irregularity,  into  which  it 
is  not  his  province  to  inquire,  inasmuch  as  the  writ  is  sufficient 
to  protect  him.2  His  power  and  his  duty  to  levy  ai^  correla^ 
tive.  He  is  not  prevented  from  making  a  levy  by  knowledge 
of  the  fact  that  it  is  the  intention  of  the  plaintiff,  after  seizure, 
to  take  such  measures  as  will  restore  the  property  to  a  third 
person,  provided  the  writ  is  fair  on  its  face,  and  there  is  noth- 
ing to  render  the  levy  fraudulent  on  his  part.^  But  he  cannot 
levy  on  specific  articles  against  the  positive  directions  of  plain- 
tiff not  to  do  so.^ 

When  there  is  a  reasonable  doubt  as  to  the  title  to  the  prop- 
erty, or  when  it  is  openly  claimed  by  a  third  party,  under  cer- 
tain statutory  regulations,  the  officer  may,  before  taking  posses- 
sion, demand  from  plaintiff  a  bond  of  indemnity.^  But  he  is 
not  excused  from  making  the  levy  by  the  mere  existence  of 
such  adverse  claim.  When  he  is  directed  by  the  plaintiff  or 
his  attorney  to  levy  on  certain  specific  articles,  it  is  his  duty  to 
do  so,  unless  at  the  time,  or  as  soon  as  he  becomes  aware  of  the 
adverse  claim,  he  notifies  plaintiff  thereof,  and  objects  to  pro- 
ceeding without  the  indemnity.®  If  upon  giving  such  notice,  the 
levy  is  withheld  by  the  instructions  of  the  plaintiff,  no  lien 
attaches.^ 

§  132.    The  Levy  should  be  on  the  Debtor's  Property.— But 

the  executive  officer  of  the  court  does  not  always  act  under 

specific  instructions  from  the  plaintiff  in  selecting  property 

upon  which  to  levy.     Such  instructions  will  protect  him  against 

'  the  plaintiff ;  but  he  has  no  right  to  refuse  to  proceed  without 

1  Ransom  v,  Halcott,  18  Barb.  56. 

*  Reams  v.  McNail,  9  Humph.  542. 

*  Wakefield  v.  Fairman,  41  Yt.  339;  Bond  t7.  Ward,  7Ma8S.  123;  5  Am.  Deo.  28. 

*  Sherry  v.  Schuyler,  2  Hill,  204.  But  where  plaintiff  i^ves  sheriff  an  indem- 
nifying bond,  he  thereby  ratifies  the  officer's  act,  notwithstanding  that  it  was 
contrary  to  directions.— Knight  v.  Nelson,  117  Mass.  458. 

A  driver  v.  Harbangh,  37  Pa.  St.  399;  Smith  v.  Osgood,  46  K.  H.  178;  Smith  fu 
Cicotte,  11  Hich.  383. 
«  Perkins  v.  Pitman,  34  K.  H.  261. 
7  Gray  v.  Patton,  13  Bush,  625. 
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them,  where  the  property  to  be  attached  may  be  found  with 
reasonable  search.  He  is  not  supposed  to  try  the  title  to  every 
article  of  property  of  which  defendant  is  the  apparent  owner, 
before  attempting  to  subject  it  to  his  writ.  Nor  is  he,  on  the 
other  hand,  under  any  obligation  to  seize  property  at  random, 
upon  the  bare  possibility  that  it  may  belong  in  whole  or  in 
part  to  defendant.  The  writ  authorizes  him  to  levy  on  the  de- 
fendant's property  alone ;  and  in  proceeding  without  specific 
directions  from  any  one,  he  is  only  called  upon  to  exercise  rea- 
sonable diligence  in  searching  for  that  whereon  to  levy,  and 
reasonable  prudence  not  to  go  beyond  the  limits  of  his  author- 
ity. For  an  abuse  of  authority  in  this  respect,  as  well  as  for 
failure  to  exercise  it,  he  may  be  held  liable  to  the  party  in- 
jured.^ The  liability  incurred  in  either  case  will  be  the  sub- 
ject of  special  consideration  in  a  subsequent  chapter.^  But 
there  are  some  features  of  the  subject  which  seem  particularly 
appropriate  for  treatment  in  this  place.  The  protection  aJSorded 
by  the  writ  extending  only  to  the  lawful  acts  of  the  officer  in 
levying  upon  the  property  of  defendant,  it  follows  that  his  se- 
lection of  property,  and  determining  its  ownership,  must  be  at 
his  own  risk,  except  as  his  errors  of  judgment  may  be  pro- 
tected by  such  indemnity  as  he  may  lawfully  demand  from  the 
attaching  creditor.^  Taking  the  property  of  one  to  satisfy  a 
judgment  against  another,  is  clearly  an  act  of  malfeasance, 
whether  the  act  be  one  of  ignorance  or  willful  disregard  of  the 
rights  of  the  owner.*  And  unless  there  is  some  statutory  re- 
straint upon  the  rights  of  the  injured  party  in  obtaining  re- 
dress for  the  wrongful  taking,  he  has  a  right  of  action  against 
the  officer  the  moment  the  levy  is  made,  provided  it  is  not  done 
through  erroneous  judgment  caused  by  some  act  of  the  owner 
of  the  property.^  And  in  determining  whether  the  defendant 
has  attachable  property,  and  whether  certain  articles  which  are 
apparently  owned  by  the  defendant  are  the  latter's  property^ 
the  officer  cannot  under  all  circumstances  rely  upon  appear- 
ances, unless  he  is  willing  to  assume  the  risk  as  to  the  ultimate 

1  Commonwealth  r.  StoclEton,  5  Mouroe,  192, 

«  Poet,  Ch.  XVI. 

3  Ford  V,  Dyer,  26  Miss.  243;  State  «.  Fitzpatrick,  61  Mo.  183. 

*  Harris  v,  Hanson,  11  Me.  241. 

s  Bicbaxdson  v,  HaU,  21  Md.  39a 
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fact.  He  is  required  to  exercise  reasonable  diligence  in  making 
inquiry  as  to  the  ownership,  even  of  property  which  is  in  the 
possession  of  defendant  at  the  time  of  levy.^ 

§  133.    Possession,  as  Evidence  of  Ownership. — ^And  yet  the 

possession  and  control  of  personal  property  is  one  of  the  best 
evidences  of  title  upon  which  the  officer  may  rely  in  the  ab- 
sence of  direct  information.  This  is  generally  relied  upon  as 
a  justification  of  a  levy,  when  the  property  is  claimed  by  a 
third  person  under  an  alleged  purchase  without  delivery ;  as 
the  general  rule  is,  under  the  statute  of  frauds,  that  a  sale  of 
chattels  without  delivery  is  fraudulent  as  against  subsequent 
bona  fide  purchasers  and  creditors.  In  a  contest  of  this  kind, 
however,  it  is  held  that  the  officer  cannot  justify  the  taking 
upon  the  ground  that  the  alleged  sale  is  fraudulent,  without 
proving  the  indebtedness  of  defendant  to  plaintiff,  in  order  to 
show  that  the  party  he  represents  is  within  one  of  the  classes 
to  be  protected.^  And  when  the  sale  is  Ixnia  fide^  and  for  a 
valuable  consideration,  very  slight  evideiice  of  delivery  is  some- 
times regarded  as  sufficient  to  protect  the  purchaser  against  the 
subsequent  attachment  in  an  action  against  the  seller.^  The 
question  will  also  arise  as  to  the  sufficiency  of  the  delivery  to 
transfer  the  title  before  attachment,  when  the  case  turns 
upon  the  situation  and  character  of  the  property  sold,  which 
may  govern  the  question  of  delivery.  As  where  the  contract 
of  sale  was  made  in  New  York,  and  supported  by  a  valid  con- 
sideration, but  the  property  transferred  was  situated  in  the 
State  of  Connecticut.  As  soon  as  possible,  after  the  comple- 
tion of  the  transaction,  the  purchaser  went  to  Connecticut  to 
take  possession  of  the  property ;  but  before  he  obtained  pos- 
session of  his  purchase,  a  creditor  of  the  seller  attached  the 
property,  and  it  was  held  that  the  sale  was  good  against  such 

9  Wirson  V,  Lane,  33  N.  H.  466.  An  execution,  issned  after  the  officer  who 
levied  the  attachment  writ  has  gone  out  of  office,  should  be  directed  to  his 
Bucoessor,  And  if  the  officer,  by  direction  of  plaintiffs  attorney,  return  an 
execution  in  attachment  "  no  property  found/'  this  is  an  abandonment  of  the 
attachment.— Butler  v.  White,  25  Minn.  432. 

A  Maley  v.  Barrett,  2  Sneed,  601;  MiUer  v.  Bannister,  109  Mass.  289;  Meade 
V.  Smith,  16  Conn.  346. 

>  Shumway  v.  Butter,  8  Pick.  443;  19  Am.  Dec.  34a 
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attachment.^  So,  where  a  sale  of  certain  articles  was  made,  to 
be  subsequently  counted  from  a  quantity  of  the  same  kind,  and 
the  consideration  paid,  but  they  were,  by  the  contract  of  sale, 
to  be  at  the  vendor's  risk  until  counted,  the  delivery  was  held 
sufficient  to  support  the  sale  as  against  a  subsequent  attach- 
ment made  prior  to  the  count^  This,  however,  is  a  principle 
which'is  not  capable  of  extension.  It  might  very  properly  be 
held  not  to  apply  to  cases  very  nearly  parallel  to  some  of  those 
cited.  Sales  of  personalty,  without  delivery,  are  not  favored 
by  the  courts,  for  obvious  reasons.  Nor  is  mere  symbolical 
delivery  regarded  in  all  cases  as  equivalent  to  actual,  manual 
delivery.^  The  question  of  title  to  personal  property  may  also 
be  rendered  somewhat  uncertain,  so  far  as  appearances  go,  by 
a  change  of  possession  without  sale.  This  occurs  when  the 
owner  parts  with  the  possession  temporarily  by  loaning  the 
articles  or  letting  them  for  hire.  In  such  cases  as  this,  the 
owner's  rights  remain  intact,  notwithstanding  the  change  of 
possession,  and  may  be  maintained  against  attaching  creditors, 
as  well  as  purchasers  from  the  temporary  possessor.^  It  also 
occurs  in  cases  of  conditional  sale  of  chattels,  where  the  prop- 
erty is  delivered,  but  the  title  remains  in  the  seller  until  the 
purchase  money  is  paid.  Unless  such  transfers  are  prohibited 
by  statute,  the  rights  of  the  seller  before  payment  of  the  pur- 
chase money  will  be  protected  against  the  purchaser's  credi- 
tors, precisely  as  though  there  had  beeu  no  change  of  pos- 
session. 

§  134.    The  Debtor's  Chattels  Intermmgled  with  those  of 

Third  Party. — But  by  far  the  most  perplexing  question  of  title 
to  personalty  arises,  where  the  attachable  property  of  the  de- 
fendant is  found  mingled  with  that  of  a  person  who  is  not  a 
party  to  the  action,  nor  in  any  way  responsible  for  the  debt. 
This  may  occur  where  the  intermingled  goods  are  in  the  pos- 
session of  the  disinterested  party,  or  in  the  hands  of  the  debtor 
himself,  and  in  either  case  a  problem  of  equal  difficulty  is  pre-^ 

•Meade  v.  Smith,  16  Conn.  346. 

<  Sliuff  17.  Morgan,  9  Martin  (La.)  592. 

»  Post  J  §  203. 

•  Sibley  v.  Brown»  15  Me.  185. 
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Bented  to  the  officer  makiDg  the  levy.  Where  the  third  party 
is  in  possession  of  the  property,  and  fails  or  refuses,  through 
unwillingness  or  inability,  to  point  out  that  which  he  claims  as 
his  own,  it  is  held  that  the  officer  will  be  justified  in  making  a 
levy  upon  the  whole,^  It  is  also  held  by  the  same  court,  that 
the  officer  is  not  liable  where  the  whole  is  seized,  until  the 
owner  of  the  articles  intermingled  with  those  of  defendant, 
identifies  his  property  and  demands  its  return.^  There  seems 
to  be  no  conflict  of  authority  upon  the  proposition  that  if  the 
third  party  is  at  fault  in  producing  the  confusion  of  goods,  for  a 
fraudulent  purpose,  the  responsibility  rests  upon  him  to  iden* 
tify  and  claim  his  own,  as  well  as  to  bear  the  inconvenience  and 
expense  occasioned  by  such  confusion.^  The  decisions  in  New 
Hampshire  appear  to  be  most  favorable,  however,  to  the  offi- 
cer, as  it  is  there  held  that  even  where  the  goods  are  inter- 
mingled without  any  fault  on  the  part  of  the  third  party,  the 
officer  cannot  be  held  liable  for  trespass,  when  he  seizes  them 
all  in  attachment  against  the  defendant,^  In  Massachusetts, 
the  rulings  have  a  difEerent  bearing.  Thus,  where  an  officer 
with  a  writ  against  A  went  to  the  house  of  B,  where  A  was  at 
the  time  residing,  and  informed  B  that  he,  as  an  officer,  had 
come  to  levy  on  A's  property,  and  in  answer  to  this  B  claimed 
all  the  property  as  her  own,  and  refused  to  point  out  any  that 
belonged  to  A,  or  give  the  oflScer  any  information  on  the  sub- 
ject, whereas  some  of  the  property  in  B's  possession  belonged 
to  herself  and  some  to  A.  Notwithstanding  this,  the  court 
held  that  B  had  not  unlawfully  intermingled  her  goods  with 
those  of  A,  and  might  recover  from  the  officer  for  seizing  her 
property  in  attachment  against  another.^  In  New  Hampshire, 
the  party  by  whose  fault  or  negligence  the  goods  are  inter- 
mingled must  suffer  the  loss,  where  they  are  not  capable  of 

1  Bobinson  v.  Holt,  39  K.  H.  657. 

s  Wilson  V.  Laoe,  33  N.  H.  46S. 

<  Weil  V.  Silverstone,  6  Bnah,  698;  Smith  tk  Sanborn,  6  Gray,  134;  Treat  v. 
Barber,  7  Conn.  274. 

«  Lewis  V,  Whittemore,  5  N.  H.  364;  22  Am.  Dec  466;  Gilman  v.  Hill,  36  N. 
H.  311. 

*  Davis  V.  Stone,  120  Mass.  22&  But  in  this  State  it  was  held  in  an  earlier 
case  that  the  owner  must  give  notice  to  the  officer,  and  demand  a  return  of 
the  goods  before  an  action  would  lie.^Bond  v.  Ward,  7  Mass.  123;  5  Am.  Dec. 
28. 
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identification.^  While  in  other  States,  where  the  question  has 
arisen  between  an  attaching  creditor  and  a  party  claiming  the 
property  levied  on,  adversely  to  the  debtor,  the  question  has 
turned  upon  the  good  faith  of  the  claimant.^  Where  the  con- 
fusion of  goods  occurs  by  the  wrongful  act  of  the  claimant,  there 
is  good  reason  for  holding  that  he  should  suffer  by  it.  So, 
where  the  controversy  is  between  two  persons,  each  claiming 
a  part  of  the  property,  which  one  of  them  has  so  intermingled 
that  neither  can  identify  his  own,  it  is  fair  that  the  party  at 
fault,  whether  through  carelessness  or  design,  should  be  the 
sufferer,  rather  than  the  one  who  is  faultless  in  the  matter.^ 
But  when  the  property  is  levied  on  by  an  officer,  mere  careless- 
ness should  not  expose  the  claimant  to  loss,  particularly  when 
the  articles  were  intermingled  by  the  defendant,  and  it  is  he  who 
has  rendered  specific  identification  impossible.  In  such  a  case, 
or  where,  as  between  the  respective  owners  of  goods  intermin- 
gled, the  one  who  occupies  the  position  of  defendant  in  the 
suit  is  most  at  fault,  he,  and  those  claiming  under  him,  should 
be  the  losers.  The  innocent  party  should  not  forfeit  his  ad- 
vantage merely  because  his  adversary  is  a  creditor  of  the  wrong- 
doer, instead  of  the  wrongdoer  himself.^  The  writ  only  author- 
izes a  levy  upon  the  property  of  defendant,  and,  such  as  it  is, 
it  must  be  taken  subject  to  all  valid  liens,  and  by  a  parity  of 
reason,  all  embarrassments  and  doubt  as  to  the  title  should  be 
solved  by  the  same  rule  that  would  apply  in  case  the  defend- 
ant was  claiming  it  in  his  own  behalf,  against  the  third  party. 
Where  the  specific  articles  claimed  by  each  cannot  be  identi- 
fied, the  one  least  at  fault  should  hold  it  all ;  and  only  where 
the  defendant  would  be  thus  entitled  to  claim  it,  should  it  be 
subject  to  seizure  for  his  debts.  Where  furniture,  which  was 
the  property  of  the  defendant,  was  in  the  hands  of  a  dealer, 
and  had  become  mingled  with  his  own  without  any  wrongful 
motive  on  his  part,  it  was  very  justly  held  that  this  would  not 
justify  the  seizure  of  the  whole.^^    And  where  certain  chattels 

0  Eobinson  v.  Holt,  99  N.  H.  557. 

7  Hesseltine  t7.  Stockwell,  30  Me.  237;  1  Am.  Dec.  627;  Weil  v.  Silventone,  6 
Bush,  698;  Smith  v.  Sanborn,  6  Gray,  134;  Treat  v.  Barber,  7  Ck)nn.  274. 

8  1  Willard  v.  Kice,  11  Met  (Masa.J  493. 
0  Beach  v.  Schmnltz,  20  111.  185. 

10  Smith  V,  Sanborn,  6  Gray,  134. 
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were  let  by  the  owner  to  a  person  'who,  in  order  to  render  them 
available  for  better  use,  mingled  them  with  his  own,  it  was 
held  that  thej  could  not  be  seized  in  attachment  against  the 
party  in  possession.^^  To  have  held  otherwise,  would  have 
given  the  one  who  was  most  at  fault,  in  case  either  were  cul- 
pable, the  benefit  of  his  own  wrong.  Mere  refusal  on  the  part 
of  a  third  person  to  point  out  the  attachable  property  of  de- 
fendant, upon  the  assumption  that  he  may  do  bO  if  he  will,  is 
no  justification  for  the  seizure  of  his  property,  instead  of  that 
of  the  defendant  in  the  action,  nor  for  seizing  the  property  of 
both.  He  has  no  interest  in  aiding  plaintiff  or  the  officer  in 
searching  for  property  upon  which  to  levy,  nor  does  the  law 
impose  any  such  duty  upon  him.  If  his  property  is  not  wrong- 
fully intermingled  with  that  of  the  debtor,  and  he  has  no  intent 
to  defeat  the  attachment  or  assist  the  debtor  in  perpetrating  a 
fraud  upon  the  creditor,  his  goods  cannot  be  levied  on  for  the 
debt  of  another.^  The  goods  need  not  be  distinctly  marked  so 
that  they  may  be  easily  distinguished  from  those  of  the  debtor, 
in  order  to  render  the  officer  liable  for  seizure  of  a  third  party's 
property.  But  upon  reasonable  request,  where  the  claimant  is 
in  possession  of  the  chattels  of  both  himself  and  defendant,  he 
may  be  required  to  point  out  his  own.^  But  where  the  articles 
are  easily  distinguished  by  the  officer  himself,  the  right  of 
recovery  by  the  owners  will  not  be  embarrassed  by  the  fact  that 
they  are  intermingled  with  those  of  the  defendant  in  the  attach- 
ment.^^ So,  when  they  are  of  equal  value,  as  logs  and  lum- 
ber eti  massey  in  which  the  defendant  and  the  third  person 
have  proportionate  shares,  though  the  doctrine  of  confusion  of 
goods  may  apply,  if  their  interests  can  be  ascertained,  the  prop- 
erty may  be  divided  for  the  purposes  of  a  levy,  according  to 
the  rights  of  the  several  owners,  as  it  would  be  between  them- 
selves in  case  there  was  no  attachment.^* 

Where  the  goods  of  two  persons  have  been  intermingled  in 
this  manner,  the  officer  should  make  reasonable  inquiry  as  to 

n  Sibley  v.  Brown,  IS  Me.  185. 

"  Treat  v.  Barber,  7  Conn.  274. 

3S  Tufts  V.  McGlintock,  28  Me.  424;  4S  Am.  Deo.  501. 

"  Holbrook  t;.  Hyde,  1  Vt.  288. 

u  Hesseltine  v.  Btockwell,  30  Mo.  237;  1  Am.  Dec  627. 
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what  portion  was  the  propert7  of  defendant.^^  This  doctrine 
may  be  applicable  on  somewhat  stricter  rules  of  coostraction, 
between  officers  levying  writs  of  attachment  in  succession. 
When  a  levy  is  made  upon  a  portion  of  the  goods  of  a  debtor, 
it  is  unquestionably  the  duty  of  the  officer  holding  the  writ  to 
separate  or  distinguish,  in  some  manner,  the  articles  levied  on 
from  the  remainder.  In  case  of  failure  to  do  so,  a  subsequent 
levy  upon  the  entire  stock  will  hold  them  as  against  the  prior 
one.^^  There  are  obvious  reasons,  in  a  case  of  confusion  of 
this  kind,  for  holding  the  officer  making  the  first  levy  to  stricter 
account,  than  where  the  claim  is  made  by  a  third  party,  whose 
goods  were  intermingled  with  those  of  defendant  prior  to  at* 
tachment.  Leaving  the  subject  of  the  levy  mixed  with  other 
goods  is  inconsistent  with  the  first  duty  of  the  officer  in  making 
a  seizure,  and  would  tend  to  vitiate  the  levy  in  almost  any 
aspect  of  the  case.  He  is  bound  to  separate  the  goods  in  the 
first  instance,  while  the  owners  of  goods  previously  intermin- 
gled is  only  required  to  point  out  his  own  upon  notice  of  the 
levy.  Thus,  where  the  mortgagee  of  goods  has  them  in  his 
shop  mingled  with  his  own,  and  upon  an  offer  to  point  them 
out  the  officer  refused  to  accede  to  his  demand,  but  levied  on 
the  whole  stock,  it  was  held  that  he  could  not  resist  payment 
merely  because  the  mortgagee  was  unable  to  produce  evidence 
by  which  the  different  articles  could  be  distinguished.^^ 

The  effect  of  an  error  in  levying  upon  the  property  of  a  third 
person  as  that  of  the  defendant  is  exhausted  upon  that  attempt 
It  does  not  prevent  the  officer  from  subsequently  levying  upon 
the  same  property  as  that  of  the  real  owner.  ^^ 

§  135.  Levy  on  Property  of  wMch  Defendant  is  Tenant  in 
Common  or  Joint  Tenant. — The  doctrine  of  confusion  of  goods 
does  not  apply  to  cases  where  the  interest  of  the  debtor  in  the 
subject  of  the  levy  is  an  undivided  one.  The  entire  thing 
passes  under  the  control  of  the  officer,  for  the  reason  that  seg- 
regation is  impossible ;  but  the  sale  is  only  of  the  interest  of 

u  Carleton  v.  Davis,  8  Allen,  M. 
»  Sawyer  v.  Merrill,  6  Pick.  477. 
u  Morrill  v.  Keyes,  14  Allen,  222. 
29  liyingBton  v.  Smith,  5  Pet  90. 
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defendant.^  In  such  case,  the  officer  incurs  no  liability  to  the 
coowners  of  defendant,  whatever  inconvenience  he  may  8u£Eer 
in  consequence  of  the  levy  and  sale,  provided  such  inconve- 
nience is  the  necessary  result  of  the  lawful  acts  of  the  officer, 
in  pursuance  of  the  mandate  of  the  writ.  And  even  irregular- 
ity in  the  return  has  been  held  not  to  vitiate  a  proper  levy. 
As  where  the  suit  was  against  A  and  B,  and  the  levy  was  up- 
on the  property  of  A  and  B,  though  the  return  only  showed 
that  the  writ  was  levied  on  the  property  of  B,  the  levy 
was,  nevertheless,  held  good  as  to  A's  interest,  and  the  sale 
passed  his  title  as  against  a  purchase  subsequent  to  the  attach- 
ment. 

§  136.  Levy  on  Perishable  Property. — The  rule  that  proper- 
ty perishable  in  its  nature,  when  levied  upon,  may  be  sold  by 
order  of  court,  prior  to  judgment,  and  the  lien  of  the  at- 
tachment transferred  to  the  fund,  is  one  which  is  quite  general, 
and  arises  from  necessity.  The  statutes  of  the  different  States 
generally  provide  for  such  a  disposal  of  perishable  articles ;  but, 
in  the  absence  of  any  statutory  provision  upon  the  subject, 
it  would  seem  to  be  within  the  scope  of  the  powers  of  a  court 
of  general  jurisdiction,  to  thus  conserve  the  interests  of  parties 
litigant  in  the  subject  of  controversy.  For  the  order  of  sale  in 
such  case  is  not  in  any  sense  a  prejudgment  of  the  matters  in 
issue.  It  is  done  for  the  purpose  of  preserving  the  property, 
and  not  to  condemn  it  to  the  payment  of  defendant's  debts.^ 
But  where  the  sheriff  wrongfully  seizes  perishable  articles, 
which  are  not  the  property  of  defendant,  and  they  are  dispos- 
ed of  in  this  manner,  the  order  of  the  court  is  no  protection  to 
him  in  an  action  by  the  owner.  He  may  be  held  for  their 
value  on  his  bond.  And  his  liability  is  not  extinguished  when 
the  proceeds  of  the  sale  are  paid  over  to  the  owner  on  motion, 
he  having  established  his  right  as  an  intervener.^  Nor  can  the 
fund  realized  from  perishable  property  of  a  third  person  so 
taken  and  disposed  of,  be  charged  with  any  costs  and  expenses 
of  sale.^ 

^  Ante,  ^30. 

*  Bobertson  v.  Kinkead,  26  Wis.  0S(X 
1  Poit,  §  241. 

s  Sangster  v,  Commoxrwealth,  17  Gratt.  124» 

*  Haywood  v.  Hardin,  76  K.  C.  861. 
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§  137.  Levy  on  Mortgaged  Property. — ^When  the  levy  is 
made  upon  real  estate,  prior  mortgages  and  liens  present  no 
difficulties  to  the  officer.  He  is  not  required  to  consider  the 
question  of  their  validity ;  for  the  reason  that  it  is  only  the 
interest  of  the  defendant  that  is  affected,  and  this  is  all  that 
passes  by  the  sale.  All  prior  liens  are  preserved.  The  pur- 
chaser must  satisfy  himself  of  the  title  to  the  property,  and 
purchase  at  his  own  risk.  In  case  the  lien  is  unrecorded,  the 
incumbrancer  must  see  to  it  that  the  purchaser  is  notified  at 
or  before  the  sale,  in  order  that  the  lien  may  be  preserved. 
But  when  the  levy  is  on  chattels  which  are  incumbered  by  a 
mortgage,  the  mortgagee  may,  under  the  provisions  of  the  gov- 
erning statute,  demand  the  payment  of  his  demand,  before  the 
property  can  be  subjected  to  the  attachment.^  And  wheth- 
er this  amount  should  be  tendered,  will  depend  upon  the  valid- 
ity of  the  mortgage  as  against  creditors.  In  case  of  doubt  or 
contest  upon  this  question,  the  officer  may  demand  indemnify, 
as  in  other  cases  of  adverse  claim  to  the  property  attached.^ 
But  when  mortgaged  chattels  are  levied  on  and  replevied  by 
the  mortgagee,  and  the  sheriff  seeks  to  defend  upon  the  ground 
that  the  mortgage  was  fraudulent,  before  he  will  be  permitted 
to  do  so  he  must  prove  the  existence  of  the  debt  from  the 
mortgagor  to  the  attaching  creditor.' 

Where  the  property  attached  is  in  the  possession  of  a  mort- 
gagee, and  it  is  allowed  to  remain  there,  it  will  not  invalidate 
the  levy.*  And  where  the  property  is  held  by  the  mortgagor 
subject  to  the  will  of  the  mortgagee,  it  has  been  held  that  it 
was  not  attachable.^ 

§  138.    Levy  on  Property  of  Defendant  Exempt  by  Statnte. 

— In  making  the  levy,  the  officer  is  not  only  confined  to  the 
property  that  belongs  to  the  defendant,  but  he  is  also  required 
to  levy  upon  that  which  by  law  is  subject  to  execution.  He 
may  become  a  trespasser,  by  seizing  property  which  is  exempt 

1  Smith  V,  Smith,  24  Me.  59S. 

«  Po9t,  §  248. 

*  Braley  v.  Byrnes,  20  Mian.  435. 

<  Barber  v.  Smith,  41  Mich.  138. 

<  Sams  V,  Armstrong,  8  Mo.  App.  073, 
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by  law  from  levy,^  whether  such  exemption  is  in  favor  of  the 
debtor,  as  a  protection  against  his  utter  impoverishment,  or 
because  the  particular  article  seized  is  from  the  general  policy 
of  the  law  non-attachable.  Thus,  under  a  statute  of  Massa- 
chusetts, intoxicating  liquors  could  not  be  seized  under  attach- 
ment, and  for  seizing  such  goods  it  was  held  that  the  officer 
was  a  trespasser.  And  in  an  action  against  common  carriers, 
from  whose  possession  they  were  taken,  it  was  held  no  defense 
that  the  seizure  was  not  collusive,  but  against  their  protest.^ 
Where  the  exemption  is  for  the  benefit  of  the  debtor  and  the 
support  of  his  family,  they  embrace  a  variety  of  articles  which 
are  enumerated  in  the  statute,  and  will  necessarily  be  for  con- 
sideration in  a  subsequent  chapter.^  Among  the  articles  ex- 
empt in  most  of  the  States,  are  the  tools  and  implements  with 
which  the  debtor  plies  his  vocation.  This  includes  not  only 
such  as  are  absolutely  essential,  but  also  those  that  are  neces- 
sary to  the  carrying  on  of  his  business  in  the  usual  manner ; 
not  only  such  as  are  used  by  the  debtor  himself,  but  those 
necessary  for  the  use  of  journeymen  and  apprentices  in  his 
employ.*  Provisions  for  the  use  of  the  debtor's  family  are  al- 
so exempt  to  a  given  value.  But  where  the  debtor  had  pro- 
visions for  sale,  from  which  the  family  supplies  were  usually 
taken,  and  none  had  been  set  aside  for  family  use,  it  was  held 
that  they  were  not  exempt  from  attachment.^  This  again 
brings  up  for  consideration  the  question  of  confusion  of  goods. 
Where  exempt  goods  and  those  which  are  attachable  are  com- 
mingled, the  same  rules,  so  far  as  applicable,  that  govern 
where  the  goods  of  third  persons  are  intermingled  with  those 
of  the  attachment  defendant,  will  govern.^  An  officer  is  not 
liable  for  levying  on  exempt  chattels  so  intermingled,  when 
the  debtor  fails  or  refuses  to  set  apart  those  claimed  as  exempt. 
By  such  refusal,  he  is  held  to  have  waived  his  exemption.^ 

1  Fobs  o.  Stewart,  14  Me.  812;  Gibson  v,  Jenny,  15  Mass.  205;  Bean  v.  Hub- 
bard, 4  Cnsh.  85. 

s  Kiff  V.  Old  Colony  &  0.  R.  Co.,  117  Mass.  591;  19  Am.  Bep.  42a 

<  Post,  §  210,  et  9eq.  For  fall  treatment  of  the  subject  of  EzemptionSf  see 
Thompson  on  Homesteads  and  Exemptions,  Ch.  XIV.,  et  $eq, 

4  Howard  v.  Williams,  2  Pick.  80. 

A  Nash  V,  Farrington,  5  Allen,  157. 

•  8ypra,  §  134. 

T  Smith  0.  Chadwick.  51  Me.  515. 
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However,  the  action  necessary  to  be  taken  by  the  debtor,  in 
order  to  secure  his  exemption,  is  one  of  the  matters  usually 
regulated  by  statute.  In  some  of  the  States  he  is  not  required 
to  act  until  he  has  been  formally  advised  of  his  rights  in  the 
premises,  by  the  officer  who  holds  the  writ.  In  others  a  de- 
mand for  the  return  of  the  goods  is  essential  to  his  mainte- 
nance of  an  action  for  the  unlawful  taking.  Where  this  was 
required,  it  was  held  that  a  complaint  might  be  good  which 
failed  to  allege  such  demand  on  the  officer  and  his  refusal  to 
comply.  Also,  that  such  demand  might  be  made  in  any  reason- 
able time  after  seizure,  and  need  not  be  at  the  time  of  the  levy.^ 
The  mere  fact  that  articles  which  are  specifically  exempt  are 
in  the  same  package  with  others  upon  which  the  attachment 
may  be  levied,  will  not  justify  the  officer  in  unnecessarily  re- 
moving or  disturbing  them  when  making  his  levy,  whether 
such  removal  amounts  to  a  seizure  or  not.^  In  New  Hamp- 
shire, the  sheriff  may  seize  and  hold  exempt  chattels  until  called 
for,  without  incurring  liability.^^ 

In  addition  to  the  exemptions  given  above,  it  is  held  in  Mas- 
sachusetts that  property  which  cannot  be  returned  in  the  same 
plight  or  condition  in  which  it  was  taken,  as  hides  in  process 
of  tanning,  and  the  like,  cannot  be  attached. ^^ 

§  139.  Rights  of  Oflcer  Acquired  by  Levy.— By^levy  of  either 
mesne  or  final  process  on  goods  of  defendant,  the  officer  ac- 
quires a  special  property  therein,  which  will  enable  him  to 
maintain  an  action  against  any  one  taking  the  property  from 
his  possession,  or  exercising  acts  of  ownership  over  it  adverse 
to  the  claim  of  the  officer.^  Under  the  Code,  this  would  be 
an  action  "  for  the  claim  and  delivery  of  personal  property," 
or  for  damages  for  the  wrongful  taking,  or  both  the  return 
of  the  property  and  damages  for  the  taking.  At  common  law 
it  has  been  held  that  the  officer  could  maintain  trover  in  a  case 
of  this  kind.^    It  is  also  held  that  he  may  maintain  an  action 

8  Lynd  v.  Picket,  7  Minn.  ISi. 

0  Feeler  v,  Stebbins,  26  Yt.  614. 
M  Towns  t;.  Pratt,  33  N.  H.  345. 

u  Bond  t;.  Ward,  7  Mass.  123;  5  Am.  Deo.  28. 

1  Foulks  v.  Pegg,  6  Nev.  136;  Kelly  v.  Lane,  28  How.  Pr.  128^ 
a  lathrop  V.  Blake,  23  N.  H.  46. 
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of  trespass  against  any  one  who  interferes  with  his  possession.^ 
As  between  officers  holding  separate  writs,  this  special  pro- 
prietory right  depends  entirely  upon  priority  in  making  the 
levy  (where  both  writs  are  equally  valid),  and  not  upon  any 
assumed  superiority  of  one  officer  over  the  other.  Of  course, 
when  the  first  levy  is  made  by  a  deputy  sheriff,  the  sheriff  may 
release  it,  as  the  levy  was  his  own  act,  and  answer  for  the  un- 
authorized act  to  the  plaintiff  in  the  first  writ,  as  in  any  case  of 
failure  of  duty.  But  where  the  first  levy  is  made  by  a  con- 
stable, the  special  property  is  in  him,  and  the  property  can  no 
more  be  taken  from  his  possession  by  the  sheriff  than  it  could 
be  taken  by  another  constable.^  And  in  order  that  the  officer 
may  repossess  himself,  or  contest  the  title  of  the  one  who  dis- 
turbs his  possession,  it  is  not  necessary  in  every  case  that  he 
should  have  had  manual  possession  of  the  property  attached, 
and  that  it  has  been  taken  out  of  his  hands.  It  is  sufficient 
that  he  has  made  a  valid  levy,  by  exercising  such  acts  of 
dominion  over  the  property  attached  as  its  nature  and  situa- 
tion would  admit  of,  or  in  such  manner  as  the  statute  pre- 
scribes, and  the  action  of  the  defendant  is  adverse  to  his  claim 
of  a  special  property  in  the  thing  attached.  But  where  a 
deputy  sheriff  attached  certain  bulky  articles  of  personal  prop- 
erty, by  leaving  a  copy  of  the  writ  in  the  office  of  the  town 
clerk,  it  was  held  that  he  could  not  maintain  an  action  of 
trover  against  an  officer  who  levied  a  second  writ  upon  the 
same  property,  without  handling  or  causing  to  be  moved  any 
of  the  articles.^ 

And  simply  giving  a  description  of  the  property  in  the  re- 
turn of  the  writ,  without  taking  it  into  his  possession  or  seeing 
it,  and  then  directing  a  party  to  whom  a  copy  of  the  levy  is 
given  to  take  charge  of  it,  does  not  give  the  custodian  such  a 
property  as  to  sustain  an  indictment  for  stealing  the  goods, 
against  the  party  taking  them.^ 

This  special  property  which  the  officer  has  in  property  levied 
on^  with  its  concomitant  right  of  possession,  only  applies  to 

*  Newton  v.  Adams,  4  Vt.  437. 

*  Foulks  V,  Pegg,  6  Nev.  136. 

*  Bolley  V.  Lennox  Iron  Works,  15  Gray,  513. 

0  Brooks  V.  State,  5  Baxter  607.    See  Po«f,  §  175| «(  Mg. 

L  Attach.— 18. 
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personal  property.  He  has  no  such  right  to  real  estate  levied 
on,  either  in  attachment  or  execution,  and  cannot  give  posses- 
Bion  to  the  purchaser  in  the  event  of  a  sale.^ 

§  140.  Form  of  Officer's  Return. — The  mere  arrangement  of 
words  by  which  the  officer  reports  his  action  on  the  writ  is  of 
no  importance,  provided  the  return  contains  sufficient  matter  to 
give  a  full  and  explicit  description  of  his  conduct  in  the  premi- 
ses. There  are  some  things  absolutely  essential  to  the  validity 
of  subsequent  proceedings,  which  must  not  only  have  been 
done,  but  the  facts  must  be  stated  in  the  return.  As  to  what 
is  essential,  and  what  essential  facts  may  be  presumed  from  the 
statement  of  other  facts,  there  is  no  general  rule  applicable 
alike  in  all  the  States.  The  authorities  hereinafter  cited  will  be 
found  to  present  the  flattest  contradictions,  owing,  in  some  de- 
gree, to  a  difEerence  in  the  statutes,  as  well  as  the  contrariety  of 
opinion  between  courts,  in  construing  statutes  substantially  sim- 
ilar. Perhaps  the  nearest  approach  to  a  general  rule  is  that 
which  requires  the  return  to  contain  a  statement  of  facts,  and 
not  mere  conclusions  of  law.  Thus,  it  was  held  that  a  return 
which  stated  that  the  writ  ^^  was  served  according  to  the  stat- 
utes in  such  case  made  and  provided,"  was  fatally  defective 
in  this  particular,  as  it  should  have  given  the  particulars  as 
to  the  manner  in  which  the  writ  was  served,  so  that  the 
court  might  determine  whether  it  was  served  in  a  legal  manner, 
or  not.^  So,  where  it  stated  that  the  officer  had  served  A  as 
garnishee,  this  was  held  insufficient,  as  being  a  mere  conclu- 
sion of  law,  and  not  a  statement  of  facts  from  which  the  conclu- 
sion could  be  drawn  by  the  court.^  So,  also,  a  return  that  the 
writ  was  served  "  according  to  law,"  was  condemned  by  the 
same  rule.®  A  return  that  the  writ  was  "  executed,"  was  also 
held  insufficient  for  the  reasons  above  given.^  But  the  decis- 
ions of  the  same  court  have  not  been  uniform  in  this  respect,  as 
it  appears  to  have  been  held  at  one  time,  that  where  the  return 
was  that  the  writ  was  '^  executed,"  it  would  be  presumed  to  have 

f  Oldham  v.  Bcrivner,  8  B.  Mon.  579. 

1  Eztille  V.  Simpson,  42  Miss.  616;  CriBman  v,  Swisher,  28  K.  J.  L.  149. 

*  Moore  v.  Goats,  43  Miss.  225. 

*  Page  V,  Generes,  6  Jj&.  An.  549 ;  Stockton  v.  Downey,  6  La.  An.  581. 
<  Bankinv.  Dulaney,  43  Miss.  197. 
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been  executed  according  to  law.'^  This  would  seem  to  leave 
the  sufficiency  of  the  return  to  be  established  on  the  trial ;  for 
where  it  is  taken  as  conclusive  between  the  parties,  in  the  ab- 
sence of  any  statute  exonerating  the  officer  from  stating  the 
facts,  it  would  be  carrying  presumption  too  far  in  aid  of  an 
officer's  return,  to  hold,  not  only  that  he  intended,  from  his  state- 
ment, to  say  that  he  had  performed  all  the  essential  acts,  but 
that  his  judgment  of  what  was  necessary  must  be  conclusively 
presumed  to  be  correct. 

When  the  writ  is  required  to  be  served  on  the  defendant, 
and  this  cannot  be  done,  the  officer's  return  should  show  this 
fact,  and  that  the  writ  was  left  at  the  defendant's  last  residence 
in  the  county,  or,  if  such  be  the  fact,  that  he  had  no  residence.^ 

The  facts  which  should  appear,  unless  presumed,  are  as  fol- 
lows :  (1)  Date  of  levy ;  (2)  that  the  levy  was  made  within 
the  district  o\«r  which  the  authority  of  the  officer  extends;  (3) 
a  description  and  value  of  the  property  levied  on ;  (4)  that  it 
was  levied  on  as  the  property  of  defendant ;  (5)  the  manner  of 
making  the  levy,  whether  by  taking  possession  or  otherwise; 
(6)  the  return  should  be  true  ;  (7)  should  show  by  whom  the 
levy  was  made ;  (8)  the  date  of  the  return.  When  the  statute, 
(as  it  does  in  some  instances)  prescribes  the  form  of  the  return, 
or  gives  the  substance  of  its  required  contents,  its  sufficiency 
may  be  determined  quite  easily.  But  when  it  contains  more 
than  is  required,  as  where  it  contains  in  addition  to  the  requis- 
ite facts  certain  conclusions  of  law,  it  will  not  for  that  reason 
be  held  insufficient.  Where  the  return  contains  statements  of 
fact,  or  conclusions  of  law,  that  are  not  in  compliance  with  the 
statute,  such  surplusage  may  be  stricken  out.^  It  is  held  in 
New  Jersey  that  a  return  that  the  writ  was  duly  levied,  ac- 
companied with  an  inventory  and  appraisement,  was  sufficient.^ 

A  formal  part  of  the  return  when  real  estate  is  attached, 
which  may  be  of  vital  importance,  is  the  date  thereof.  Thus, 
it  was  held  in  Maine,  that  the  officer's  return  on  the  writ  was 
the  legal  evidence  of  an  attachment;  and  where  it  was  dated  on 

s  Bedas  v.  W&£Ford,  4  Sm.  &  M.  (MissO  579. 

9  Adams  v.  Abram,  SS  Mich.  902. 

7  Guernsey  v.  Beeves,  68  Ga.  290. 

*  Boyd  V,  KiDg,  36  K.  J.  L.  131    See  Baldwin  o.  Conger,  9  Sou  &  M.  a& 
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the  writ  Oct*  6  '^  at  one  o'clock- p.  m.,  and  the  certified  copy  there- 
of returned  to  the  register  bore  date  Oct.  18,"  that  the  attach- 
ment created  no  lien.^ 

§  141.  Date  of  Levy, — ^The  reason  why  the  return  should 
show  the  date  of  the  levy  is,  that  it  may  appear  that  the  writ 
was  executed  subsequent  to  its  date ;  that  is,  that  the  seizure 
was  not  made  when  the  officer  lacked  the  authority  ;  and  also 
that  it  was  made  prior  to  the  return  day.  We  have  already 
seen  that  a  levy  cannot  be  lawfully  made,  in  anticipation  of 
the  issuing  of  the  writ  ;^  and  also  that  it  cannot  be  made  after 
the  return-day.^  And  as  the  official  return  is  the  best  and 
most  conclusive  evidence  of  these  important  facts,  it  should 
therein  appear  that  the  levy  occurred  during  the  life  of  the 
writ.  A  distinction  is  made,  however,  in  this  respect  in  favor 
of  ancillary  attachments ;  as  it  is  held  that  an  opission  of  the 
sheriff  to  make  his  return  until  after  judgment  in  a  case  of 
this  kind  will  not  affect  plaintiff's  lien,  he  not  consenting  to 
the  act  of  the  officer,  and,  when  made,  the  return  would  relate 
back  to  the  date  of  levy.^ 

When  the  return  shows  that  the  writ  was  levied  on  property 
in  the  hands  of  a  garnishee  on  two  different  days,  this  will  not 
invalidate  the  levy.*  But  where  the  officer's  return  showed 
that  the  levy  was  made  six  days  before  the  date  of  issuing 
the  attachment  writ,  the  levy  was  held  bad.^ 

§  142.  That  the  Levy  was  made  within  the  Officer^  Bail- 
wick. — ^In-  some  of  the  States,  it  will  be  found  that  the  rule  is 
very  strictly  adhered  to,  that  it  shall  appear  from  the  return 
that  the  goods  seized  or  property  otherwise  levied  on  is  within 
the  executive  officer's  proper  district.  When  the  levy  is  made 
upon  real  estate,  described  by  sections  or  subdivisions,  the  de- 

9  Bessey  v.  Yoee,  73  Me.  217. 

1  Supra,  $  128. 

« /Supra,  §  128. 

*  Beed  v,  Perkins,  U  Ala.  231. 

4  Anderson  v.  Graff,  41  Md.  601.  Itwas  also  decided  in  this  case,  that  where 
the  date  of  the  return  did  not  appear,  in  the  absence  of  proof  to  the  contrary, 
It  would  be  presumed  to  have  been  returned  before  Judgment  was  rendered 
in  the  case. 

<  Wilson  V.  Striker,  OS  6a.  575. 
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Bcrlption  will  also,  in  nearly  every  case,  embrace  the  name  of 
the  county  and  State.  But  where  it  is  upon  personalty,  the 
county  is  much  more  likely  to  be  omitted.  But  the  return 
may  be  sufficient  for  this  purpose,  though  the  fact  be  inform^ 
ally  stated.  Thus,  where  it  recited  the  attachment  of  certain 
property,  and  then  stated  that  the  same  was  all  he  could  find 
m  his  bailwick,  it  was  held  sufficient  to  show  that  the  writ  was 
executed  within  the  proper  county.'^ 

§  143.  Description  of  Property  Attached.— When  lands  and 
tenements  are  attached,  the  certainty  and  accuracy  of  the  des- 
cription is  more  important,  if  possible,  than  when  the  levy  is 
made  by  seizure  of  personal  property.  The  levy  on  real  estate 
depends  entirely  upon  the  sufficiency  of  the  description  to 
create  a  lien,  as  against  subsequent  bona  Jide  purchasers. 
The  return  should  contain  the  same  description  as  that  con- 
tained in  the  notice  of  levy  filed  for  record.  It  should  be  com- 
plete in  itself,  and  contain  such  a  description  of  the  property 
as  will  sufiice  to  establish  its  identity,  without  the  aid  of  pre- 
sumption or  parol  testimony.^  Where  the  property  seized  is 
personalty,  a  schedule  or  memorandum  should  he  annexed  to 
the  writ  containing  a  list  of  the  articles,  so  described  that  they 
may  be  identified  with  reasonable  certainty.^  This  schedule 
or  inventory  is  necessary,  whether  the  chattels  are  taken  into 
possession  by  the  officer  or  are  levied  on  by  garnishment  or 
otherwise.®  However,  the  schedule  is  unnecessary  where  the 
description  in  the  return  is  sufficient  to  serve  the  purpose  for 
which  the  schedule  is  required.^  Of  course,  it  will  be  impos- 
sible to  describe  chattels  with  the  absolute  certainty  of  identi- 
fication that  is  practicable  in  case  of  a  levy  upon  lands  and 
tenements.  If  the  latter  are  correctly  described,  there  cannot 
be  found  a  counterpart  of  the  thing  intended ;  while  the  most 
minute  description  of  chattels  might  apply  equally  well  to  a 
very  large  number  of  articles.    It  would  require  too  much 

1  Mamtne  v.  Murphy,  S  Ind.  27Z 

1  Meitley  v.  Zeigler,  23  Tex.  8S.    Bat  see  Stoddert  v,  McMahon,  S6  Tex.  267s 
Infra,  §  141;  Baxter  v.  Bice,  21  Pick.  197. 

3  Tculmin  v.  Leeesne,  2  Ala.  359;  Desha  o.  Baker,  8  Ark.  fi09« 
<  Desha  t;.  Baker,  3  Ark.  609. 

4  Peaice  v.  Baldridge,  7  Aik.  413^ 
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space  to  give  what  would  be  deemed  a  sufficient  description. 
It  would,  however,  be  insufficient  to  return  that  he  had  levied 
on  a  horse,  or  an  ox ;  but  where  the  subject  of  the  levy  was 
described  in  the  return  as  four  horses,  giving  their  colors  re- 
spectively, the  description  was  held  sufficient.^  It  was  also 
held  that  the  description  of  the  attached  property,  when  the 
articles  were  mentioned  as  five  cot/oSj  and  giving  the  premises 
on  which  they  were,  was  sufficient  as  against  a  subsequent 
attachment.^  But  it  is  doubtful  whether  such  a  return  would 
be  held  sufficient  in  all  cases,  whether  against  a  subsequent 
attachment,  or  a  subsequently  acquired  right  of  any  kind. 
The  character  of  the  thing  attached  must  determine  the  mi- 
nuteness of  the  description  that  will  be  necessary  for  its  iden- 
tification. If  it  is  a  common  article,  some  distinguishing 
marks  should  be  mentioned.  Its  situation  and  other  circum- 
stances might  also  serve  to  distinguish  it  from  similar  things, 
or  render  the  description  more  certain.  Where  the  attached 
property  is  taken  into  the  actual  custody  of  the  officer,  there 
would  not  be  the  same  necessity  for  describing  it  minutely  as 
where  it  is  left  in  the  possession  of  a  garnishee.  An  error  in 
the  description  of  an  article,  when  the  description  naturally 
results  from  its  use,  is  not  for  that  reason  bad.^  In  order  to 
vitiate  the  return,  the  description  should  be  such  as  would 
have  a  tendency  to  mislead,  or  leave  in  doubt  the  identity  of 
the  property  attached.  As  to  the  value  of  the  property, 
it  must  be  somewhat  speculative,  and  open  to  question  in  an 
action  for  excessive  levy.  But  in  the  absence  of  other  evi- 
dence, that  stated  in  the  return  will  be  taken  as  the  true  value.^ 
When,  however,  no  value  is  fixed  in  the  return,  it  will  be  pre- 
sumed that  the  property  levied  on  is  equal  to  the  amount  for 
which  the  attacliment  is  made,  as  expressed  in  the  writ.^ 

§  144.    Return  should  show  that  Defendant's  Property  Is 

levied  on« — ^The  description  of  the  property  may  doubtless  be 
aided  to  some  extent  by  the  return  showing  it  to  be  the  prop- 

<  Fleming  v,  Bnrge,  6  Ala.  373. 
«  Brooks  V.  Fair,  51  Yt.  396. 

7  Brigga  v.  Mason,  31  Vt.  433. 

8  French  v.  Stanley,  CI  Me.  612. 
f  ChUds  v.  Ham,  23  Me.  74. 
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erty  of  defendant.  The  ownership  of  chattels  would  "be  some 
assistance  in  identif  jring  them.  But  the  importance  of  its  ap- 
pearing by  the  return  that  the  property  was  attached  as  that 
of  the  defendant,  when  considered  as  an  essential  feature  of 
the  return,  is  a  matter  upon  which  the  authorities  seem  most 
inharmonious.  It  is  held  in  some  of  the  decided  cases  that 
this  fact  should  appear.^  In  the  case  of  Tiffany  v.  Glover,^ 
for  the  reason  that  attachment  is  an  extraordinary  statutory 
proceeding  in  derogation  of  the  common  law,  and  summary  in 
its  character,  the  district  court  is  considered  quo  ad  hoc  a  court 
of  limited  or  statutory  jurisdiction.  All  presumptions  in  favor 
of  its  jurisdiction  as  a  court  of  general  jurisdiction  cease  to 
apply.  It  is  also  held  that  the  officer's  return  is  the  founda- 
tion of  the  court's  jurisdiction  in  all  subsequent  proceedings 
against  the  property  attached,  and  must  in  express  words  re- 
turn it  as  the  property  of  defendant ;  or  a  judgment  for  plain- 
tifE  rendered  in  pursuance  of  such  return  would  be  utterly 
void,  and  might  be  attacked  collaterally.  l!his  case  represents 
the  extreme  view  as  to  the  strictness  to  be  observed  in  making 
the  return.  On  the  other  hand,  it  is  held  that  where  the  re- 
turn of  a  constable  shows  that  by  virtue  of  the  writ  of  attach- 
ment against  defendant  (naming  him)  he  has  attached  certain 
goods,  it  will  be  presumed  that  he  levied  on  them  as  the  prop- 
erty of  defendant.^  So,  where  the  sheriff's  return  was  that  he 
had  levied  upon  certain  lands  in  the  possession  of  a  third  per- 
son, it  was  held  that  it  would  be  intended,  to  sustain  the  at- 
tachment, that  the  lands  were  the  property  of  defendant,  and 
levied  on  as.  such.^  80  in  Mississippi,  a  return  was  held  in 
substantial  compliance  with  the  statute  of  that  State,  which  re- 
cited that  the  levy  was  made  on  land,  without  showing  that  it 
was  the  property  of  defendant,  and  in  the  absence  of  such 
showing  it  would  be  presumed  to  have  been  so  levied  on.^ 

1  Repine  v,  McFhexBon,  2  Kan.  340;  Magon  v.  Armstrong,  3  Mon.  293;  Tifiiany 
v.Glover,  3  G.  Greene,  337;  Anderson  v.Scott,  2Mo.  15;  Clay  t7.NeUson,  6  Bandlf. 
(Va.)696. 

3  3  G.  Greene,  387. 

s  Johnson  t;.  Moss*  20  Wend.  145. 

4  Lncas  v.  Goodwin.  6  Ala.  831;  Thornton  v.  Winter,  9  Ala.  613. 

s  Sanders  0.  Columbns  Life  Ins.  Co.,  43  Miss^  583;  Bickerstaff  v,  Patterson, 
8  Port.  245. 
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§  145.  Presumptions  in  Ancillary  and  Original  Attach- 
ments.— But  a  distinction  is  made  between  attachments  which 
are  original,  and  auxiliary  attachments,  or  those  in  aid  of  a  suit 
already  begun.  Thus,  in  Texas,  it  is  held  that  an  officer's  re- 
turn may  be  sustained  by  presumption,  when  the  attachment  is 
auxiliary  and  not  original.  In  the  latter,  the  jurisdiction  of 
the  court  depending  upon  the  validity  of  the  execution  of  the 
writ,  such  presumptions  are  not  admissible  in  favor  of  the  levy 
or  return.^  Other  requisites  are  less  strictly  insisted  on  in 
case  of  ancillary  attachment,  than  where  it  is  the  original  pro* 
cess  by  which  the  action  is  begun.^ 

A  return  that  the  writ  was  served  at  twelve  o'clock  of  a  cer^ 
tain  day,  was  presumed  ta  be  prior  to  a  general  return  of  ser- 
vice on  the  same  day.^ 

§  146.    Manner  of  making  Levy  described  in  the  Retnm. — 

Whatever  be  the  manner  of  service  or  levy,  the  return  should 
show  what  was  done — not  by  legal  intendment,  but  as  a  mat- 
ter of  fact.  If  he  take  possession  of  the  goods,  he  should 
so  state.  If  he  summon  a  garnishee,  his  return  should 
show  the  manner  in  which  this  was  done.^  Though  it 
is  held  that  it  need  not  appear  by  the  return  that  the 
service  on  the  garnishee  was  in  writing,  as  that  is  the 
only  legal  manner  in  which  it  could  be  made,^  It  is 
held  essential  to  an  officer's  return  of  an  extent  on  land, 
that  it  should  show  that  defendant  was  notified  to  choose 
one  of  the  appraisers;  and  where  this  did  not  appear,  an 
amendment  supplying  the  same  was  held  not  to  relate  back, 
but  would  only  take  effect  from  the  time  when  the  amendment 
was  made.^  What  has  already  been  said  of  returns  which 
were  held  defective  for  failure  to  give  facU^  as  contradistin- 
guished from  conclusions  oflatOy^  is  particalarly  applicable  to 

1  Stoddard  v.  MoMahon,  35  Tex.  267.  The  ease  of  Menley  v.  Zeigler  (23  Tex. 
88),  80  far  as  it  ignores  this  distinction,  is  oyemiled.~j9ujpra,  §  143L 

a  Beed  v.  Perkins,  U  Ala.  231;  Supra,  §  141. 
s  Fairfield  v.  Paine,  23  Me.  498;  41  Am.  Dec.  357. 

^  Ezelle  V,  Simpson,  42  Miss.  675;  Moore  v.  Ck>ats,  43  Miss.  225;  Page  v, 
Generes,  6  La.  An.  549;  Stockton  o.  Downey,  6  La.  An.  58.1. 

2  Burt  v.  Parish,  9  Ala.  211. 

<  Means  v.  Osgood,  7  Greenl.  (Me.)  146^ 
*  Supra,  §  140. 
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that  pdrt  of  the  return  which  describes  the  manner  of  the  o£S- 
cer*8  proceeding  under  the  writ.  The  levy  may,  or  may  not, 
have  been  made  according  to  law,  and  that  is  the  question  of 
primary  importance  to  the  court  before  it  proceeds  to  judg- 
ment in  the  case.  If  the  return  states  that  the  writ  was  levied 
on  a  certain  date,  by  taking  possession  of  certain  articles  of 
personal  property  which  belonged  to  defendant,  etc.,  giving  a 
description  of  the  property  so  taken,  and  that  this  was  done  in 
a  certain  county,  etc.,  the  court  may  be  enabled  to  determine 
whether  the  property  of  defendant  was  so  legally  levied  on, 
taking  the  return  as  conclusive  of  the  facts  stated.  But  if  the 
return  amounts  only  to  an  expression  of  the  officer's  opinion 
that  he  has  levied  the  writ  in  a  proper  and  legal  manner,  the 
court  will  be  unable  to  determine  from  this  whether  the  prop- 
erty will  be  subject  to  any  judgment  rendered  in  tlie  case  or 
not.  The  court  cannot  be  expected  to  accept  not  only  the 
statement  of  its  executive  officer  as  to  the  facts,  but  his  opinion 
upon  questions  of  law,  as  conclusive.  The  importance  of  a 
clear  and  definite  description  of  the  conduct  of  the  officer  in 
executing  the  writ  depends  upon  whether  anjrthing  is  claimed 
under  it.  It  is  not  essential  to  the  jurisdiction  of  the  court  to 
proceed  to  judgment,  that  the  return  should  show  that  cer- 
tain articles  of  property  were  seized,  which  were  immediately 
released.^  But  where  the  return  undertakes  to  show  that  a 
levy  has  been  made,  it  should  show  that  everything  required 
to  constitute  a  legal  levy  has  been  done.^ 

§  147.  Return  must  be  True. — The  importance  of  a  truthful 
statement  of  the  facts  in  the  return  is  self-evident,  in  whatever 
connection  it  may  be  questioned.  Especially  is  this  the  case, 
where  it  concerns  the  officer's  liability,  when  the  amount  or 
quantity  levied  on  is  claimed  to  be  excessive,  or  where  the  offi- 
cer IB  called  to  account  for  failing  to  produce  the  articles  speci- 
fied in  his  return.  Where  the  return  was  that  one  hundred 
and  Beventy-five  yards  of  broadcloth,  the  property  of  defend- 
ant, had  been  attached,  it  was  held  in  an  action  against  him 
for  failure  to  produce  the  quantity  stated,  that  he  could  not 

^  French  o.  Stanley,  21  Me.  512. 
0  Crlzer  v,  Gorrini  41  Miss.  063. 
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show  in  defense  that,  as  a  matter  of  fact,  he  had  only  seized 
thirty  yards.^  However,  where  the  return  fixed  a  value  upon 
the  attached  property,  and  it  appeared  that  such  value  was 
estimated  at  the  time  of  levy  according  to  some  standard  which 
was  reasonable  in  view  of  all  the  circumstances,  the  officer 
could  not  be  held  aa  for  a  false  return,  because  the  attached 
property  failed  to  bring  the  sum  stated  as  his  estimate  of  its 
value,  nor  even  where  it  might  be  estimated  by  experts  as  of 
less  value  than  that  stated.  When  the  officer  is  called  upon 
to  levy,  he  is  usually  required  to  act  with  a  degree  of  prompt- 
ness that  is  manifestly  inconsistent  with  a  nice  and  accurate 
estimate  of  value  of  property,  of  which  he  may  have  only  the 
most  general  and  indefinite  knowledge.^  It  is  different  where 
the  question  is  one  of  measurement,  enumeration,  or  descrip- 
tion by  external  marks.  So,  where  an  appraisal  is  made  under 
the  law,  and  is  returned  according  to  the  appraised  value,  this 
is  all  that  can  be  demanded  of  the  officer,  howsoever  inaccurate 
the  appraisement  may  prove  to  be,  as  compared  to  the  aum 
realized  on  final  process. 

§  148.    Return  should  be  made  by  tlie  Officer  who  made  the 

Levy. — The  last  in  order,  but  not  the  least  important  fact  that 
should  appear  in  the  return  is,  that  it  was  made  by  the  proper 
officer.  Obviously,  this  should  be  by  the  officer  who  is  authorized 
to  make  the  levy — ^the  one  to  whom  the  writ  is  directed.*  It  is 
almost  needless  to  say  that  when  it  is  made  by  a  deputy,  the  re- 
turn should  be  in  the  name  of  his  chief,  as  he  only  acts  by  virtue 
of  delegated  authority.  The  authorship  of  the  return  is  suffi- 
ciently indicated  by  the  signature  thereto,  and  if  this  shows 
that  it  was  made  by  some  one  other  than  the  officer  who  levied 
the  writ,  it  can  amount  to  nothing.  When  nothing  further 
appears  than  that  the  writ  is  returned  by  a  particular  officer, 
as  the  sheriff  of  a  county  named,  it  will  be  presumed  that  he 
is  the  one  who  executed  the  writ.  And  if  he  be  not  the  sheriff 
of  the  county,  possessing  authority  to  make  the  levy  upon  the 
identical  property,  whatever  be  the  reason  of  such  waut  of  au- 

^  Haynefl  v.  Small,  22  Me.  14. 

<  Pierce  v,  Strickla&d,  2  Story,  29& 

1  Supra,  §  121 
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authority,  the  return  will  be  void,  and  can  confer  no  jurisdiction 
to  proceed  further.^ 

So,  in  Arkansas,  it  has  been  held  that  where  the  return  is 
made  by  an  unauthorized  person,  such  return  is  void,  and  the 
defendant  need  not  appear.^ 

The  return  by  the  oflScer  that  the  property  has  been  attached, 
is  conclusive  of  that  fact  upon  the  defendant  and  those  claim- 
ing under  him  by  subsequent  purchase.^ 

But  where  the  possession  of  attachable  property  is  obtained 
by  force,  fraud  or  violence^  the  return  of  the  officer  is  not  con« 
elusive.^ 

§  149.    Insufficient  Returns  do  not  always  Vitiate  the  Levy. 

— ^But  giving  the  strictest  construction  to  the  return  as  an  ele- 
ment of  jurisdiction,  it  does  not  in  every  case,  whether  truth- 
ful or  otherwise,  when  disclosing  prior  defective  proceedings, 
vitiate  that  which  has  been  regularly  performed.  Thus,  the 
return  not  only  shows  the  manner  in  which  the  writ  was  exe- 
cuted on  the  property,  but  may  embrace  a  recital  of  the  manner 
in  which  it  was  served  on  the  defendant.  Where  the  statutory 
method  of  service  has  been  departed  from,  and  this  appears  by 
the  return,  the  power  of  the  court  to  hear  and  determine  is,  at 
least  for  the  time,  suspended,  and  it  may  be,  permanently  ar- 
rested. Without  service  of  some  kind,  judgment  cannot  be 
rendered.^  But  in  a  case  where  the  return  recited  that  a  copy 
was  left  at  the  last  and  usual  abode  of  the  defendant,  and  for 
this  reason  such  service  was  held  defective,  it  was,  neverthe- 
less, decided  that  the  levy  might  be  good.^  Of  course,  it  could 
not  be  held  good  for  an  indefinite  time,  unless  proper  steps 
were  taken  to  enforce  the  lien  thereby  secured. 

Nor  is  a  return  which  fails  to  give  a  true  account  of  the 
transactions  of  the  officer  in  executing  the  writ,  in  every  in- 
stance held  so  defective  that  it  may  not,  on  proper  application, 
be  rectified  by  the  officer  who  made  it. 

3  Olney  v.  Shepherd.  8  Blackf.  146. 
<  Hughes  V.  Martin,  1  Ark.  386. 

4  Morse  v.  Smith,  47  N.  H.  474;  Wilder  v,  Holden,  24  Fick.^. 

*  Pomroy  v.  Parmlee,  9  la.  140;  Timmona  v.  Garrison,  4  Humph.  148;  Suproj, 
§130. 

^  Morris  v.  Trustees,  15  111.  266. 

*  Newton  v,  Adams,  4  Yt  437. 
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§  160.    Amendments  to  the  Return — ^How  made. — ^This  is 

done  by  amending  the  return  to  make  it  conform  to  the  facts. 
As  to  the  right  of  the  officer,  while  the  writ  is  still  in  his  own 
hands,  to  correct  any  errors  in  his  return,  there  cannot  be  any 
doubt.  His  return  is  UQt  complete  until  it  is  returned.  A 
return  of  an  execution  may  be  amended  by  the  officer,  without 
leave  of  court  before  the  same  is  filed  with  the  clerk ;  for  until 
then  it  does  not  become  a  matter  of  record.^  And  there  is  no 
reason  why  the  same  principle  should  not  apply  to  the  return 
of  a  writ  of  attachment.  It  is  only  when  it  is  sought  to 
amend  the  written  report  of  the  officer's  acts  done  in  levying 
the  writ,  after  the  same  has  been  returned  into  court,  that  any 
controversy  arises,  and  then  it  is  mainly  as  to  when  the  amend- 
ment may  be  made,  and  the  effect  of  such  amendment  upon  the 
rights  of  others.  There  seems  to  be  a  distinction  between 
amendments  of  returns  on  execution,  and  amendments  of  pro- 
cess prior  to  judgment,  as  to  when  they  may  be  made.  The 
former  may  in  general  be  made  after  the  expiration  of  the 
term  at  which  the  judgment  was  rendered,  while  in  some 
States  it  is  held  otherwise  as  to  the  latter.^ 

There  is  one  rule  in  regard  to  amendments  of  tetums,  which 
is  quite  general,  if  not  universal.  That  is,  that  it  cannot  be 
made  by  the  officer,  as  of  course,  at  any  time  before  or  after 
the  expiration  of  the  time  at  which  the  writ  is  made  returnable, 
and  after  the  written  return  is  filed.  Amendments  can  only 
be  made  on  application  to  the  court,  and  leave  granted.  An 
application  of  this  sort  is  addressed  to  the  sound  discretion  of 
the  court,  except  where  it  is  made  too  late.^  But  while  the 
court  will,  upon  application,  allow  such  amendments,  it  will 
not  compel  them  to  be  made.^ 

§  151.    When  the  Retnm  may  be  Amended. — ^The  authorities 

upon  the  question  of  the  time  within  which  amendments  of  the 
return  may  be  made,  and  how  the  right  to  amend  may  be  af- 

1  Welsh  V,  Joy,  13  Piok.  477;  Courtney  v.  Can,  6  la.  238. 

s  Flanteis'  Bank  v.  Walker,  3  Sm.  &  M.  409. 

8  MUler  V.  Shackelford,  4  Dana  (Ky.)  264;  Planters'  Bank  v.  Walker,  3  Sm. 
&  M.  409;  Hill  v.  Cunningham,  25  Tex.  26;  Myers  v.  Prosaer,  40  Mich.  644; 
Thatcher  v.  Miller,  13  Mass.  270;  Baxter  v.  Bice,  21  Pick.  197. 

4  Maris  v.  Schermerhom,  8  Whart  (Pa.)  13. 
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fected  bjr  intenrening  circumstancee,  are  too  conflicting  to  be 
reconciled.  The  same  principles  apply  to  the  amendment  of  a 
sheriff's  return  on  a  writ  of  attachment,  that  would  govern  in 
any  other  case  of  a  return  on  mesne  process.  Not  so,  how- 
ever, when  the  return  is  on  final  process*  There  may  be  a 
doubt  as  to  whether  the  former  can  be  amended  after  judg- 
ment, and  particularly  after  the  lapse  of  years.  As  to  the  lat- 
ter, it  can  only  be  made  after  judgment,  and  its  defects  cannot 
affect  the  validity  of  the  judgment  upon  which  it  is  based. 
There  seems  no  good  reason  why  an^ndment  of  the  return  on 
process  of  attachment  should  not  be  allowed  within  a  reasonable 
time  after  judgment,  when  the  rights  of  third  parties  have  not  in- 
tervened. Nor  is  it  very  clear  on  principle,  why  the  mere  fact 
that  the  officer  who  made  the  levy,  and  is  necessarily  the  only 
one-capable  of  amending  the  return,  has  since  gone  out  of  office, 
should  not  be  allowed  to  amend  so  as  to  make  the  return  cor- 
respond with  the  facts.  There  may  be  many  facts  and  circum- 
stances connected  with  the  levy  and  the  original  return,  which 
would  modify  any  hastily  formulated  rule.  Rules  upon  this, 
as  well  as  upon  most  of  the  different  branches  of  the  law  of 
attachment,  are  so  variable,  according  to  circumstances,  that  it 
seems  impossible  to  settle  any  question  upon  fixed  principles. 
The  limitation  as  to  the  time  within  which  the  return  should 
be  amended,  if  at  all,  is  in  some  cases  measured  by  the  dura- 
tion of  the  term  at  which  the  return  was  made ;  in  others,  by 
the  term  of  office  of  the  sheriff  who  made  the  return;  and  in 
still  others  by  the  probabilities  of  his  recollecting  the  circum- 
stances, considered  in  connection  with  the  lapse  of  time  and  the 
means  at  his  command  for  perpetuating  his  knowledge  of  them. 
It  has  been  held  that  the  return  could  not  be  amended  after  the 
lapse  of  the  term  at  which  judgment  was  rendered ;  ^  but  by  the 
same  court,  that  it  was  error  to  permit  such  an  amendment  after 
the  return  term,  toUhotit  notice  ;^  and  on  a  capias  ad  respondent 
dum^  that  the  return  could  not  be  amended  after  judgment.^  In 
Michigan,  it  has  been  held  that  the  return  cannot  be  amended 
in  a  matter  of  jurisdiction,  without  notice,  after  a  discontinu- 

< Dorsey  v.  Pierce,  5  How.  (Miss.)  173 
0  Williams  v.  Appelt,  1 8m.  &  M.  659. 
7  Hughes  0.  Lapice,  3  Sm.  &  M.  451. 
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ance.^  So  it  it  has  been  held  that  the  amendment  could  not 
be  made  after  the  term  of  the  oflScer  had  expired.®  On  the 
other  hand,  the  decisions  are  quite  numerous,  that  the  return 
may  be  amended  after  judgment,^^  or  at  a  term  subsequent  to 
the  return  term,^^  and  after  the  term  of  office  of  the  returning 
officer  had  expired.'^  It  is  also  held  that  the  return  might  be 
amended  after  demurrer,  which,  one  would  suppose,  had  hardlj 
evejr  been  questioned.'^  A  return  on  an  extent  on  land  has 
been  amended  by  leave  of  court  after  twenty  years,  where  the 
rights  of  third  persons  were  unaffected.'*  And  so,  after  the 
lapse  of  six  years,  the  officer  assuming  all  responsibility  for 
the  want  of  accuracy  in  his  recollection  or  data  by  which  he 
proposed  to  make  the  amendment.^^  And  a  sheriff  was  per- 
mitted to  amend  his  return  on  a  summons,  after  judgment  and 
the  suing  out  of  a  writ  of  error  to  reverse  the  judgment.^^ 
The  foregoing  are  but  examples  of  the  exercise  of  the  discre- 
tion with  which  trial  courts  seem  to  be  clothed  in  respect  to 
the  matter  of  amendments  of  process. 

§  152.    Conditions  upon  wMch  Amendments  may  be  made. — 

But  this  discretion  cannot  be  regarded  as  absolute,  except  in 
the  matter  of  refusing  leave,  after  the  lapse  of  the  term  of 
court,  the  expiration  of  the  officer's  term,  or  after  judgment, 
or  when  a  considerable  number  of  years  have  elapsed  since  the 
original  return  was  made.  In  cases  of  this  kind,  there  should 
be  some  data  within  reach  of  the  officer  by  which  his  recollec- 
tion may  be  aided,  especially  if  it  is  after  the  lapse  of  several 
years.^    There  should  be  some  memorandum  or  minute  of  the 

8  Haynes  v.  Knowlen,  96  Miolu  407. 

«  Cole  V.  Dagger,  41  Miss.  557. 

'^^  Johnson  v.  Day,  17  Pick.  106;  Mason  v.  Anderson,  8  Mon.  293;  Palmer  o. 
Thayer,  28  Ck)nn.  237.    See  also,  Thatcher  v.  Miller,  11  Mass.  413;  13  Mass.  270. 

u  Planters'  Bank  v.  Walker,  3  8m.  &  M.  409;  Mason  v.  Anderson,  3  Mon. 
293;  Palmer  v.  Thayer,  28  Conn.  237;  Malone  v,  Samuel,  3  A.  K.  Marsh.  350;  13 
Am.  Dec.  172. 

^3  Lea  v.  Maxwell,  1  Head,  366;  Welsh  v,  Joy,  13  Pick.  477;  Morris  v.  Trus- 
tees, 15  HI.  266;  Palmer  v,  Thayer,  28  Conn.  237;  Adams  v.  Bobinson,  1  Pick. 
461. 

u  Moreland  v,  Buffin,  Miner  (Ala.)  18. 

14  Oilman  v.  Stetson,  16  Me.  124. 

u  Thatcher  v.  Miller,  11  Mass.  413;  13  Mass.  270^ 

"  Irvine  v.  Scobee,  6  Litt.  (Ky.)  70. 

1  Fairfield  v.  Paine,  23  Me.  498;  41  Am.  Dec.  807*. 
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transaction,  made  at  the  time  of  the  levj,  to  enable  the  officer 
to  determine  what  corrections  can  be  made.^  But  where  the 
writ  was  dated  November,  1838,  and  it  appeared  by  the  re- 
turn that  it  was  served  in  November,  1834,  and  after  the  ex- 
ecution sale  and  deed  to  plaintiff,  and  the  deed  was  recorded, 
it  appearing  bj  the  record  that  judgment  was  rendered  in 
June,  1834,  the  error  in  the  date  of  the  return  was  so  clearly 
manifest  on  the  face,  that  the  officer  was  allowed  to  amend  it 
in  accordance  with  the  facts.  ^  The  rule  under  which  amend- 
ments are  allowed,  when  it  depends  upon  the  mere  lapse  of  time 
or  the  expiration  of  the  term  of  office,  is  arbitrary.  But  when 
the  test  of  the  right  to  amend  is  the  ability  of  the  officer  to 
show  that  the  amended  return  is  more  consistent  with  truth 
than  in  its  original  form,  the  mere  lapse  of  time,  or  of  terms  of 
court,  is  of  no  significance,  except  as  they  raise  doubts  upon 
the  main  question.  It  can  hardly  be  supposed,  where  the 
officer  relies  on  his  memory  to  supply  what  is  amiss,  that  he 
would  be  as  well  able  after  a  number  of  years  to  correct  his 
return  as  though  the  time  had  been  short,  or  he  had  preserved 
some  written  memorial  of  the  transaction^, 

§  153.    What  Errors  may  be  Corrected  by  Amendment  after 

Betnm. — ^When  the  error  or  omission  is  a  mere  formal  matter, 
there  should  be  less  difficulty  in  determining  upon  the  right  to 
amend,  whatever  time  may  have  elapsed  after  the  original 
return  was  made.  And  even  after  the  term  of  the  sheriff  had  ex- 
pired, and  the  rights  of  other  attaching  creditors  had  intervened, 
the  officer  was  permitted  to  amend  his  return,  where  the  error 
was  nothing  more  than  the  omission  of  his  signature,  even 
where  the  amended  return  gave  the  original  creditor  a  prefer- 
ence over  those  who  had  subsequently  attached.^  An  amend- 
ment may,  for  reasons  already  stated,  be  permitted,  by  allow- 
ing the  officer  to  correct  an  error  in  his  estimate  of  the  value 
of  the  property  attached.^  But  where  the  return  is  of  a  levy 
on  real  property,  the  officer  cannot,  under  the  guise  of  amend- 

«  Hovey  v.  Wait,  17  Pick.  196. 
•  Johnson  v.  Day,  17  Pick.  106. 

1  Lea  V.  Maxwell*  1  Head,  365;  Dewar  v.  Spence,  2  Wheat.  211;  Child  9.  Bar- 
rows, 9  Met.  (Mass.)  413. 
3  Suprci,  §  143;  Pierce  v.  Strickland,  2  Story,  292. 
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ing  hi&  return,  change  tbe  levy  from  one  piece  of  land  to 
another,  and  give  it  effect  from  the  date  of  the~original  levy. 
This  would  be  the  result,  if  he  were  permitted  to  substitute  in 
his  return  a  different  tract  of  ground  from  that  levied  on.^ 
But  in  Maine  it  has  been  held,  that  the  return  may  be-amended 
to>  aa-«xtent,  provided  no-rights  have  intervened.^ 

§  154.  Effect  of  Amendments. — The  effect  of  an  amendment 
is,  unless  restricted  in  some  manner,  to  cure  the  error  against 
which  the  amendment  is  made,  and  render  the  return  good  ab 
initio.  It  may  not  operate  to  the  full  extent  of  this  rule  in  all 
cases ;  but,  if  not,  it  will  be  for  the  reason  that  there  are  other 
facts  by  which  its  operation  is  circumscribed.  As  a  general 
rule,  when  the  return  is  amended  by  leave  of  court,  it  is  intend- 
ed, with  the  original,  to  make  a  good  return  and  service.^ 
When  the  amendment  is  allowed,  it  has  reference  to  the  time 
of  the  original  return.^  Even  where  it  is  necessary,  in  an  ac- 
tion against  the  officer  for  failure  to  produce  the  property  lev- 
ied on,  for  him  in  his  defense  to  disprove  the  accuracy  of  his 
return,  it  is  competent  for  him  to  do  so  in  some  cases.  As 
where  the  property  is  returned  at  a  certain  value  which  is  over- 
estimated, he  may  amend  by  returning  it  as  of  less  value.^ 
As  a  general  rule,  the  officer  will  not  be  permitted  to  amend 
his  return,  so  as  to  render  it  competent  evidence  in  his  own  be- 
half, in  an  action  against  him  for  breach  of  duty,  in  connection 
with  the  attachment.^  And  in  no  case  can  he  be  forced  to 
amend  it,  in  order  to  render  it  competent  against  him,  nor  for 
any  other  purpose.^  While  a  suit  is  pending  against  the  offi- 
cer for  failure  to  levy,  he  will  not  be  allowed  to  so  amend  his 
return  as  to  show  that,  at  the  time  he  held  the  writ,  the  prop- 
erty was  subject  to  prior  attachments.^ 

It  has  already  been  stated,  that  a  return  may  be  amended 
after  it  has  been  filed,  as  to  matter  of  form,  even  where  the 

«  Steinmitz  o.  Nixon,  3  Yeates  (Pa.)  285;  Wmiams  v,  Braokett,  6  Mass.  240« 
4  Eveleth  v.  Little,  16  Me.  374. 
1  Layman  v.  Beam,  6  Whart.  181. 

3  Smith  V,  Leavitts,  10  Ala.  92. 

*  Pierce  v,  Strickland,  2  Story,  292. 

4  Paul  V.  Slason,  22  V t.  231 ;  M  Am.  Dec.  75. 

*  Maris  v.  Schermerhom,  8  Whart.  Id. 
«  Wilkle  V,  HaU,  15  Conn.  32. 
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effect  is  to  give  the  plaintiff  a  preference  over  eubeequent  at- 
taching creditors  J 

§  155.    Intervening  Bights  not  Lost  by  AmeBdment — ^But 

this  doctrine  is  hardlj  consistent  with  all  our  preconceived  no- 
tions of  a  fair  administration  of  justice.  Elsewhere  it  is  held,  and 
it  seems  very  properly,  that  where  the  error  corrected  is  noth- 
ing more  than  a  slip  of  the  pen,  its  subsequent  amendment  can- 
not affect  the  rights  of  subsequent  attaching  creditors.  ^  Rights 
acquired  by  purchase  or  other  means  prior  to  the  amendment, 
cannot  be  affected  thereby.^  And  I  see  no  reason  to  qualify 
this  statement  otherwise  than  with  the  proviso  that  such  ac- 
quisition of  title  is  without  notice  of  the  prior  attachment.^ 
And  upon  general  principles,  it  is  difficult  to  see  how,  if  the 
return  is  a  matter  necessary  to  support  the  jurisdiction  of 
the  court  for  further  proceedings  under  the  statute,  there 
should  be  any  room  for  this  proviso.  A  purely  statutory  pro- 
ceeding of  this  kind  should  be  made  to  stand  on  its  own 
merits,  as  in  strict  compliance  with  the  statute.  The  authori- 
ties generally,  in  passing  upon  the  efiect  of  amendment,  after 
the  filing  of  the  return,  as  against  third  persons,  confine  the 
operation  of  the  amended  return  to  the  time  following  the  date 
of  amendment.^  An  illegal  levy  cannot  be  supported  as  against 
a  subsequent  purchaser,  by  the  mere  fact  that  such  purchaser 
had  actual  notice  of  the  pretended  levy.  As  where  the  prop- 
erty was  not  taken  into  possession,  but  a  notice  of  levy  was 
posted  on  the  building  and  filed  with  the  town  clerk,  which 
was  known  to  the  purchaser  prior  to  the  transfer,  the  levy  was 
held  invalid  against  him.^ 

§  156.    Return  as  Evidence  of  Facts  therein  Reoited. — A 
written  return  of  the  officer's  proceedings,  endorsed  on  the  writ, 

7  Sriprci,  §  153;  Lea  v,  HaxweU,  1  Head.  865;  Bancroft  v,  Sinclair,  12  Biclb 
(Law)  617. 

1  Fatnam  v.  Hall,  8  Pick.  445;  Brainard  v-  Barton,  5  Vt.  9T. 

a  Emerson  v.  Upton,  9  Pick.  167;  Bowman  v.  Stark,  6  N.  H.  i^; .Berry  v. 
Spear,  13  Me.  187. 

<  Drake  on  Att.,  §  220;  Haven  o.  Snow,  14  Pick.  28. 

^Eveleth  v.  Little.  16  Me.  374;  Means  v.  Osgood,  7  Oreenleaf,  146;  Banister 
o.  Higginson,  15  Maine,  73;  32  Am.  Dec.  134. 

*  Bryant  o.  Osgood,  63  N.  H.  182;  eontrat  Howard  o.  Cooper,  45  N.H.  888. 

I.  Attach.— 19* 
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has  been  held  competent  evidence  of  the  attachment,  even 
though  the  writ  itself  has  not  been  returned  to  the  court  from 
which  it  issued.^  It  is  stated  broadly  by  some  of  the  authori- 
ties that  the  officer's  return  is  conclusive  upon  the  parties  as  to 
all  the  matters  relating  to  the  service  of  the  writ  and  the  seiz- 
ure of  the  property,  which  it  is  proper  to  embrace  in  the  re- 
turn, and  is  equally  conclusive  upon  all  those  claiming  under 
the  defendant,  by  purchase  or  otherwise.^  But  this  statement 
of  the  law  is  subject  to  so  many  qualifications  that  it  can 
hardly  be  called  a  rule.  True,  it  is  generally  conclusive  upon 
matters  properly  set  forth,  in  the  absence  of  fraud.^  But  this 
is  only  generally  true,  because  the  instances  where  the  return 
is  not  conclusive  are  less  common  than  those  in  which  it  is  so 
held.  It  is  not  always  conclusive,  even  when  it  is  not  attacked 
for  f raud.*^  It  is  prima  facie  evidence,  in  all  cases  and  under 
all  circumstances  where  its  truth  may  be  called  in  question.' 
And  in  New  Hampshire  it  has  been  held  that  the  return  of  the 
sheriff  of  matters  and  things  proper  to  be  in  a  return,  and 
stating  what  the  officer  had  done  ofiScially,  is  prima facicB  evi- 
dence of  those  acts,  but  not  as  to  other  matters  that  may  be 
put  in  the  return.^  The  conclusiveness  of  the  return  as  evi- 
dence could  be  most  confidently  asserted  where  it  is  invoked 
as  evidence  against  the  officer  himself.^  But  while  this  is  gen- 
erally true,  it  must  be  taken  subject  to  exceptions.  Thus,  we 
have  seen  elsewhere,  that  the  ofiicer  is  not  so  concluded  by  his 
estimate  of  the  value  of  the  property,  but  that  he  may  revise 
his  figures  and  amend  his  return,  even  in  an  action  against  him 
for  failure  to  return  property  according  to  the  levy,  and  show 
that  the  property  taken  was  of  considerable  less  value  than  it 
was  supposed  to  be.^  So,  in  a  suit  between  the  claimant  of  at- 
tached property  and  the  officer  who  made  the  return,  where 

1  Wilder  v.  Holden,  24  Pick.  8. 

a  Morse  v.  Smith,  47  N.  H.  474;  Kirksyfj.  Bates,  1  Ala.  303;  Saina  v.  Armr 
strong,  8  Mo.  App.  573. 

•  Lathiop  0.  Blake,  23  N.  H.  46. 

*  Pomroy  v.  Farmlee,  9  la.  140. 

ft  Nichols  V.  Patten,  18  Me.  231;  36  Am.  Deo.  713;  Palmer  o.  Thayer,  28  Goim. 

237. 
«  Angier  v.  Ash,  26  N.  H.  99. 
T  Pazton  V.  Steckel,  2  Pa.  St.  93. 
8  Supra,  §  143;  Piexoe  v.  Strickland,  2  Story,  292^ 
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the  defense  made  by  the  latter  was  that  the  sale  to  the  claim- 
ant was  fraudulent,  it  was  held  competent  for  the  ofiScer  to 
show  by  parol  evidence  that,  though  the  return  was  of  the 
same  date  as  the  bill  of  sale,  the  attachment  writ  was  served 
prior  to  the  execution  and  delivery  of  the  bill  of  sale,  and  at 
an  hour  earlier  than  that  shown  by  the  return.^  As  against 
the  officer,  his  return  may  be  shown  to  be  erroneous  under 
various  circumstances  in  the  absence  of  fraud.  For  example, 
where  the  statute  required  the  writ  to  be  served  on  defendant 
by  leaving  it  at  his  place  of  abode,  and  the  officer,  in  endeavor- 
ing to  do  so,  mistook  the  house,  and  left  it  in  another  place. 
His  return  showed  that  he  had  left  it  at  defendant's  place  of 
residence,  but  the  defendant  was  permitted  to  show  that  in 
this  respect  the  return  was  not  true.^^  This  will  serve  as  an 
example  of  the  manifold  errors  in  the  return  which  may  be 
shown  when  its  correctness  is  brought  in  question  against  the 
officer.  The  reasons  are  obviously  stronger  for  holding  the 
officer  bound  by  the  return,  than  for  drawing  the  lines  strictly 
against  others ;  but  even  this  falls  short  of  a  general  rule. 
The  courts^are  not  inclined  to  allow  mere  technical  rules  of 
this  kind  to  prevent  them  from  doing  justice  between  the  par- 
ties. 

Where  two  officers  levy  writs  in  succession  on  the  same 
property,  each  one  is  held  to  be  prima  fadoi  evidence  of  the 
facts  it  recites.^^ 

9  Willlaxnfl  v.  CheeBeboiongb,  4  Conn.  356. 

"^  Buckingham  v.  Osborne,  44  Conn.  133. 

u  Brace  v.  Holden,  21  Pick.  187.  In  this  case  the  second  attachment  pre- 
vailed, for  the  reason  that  when  levied  the  officer  holding  the  other  writ  was 
not  in  possession.  If  the  return  of  the  flxst  officer  had  been  condu^iio^  evi- 
dence, It  might  have  been  different  , 
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ANOILLABT  ATTACHMENTS. 

{  157.    The  distinction  between  original  and  ancillary  attachments. 
§  158.    Facts  necessary  to  appear  in  affidavit  and  writ  to  support  ancillary  at- 
tachment. 
{  159.    Effect  of  summons  after  service  of  writ  of  attachment. 
§  160.    Commencement  of  the  main  action. 

§  157.  The  Distlnctioii  between  Original  and  Ancillaiy  At- 
tachments.— In  one  sense  all  attachments  are  ancillary,  or  aux- 
ilarj  to  the  action  on  the  merits.  The  object  of  the  attach- 
ment in  any  case  is  merely  to  secure  the  demand  for  the  time 
the  action  is  pending  whereby  defendant's  indebtedness  is  ja« 
dicially  determined.  They  are,  at  least  in  theory,  nothing 
more  than  proceedings  in  aid  of  the  action  on  the  merits,  up  to 
the  point  where  a  default  is  entered  in  an  action  where  the  ser- 
vice of  summons  is  constructive.  Beyond  that  point,  it  might 
be  said  that  there  is  no  action  on  the  merits — nothing  of  which 
it  can  be  said  that  the  attachment  is  in  aid.  The  levy  of  the 
writ  does  not,  of  itself,  bring  the  defendant  into  court,  nor  is 
this  result  brought  about  by  constructive  service  of  summons. 
The  action  becomes  a  mere  proceeding  in  rem^  and  the  writ  of 
attachment  is  the  only  process  necessary  for  the  maintenance 
of  the  action.^  But  what  is  ordinarily  meant  by  any  one  of 
several  terms  used  to  distinguish  attachments  of  this  descrip- 
tion,  from  those  which  are  called  original  attachments  is,^  that 
the  action  or  the  demand  is  pending  when  the  attachment  is 
issued.  An  original  attachment  is  nothing  more  than  a  suit 
commenced  by  attachment — that  is,  commenced  with  a  special 
view  to  the  particular  remedy,  in  which  the  writ  issues  in  ad- 
vance of,  or  simultaneously  with,  the  summons  or  order  of 
publication.     It  is  evident,  that  in  all  actions  against  those  who 

^  BiTins  V.  Mathews,  7  Baxt  (Tenn.)  256. 

>  They  are  occasionally  mentioned  as  '*ancniary/'  *<  auxiliary,"  and'«i6 
sometimes  loosely  designated  as  **  attachments  in  aid." 
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cannot  be  served  with  summons  so  as  to  bring  them  into  court, 
it  must  be  original  attachment.  True,  the  action  may  be  com- 
menced by  the  filing  of  a  declaration  and  issue  of  summons, 
and  after  a  return  on  the  original  writ  of  non  esty  the  plaintiff 
may  proceed  by  attachment  and  constructive  service  of  sum- 
mons ;  but  this  is  in  most  respects  as  though  it  were  an  action 
conunenced  by  attachment.  Where  an  action  is  pending  at 
the  time  the  cause  of  attachment  arises,  as  where  the  defend- 
ant is  about  to  remove  his  property  out  of  the  State  prior  to 
judgment,  with  intent  to  hinder,  delay  or  defraud  his  creditors, 
or  is  about  to  commit  any  other  act  which  is  calculated  to  jeopar- 
dize the  security  of  plaintiff,  and  which  is,  by  statute,  a  ground 
of  attachment ;  or,  where  the  attachment  may  issue  without 
any  special  ground,  at  plaintiff's  option,  but  is  only  called  for 
during  the  pendency  of  the  action,  it  is  an  ancillary  attachment. 
And  where  garnishee  summons  is  issued  after  suit  is  begun 
by  summons  and  complaint,  it  is  ancillary  to  the  main  cause, 
and  defendant  may  maintain  a  suit  on  the  garnishment  bond  at 
any  time  before  or  after  the  determination  of  the  main  cause.^ 

§  158.  Facts  necessary  to  appear  In  Affidavit  and  Writ,  to 
support  Ancillary  Attachment. — In  addition  to  the  statement 
of  the  ordinary  grounds  of  attachment,  it  is  held  in  Tennessee 
essential  that  it  should  further  appear  in  both  the  affidavit  and 
writ  that  an  action  has  been  commenced  by  plaintiff  against 
defendant,  the  name  of  the  court  in  which  such  action  is  pend- 
ing, the  nature  of  the  action,  and  the  amount  of  damages 
claimed,  and  that  the  cause  of  action  is  just.^  Where  these 
facts  are  alleged  in  the  afSdavit,  they  are  sufficient  in  that  State 
to  entitle  the  plaintiff  to  the  writ.^  And  in  the  same  State  it 
has  been  held  that  a  writ  in  an  ancillary  attachment  should 
show  on  its  face,  by  being  properly  entitled  in  the  suit,  the 
particular  suit  it  forms  a  part  of,  else  it  is  fatally  defective ; 
and  that,  while  the  attachment  laws  are  to  be  liberally  con- 
strued in  favor  of  the  remedy,  yet  every  express  requirement 
of  the  law  must  be  observed.^    Nevertheless,  if  the  writ  states 

•  Bar1>6r  v.  FerrUl,  67  Ala.  446 

^  Peak  V.  Buck,  3  Baxter,  71. 

>  Sparkman  v.  Sparkman,  4  Baxter,  4fi. 

/*  Lewis  V,  Woodf oik,  2  Baxter,  25. 
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that  the  action  is  began,  it  is  not  necessary  to  state,  also,  that 
the  summons  has  been  issued.^  When  the  leference  to  the 
papers  in  the  suit  is  insufficient,  in  the  opinion  of  the  court,  to 
identify  the  ancillary  proceeding  as  being  in  aid  of  the  suit, 
such  reference  may  be  amended  on  application ;  but  it  would 
seem  to  be  an  indispensable  condition  to  this  right  to  amend, 
that  the  papers  in  the  attachment  should  contain  8ome  refer- 
ence to  the  case,  in  order  that  there  may  be  something  by 
which  to  amend.*^  It  is  sometimes  very  difficult  to  draw  the 
line  between  amendable  defects  in  process  and  those  which  are 
fatal  to  the  validity  of  the  instrument.  Certainly,  where  an 
ancillary  writ  is  issued  in  the  absence  of  an  aflSdavit,  it  will 
be  quashed  on  motion.®  No  one  would  claim  that  the  entire 
absence  of  a  necessary  paper  could  be  amended.  The  paper 
might  be  supplied,  or  its  place  taken  by  a  substitute.  And, 
where  all  essential  allegations  are  omitted,  it  would  seem  that 
there  was  no  affidavit  whatever,  and,  consequently,  nothing  to 
amend.  But  where  there  is  an  affidavit — ^that  is,  a  statement 
of  some  of  the  necessary  facts  sworn  to,  with  some  of  the  al- 
legations deemed  indispensable,^  omitted  from  the  statement,  it 
is  difficult  to  lay  down  an  invariable  rule  as  to  what  omissions 
will  be  of  so  serious  a  character  as  to  defeat  the  jurisdiction 
of  the  court.  Courts  are  generally  inclined  to  hold  the  plain- 
tiff to  greater  strictness  in  this  respect  in  cases  of  original  than 
ancillary  attachment. 

When  the  affidavit  is  made  by  an  agent,  it  is  not  necessary 
that  the  affiant  should  state  the  reasons  why  it  is  not  made  by 
the  principal,  as  he  is  required  to  do  in  verifying  a  pleading.^ 
In  Illinois,  it  is  held  that  the  affidavit  may  be  amended  so  as 
to  show  its  connection  with  the  main  action,  and  that  it  was 
not  intended  as  a  separate  suit.^  The  facts  required  to  be 
sworn  to  in  order  to  authorize  the  writ,  should  necessarily  be 
set  forth  in  the  affidavit  prior  to  the  attachment.  Where  it 
was  issued  without  the  affidavit,  the  attachment  was  held  void.^ 

«  WaUace  v.  Castle,  68  N.  Y.  9T6. 

«  Eobb  V,  Cheney,  63  Ga.  688. 

«  Watt  V.  Carnes,  4  Heisk.  (TezuL)  6S2. 

▼  P^ff  V,  Stem,  81  N.  0. 183. 

8  Boberts  v.  Dunn,  71  HI.  46. 

0  Bond  V.  Patterson,  1  Blaokf .  34.  See  also,  Bansom  v.  Williams,  2  Wall.  313. 


296l  ancillabt  attachments.  §  160 

§  159.  Effect  of  STunmons  after  Service  of  Wilt  of  Attach- 
ment.— When  the  suit  is  commenced  by  original  attachment, 
it  generally  maintains  its  character,  in  so  far  as  its  features  are 
distinct  from  a  proceeding  in  aid  of  an  ordinary  action,  notwith- 
standing the  subsequent  issue  of  personal  process  in  the  same 
action.  Where  a  writ  of  attachment  was  issued  and  served, 
the  subsequent  issue  of  a  subpoena  in  chancery  was  held  not  to 
affect  the  character  of  the  action.  The  subpcena  did  not  be- 
come the  leading  process,  and  render  the  attachment  ancil- 
lary.^ 

§  16(X  GonunexKoemeiit  of  the  Main  Action. — Where  the  suing 
out  of  the  attachment  depends  upon  the  commencement  of  the 
action  on  the  demand,  it  becomes  a  pertinent  matter  of  inquiry 
when  the  action  may  be  said  to  have  been  commenced.  Ac- 
tions are,  for  some  purposes,  regarded  as  commenced  from  the 
filing  of  the  declaration,  provided  they  are  followed  by  a  pre- 
cipe for,  or  the  issue  of,  summons  within  some  period  fixed  by 
statute.  For  the  purpose  of  supporting  an  ancillary  attach- 
ment, an  action  may  be  said  to  have  been  commenced  from  the 
issue  of  summons.  It  is  not  necessary  to  wait  until  service  is 
complete.^  No  specified  period  of  time  is  required  to  elapse 
between  the  commencement  of  the  action  and  the  issue  of  the 
ancillary  attachment.  It  may  be  on  the  same  day,  provided 
the  two  events  transpire  in  their  order,  but  it  is  not  essential 
that  the  service  of  the  attachment  writ  shall  be  postponed  until 
the  summons  is  served.^  It  is  held,  however,  in  Tennessee  that 
the  plea  in  abatement  in  ancillary  attachment  should  be  tried 
separately  from  a  trial  of  the  merits  of  the  principal  action.^ 
But  the  same  court,  in  another  caae,  held  that  it  was  not  error 
for  the  court  to  give  a  hearing  to  the  issues  in  ancillary  att)ich- 
ment  separate  from  the  trial  on  the  merits,  when  the  issues 
were  all  made  up  and  ready  for  trial,  and  all  the  questions  of 
fact  could  be  submitted  to  the  jury  at  the  same  time.^ 

1  Grubbs  v.  Colter,  7  Baxter,  432^. 
1  Allen  t;.  Meyer,  73  N.  Y.  1. 
s  Schalenberg  v.  Farwell,  84  HI.  40Ow 
•  Price  V,  Bescher,  12  Heisk.  372. 
«  Lite  V,  Oyerton,  12  Heisk.  67fi^ 
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A3TACHMENT  BEFORE  MATURITY  OF  DEICAND. 

{  161«    Right  to  attach  depends  on  the  governing  statute. 

§  162.    Necessary  grounds  of  attachment  where  debt  not  dne^ 

§  163.    Debts  maturing  after  suit  brought. 

§  161.    Right  to  Attach  depends  on  the  Ckyvernlng  Statute. 

— It  is  plain  that  when  the  process  may  be  issued  to  attach 
the  property  of  defendant,  at  the  suit  of  a  creditor  before  his 
demand  is  due,  it  must  be  a  case  of  original,  as  distinguished 
from  ancillary  attachment.  The  action  could  not  be  commenoed 
to  reduce  the  demand  to  a  general  judgment,  until  there  was  a 
present  obligation  to  pay. 

Although  all  attachments  are  said  to  be  summary  proceed- 
ings merely  to  secure  the  demand,  nevertheless  there  is  no 
general  provision  in  the  statute  of  any  State  by  which  the  plain- 
tiff is  warranted  in  anticipating  the  maturity  of  his  claim,  in 
order  to  force  this  kind  of  security  from  the  defendant. 
Whether  the  plaintiff  may  attach  prior  to  the  maturity  of  his 
demand,  depends  entirely  upon  the  special  provisions  of  the 
statute  for  that  purpose.  Li  some  of  the  States  no  proceeding 
of  the  kind  is  authorized  by  statute,  and  hence  there  is  no  such 
thing  as  suing  on  demands  before  they  come  due.  And  when 
attachment  lies  on  such  demand,  it  is  nothing  more  than  a 
means  of  present  security,  in  its  strictest  sense,  which  the  law 
affords  the  creditor.  When  the  attachment  fails,  the  action 
should  be  dismissed.^  Even  where  the  attachment  holds,  and 
is  sustained  against  attacks  for  irregularity,  or  traverse  of  the 
grounds  alleged,  judgment  cannot  be  entered  before  the  debt  is 
due.^    And  the  statutory  power  to  maintain  such  an  action  on 

1  Gowan  v.  Hanson,  65  Wis.  811;  Pierce  Vr  Jtfyers,  2S  Kan.  364;  Tyson  v  Lan* 
sing,  10  La.  444. 
3  Jones  V.  Holland,  47  Ala.  732. 
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a  demand  before  its  matarity,  does  not  embrace  the  right  to 
anticipate  the  time  when  the  debt  will  be  owing.  Thus,  it  can- 
not be  maintained  by  an  indorser  against  the  defaulting  maker 
of  a  promissory  note,  before  the  former  has  taken  up  the  paper.^ 

§  162.    Neoessary  Grounds  of  Attachment  where  Debt  not 

due. — ^The  grounds  that  are  sufficient  to  support  attachment  on 
a  mature  demand  will  not  always  suffice  in  cases  of  this  kind. 
In  Louisiana,  it  is  made  to  depend  upon  the  defendant's  threat- 
ened removal  of  his  property  out  of  the  State.^  Li  Nebraska, 
it  was  held  that  attachment  would  not  lie  where  the  debt  was 
not  due,  on  the  ground  of  defendant's  non-residence  alone.^ 
While  in  Kansas  the  non-resident  may  not  only  be  sued  before 
the  maturity  of  the  demand  against  him,  but  in  such  case  it 
is  unnecesary,  under  the  statutes  of  that  State,  for  the  plain- 
tiff to  give  a  bond  for  defendant's  indemnity.^  In  Iowa,  where 
attachment  is  sued  out  on  a  demand  before  its  maturity,  it  is 
necessary  that  the  affiant  should  state  that  nothing  but  time  is 
wanting,  to  fix  an  absolute  indebtedness  upon  defendant  in 
favor  of  plaintiff.^  And  in  most  of  the  States  it.  is  required 
that  the  affidavit  shall  not  only  state  that  the  debt  is  not  due, 
but  also  when  it  will  mature.^  This- is  calculated  to  close  the 
door  against  mere  contingent  debts.  It  should  also  appear  by 
the  affidavit,  where  one  is  required,  that  it  is  a  money  demand. 
It  would  seem  strange  if  one  could  anticipate  a  breach  of  con- 
tract, except  for  the  direct  payment  of  money,  and  attach  for  the 
unliquidated  damages  that  would  be  due  provided  the  breach 
should  occur.  It  was  accordingly  held  that  the  action  would 
not  lie  on  a  promise  to  pay  in  notes,  before  the  time  for  deliver- 
ing the  notes  had  arrived.®  Nevertheless,  it  is  held  in  a  later 
case,  that  where  a  plaintiff  has  disabled  himself  from  perform- 
ing his  contract  to  deliver  cerUun  goods  in  the  future,  the  action 

*  Heams  v.  Keath,  63  Mo.  S4. 

^Friedlander  v.  Myers,  2  La.  An.  920;  bat  seei  Bead  ««  Ware,  IxL  49St 
«  Philpott  V.  Kewman,  11  Neb.  299. 

•  BirnoQ  V.  Stetter,  26  Kan.  155. 
«  Danforth  v.  Garter,  1  la.  546. 

^Gox  t7.  Beinhardt)  41  Tex.  591;  Hojrtu  Brown,  16  K.  J.  L.  157;  Harxison  fk 
King,  9  O.  St.  388. 
•Monroe  v,  Bialiop,  29  Ga.  159;  Moore  t;.  Dickerson,  44  Ala.  485. 
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18  not  premature  when  brought  before  the  time  agreed  upon 
for  such  delivery.  But  if,  on  the  trial,  the  plaintiff  fail  to 
prove  such  disability,  his  suit  must  be  dismissed.^ 

Where  the  ground  of  attachment  for  a  debt  which  had  not 
reached  maturity  was,  that  defendant  was  about  to  maJte  a 
fraudulent  sale  of  his  property,  the  allegation  was  held  to  be 
fully  sustained  by  proof  that  defendant  made  deeds  to  a  young 
lady,  and  then  asked  her  hand  in  marriage,  so  that  he  could 
make  the  transfer  to  her,  at  the  same  time  disclosing  to  her 
his  fraudulent  purpose.® 

Where  the  plaintiff  complies  with  all  the  requirements  of 
the  statute  allowing  such  attachments,  the  defendant  will  not 
be  permitted  to  set  up  as  a  defense  that  the  debt  is  not  due.^ 

§  163.  Debts  Hatoring  after  Suit  brought— Although  it  is 
true  that  judgment  cannot  be  rendered  in  the  action  until  the 
maturity  of  the  demand;^  and  although  the  affidavit  and 
pleading  must  show  when  the  demand  will  mature,  it  may 
come  to  a  judgment  as  soon  as  the  issues  on  the  attachment 
are  determined  by  reason  of  the  debt  becoming  due  while  the 
action  is  pending.  In  this  event,  the  plaintiff  will  amend  his 
pleadings,  in  order  to  obtwi  judgment  in  the  main  action.^ 

7  BuflseU  V,  Gregory^  62  Ala.  454. 
B  GurtiB  V.  Hoadley,  29  Kan.  66S. 
9  GhnrcbiU  v,  FuUia^  8  la.  45, 
^iStipra,  §16L 
>  Culbertsoa  v.  Cabeen,  29  Tex.  247» 
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CUSTODY  OP  GHATTELa  UNDER  ATTACHMENT. 

S  164.  Continaed  possession  by  officer  necessary  to  perpetoate  the  lien. 

§  166.  Temporary  interruption  of  continuity  of  possession. 

$  166.  Possession  must  be  open  and  exclusive. 

§  167.  Must  be  a  valid  levy,  to  render  possession  of  the  property  effectoaL 

§  168.  Officer's  control  terminates  with  the  lien. 

§  169.  Custody  continues  after  expiration  of  tenn  of  office. 

§  170.  Custody  by  agent. 

§  171.  Effect  of  receipt  to  bind  the  bailee. 

§  172.  Effect  of  approval  of  receipt  by  the  creditor.  . 

§  173.  Extent  to  which  receipt  operates  by  way  of  estoppeU, 

§  174.  Defendant's  title  disputed  by  receiptor. 

§  175.  Officer  has  special  property  in  goods  attached. 

$176.  Means  ofdevesting  officer's  special  title  prior  to  judgment. 

§  177.  Bights  of  keeper  of  attached  chattels. 

§  178.  Custody  of  attached  property  after  judgment. 

§  179.  The  demand. 

§  180.  The  demand  made  of  the  bailee. 

{  181.  The  expenses  of  custody. 

§  164  Continued  Possesedon  by  Officer  neeessaryto  Perpet- 
uate the  Lien.  From  the  inception  of  the  lien  upon  tangible 
personal  property  by  seizure,  the  property  attached  is  neces- 
sarily under  the  control  of  the  officer.  Where  the  subject  of 
attachment  is  real  estate  the  question  of  custody  does  not  arise, 
for  the  reason  that  the  possession  of  the  debtor  or  any  one 
holding  under  him  is  not  disturbed.  So  when,  instead  of  act- 
ual seizure,  the  attachment  process  is  by  garnishment,  served 
upon  the  third  person,  in  possession  of  the  diebtor's  personal 
property,  the  plaintiff  relies  upon  the  garnishee's  responsibility, 
rather  than  the  property  itself,  to  secure  the  judgment  he  may 
obtain  against  the  defendant  in  the  main  action,  and  hence,  is 
somewhat  indifferent  to  the  safe  keeping  of  the  chattels. 
Where,  however,  the  attachment  is  necessarily  made  by  seiz- 
ure, not  only  is  the  subject  of  seizure  under  the  immediate 
control  of  the  attaching  officer,  bat  he  becomes  responsible  to 
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either  plaintiff  or  defendant,  and  it  may  be  to  both,  for  its  8af e 
keeping  pending  the  action.^  The  plaintiff  is  interested  in 
having  it  to  answer  his  judgment  when  obtained,  and  the  de- 
fendant in  its  preservation  and  return  to  himself,  should  the 
attachment  fail.^  Nor  can  the  latter  be  said  to  be  entirely  in- 
different to  the  disposition  of  the  property  while  the  suit  is 
in  progress,  even  though,  in  the  end,  it  is  condemned  to  the 
payment  of  his  debt.  Should  it  not  be  applied  to  the  purpose 
for  which  the  attachment  is  sued  out,  the  circumstances  un- 
der which  the  officer  will  render  himself  liable  to  one  or  other 
of  the  parties,  as  well  as  the  extent  of  such  liability,  will  be 
reserved  for  treatment  in  a  subsequent  chapter.'  The  matter 
for  consideration  here,  is  the  effect  upon  the  rights  and  interests 
of  officer  and  parties  by  the  control  exercised  over  the  prop- 
erty attached^  pending  the  action. 

It  may  be  stated  generally,  that  the  rights  acquired  by  the 
levy  of  an  attachment  are  gained  by  taking  and  maintaining 
possession,  where  the  property  is  of  a  character  to  render  it 
the  proper  subject  of  seizure,  and  the  statute  prescribes  no 
different  form  of  levy.*  Hence,  where  an  officer  undertook 
to  levy  on  a  wagon,  which  was  standing  in  the  road,  but  in 
order  to  carry  his  intention  into  effect,  did  not  actually  seize 
or  remove  the  property,  nor  send  any  one  else  to  do  so ;  nor 
keep  it  under  his  control,  nor  give  any  notice  of  his  levy,  but 
went  in  search  of  other  articles,  and  was  absent  for  abont  an 
hour,  it  was  held  that  one  who  purchased  the  wagon  in  good 
faith  during  his  absence,  and  without  notice  of  his  levy,  would 
hold  it  as  against  the  attachment.^  When  the  property  is  left 
in  the  possession  or  under  the  control  of  the  debtor,  after  a 
formal  seizure,  except  where,  from  its  peculiar  character,  the 

1  Jenner  v,  Joliflfe,  9  Jobns.  381;  6  Johns.  9;  Mildmay  v.  Smith,  2  Sannd.  ^^i 
Rich  V,  BeU,  16  Mass.  294;  Braley  v.  French,  28  Vt.  Md. 
3  Bailey  v.  HaU,  16  Me.  406. 

*  Post,  Ch,  XVI. 

*  Bridge  o.  Wyman,  14  Mass.  190;  Fitch  ».  Kogen,  7  Vt.  403;  Carrington  v. 
Smith,  8  Pick.  419;  Gower  v.  Stevens,  19  Me.  92;  36  Am.  Dec.  737;  Pomroy  v. 
Kingsley,  1  Tyler  (Vt.)  294;  Waterhouse  v.  Smith,  22  Me.  837;  Weston  v. 
Door,  26  Me.  176;  43  Am.  Deo.  269;  Waterhouse  v.  Bird,  37  Me.  326;  Water- 
man V.  Treat,  49  Me.  309;  Thompson  v.  Baker.  74  Me.  48.  But  see,  as  to  excep-, 
tional  kinds  of  property,  Woodman  v.  Trafton,  7  GreenL  178. 

»  Fitch  V,  Eogers,  7  Vt.  403. 
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statute  provides  for  its  attachment  withoat  disturbing  the 
debtor's  possession,  the  lien  is  lost  as  against  a  bona  fide  pur- 
chauer.^  The  possession  of  attached  goods,  either  to  create  or 
perpetuate  the  lien,  must  be  actual  in  the  sense  that  it  does  not 
depend  upon  mere  legal  presumption.  When  they  are  left  in 
the  actual  possession  of  defendant,  or  so  that  he  may  exercise 
over  them  the  same  control  he  could  before  the  attachment, 
there  can  be  no  doctrine  of  constructive  possession  interposed 
against  an  innocent  purchaser.^  And  it  has  been  held  in  Mis- 
souri, that  an  officer,  in  making  a  levy  on  personal  property, 
must  reduce  the  same  to  possession  as  near  as  may  be  ;  and 
that  this  is  not  done  in  case  of  levying  upon  a  portable  engine 
by  simply  telling  owners  that  it  is  attached,  and  leaving  it  in 
their  hands  to  use,  and  telling  another  person  to  keep  his  eye 
on  it  to  see  that  it  is  not  moved.  ^  When  the  possession  is  vol- 
untarily abandoned  by  the  custodian,  and  it  comes  into  posses- 
sion of  the  defendant,  or  any  one  claiming  adversely  to  the 
attaching  officer,  the  lien  of  the  attachment  is  lost.^  So,  where 
the  property  is  released,  even  though  such  release  is  wrongful, 
the  lien  is  lost.^^  And  where  a  party  has  allowed  the  owner 
to  sell  attached  property,  he  is  estopped  from  questioning  his 
right  to  do  so.*^ 

§  165.    Temporary  Interraption  of  Gontinnity  of  Possession. 

— It  is  unsafe  to  lay  down  any  rule  by  which  this  doctrine  of 
continuous  custody  may  be  qualified.  To  say  that  a  tempo- 
rary interruption  of  actual  control  could  be  suffered  by  the 
officer,  without  prejudice  to  the  levy,  would  be  to  introduce  an 
exception  for  which  there  is  not  sufficient  authority,  and  no 
reason  whatever.  If  the  period  of  interruption  is  sufficient  to 
allow  of  the  intervention  of  the  rights  of  third  persons,  it  opens 
the  door  to  all  the  evils  guarded  against  by  insistence  upon 
the  rule  that  the  custody  must  be  maintained  without  any  in- 
terregnum.^   Nevertheless,  it  has  been  held  that  where  a  steam- 

«  Pomeroy  o.  Kingsley,  1  Tyler,  291;  Pillsbory  v.  Small,  19  Me.  436^ 

7  PUlsbory  v.  Small,  19  Me.  435. 

8  Sams  V.  Armstrong,  8  Mo.  App.  573. 

*  Garrington  v.  Smith,  8  Pick.  419;  Sanderson  v.  Edwards,  16  Pick.  144^ 
^  Chamock  v.  Colfax,  51  la.  70;  33  Am.  Bep.  116;  The  Superior,  5  Saw.  846i 
u  Montpelier  B.  Co.  v.  Coffin,  63  Yt.  17. 

1  Supra,  §  164. 
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tug  was  attached,  but,  by  request  of  her  master,  allowed  to 
proceed  on  her  voyage,  to  be  returned  to  the  officer,  the  lien 
was  not  lost.^  And  where  the  attachment  was  released  by 
agreement  of  the  parties,  and  the  release  subsequently  can- 
celled and  the  property  returned  to  the  officer,  the  resumption 
of  possession  by  him  was  held  a  continuation  of  the  custody 
under  the  original  seizure,  and  not  a  new  attachment.^  So, 
where  the  property  was  removed,  without  the  consent  of  the 
officer  or  his  deputized  custodian,  to  a  place  where  it  was  at- 
tached by  another  officer,  it  was  held  that  the  lien  of  the  first 
attachment  was  not  lost.^  So,  also,  where  one  managed  to 
gain  admittance  to  the  room  where  the  goods  were  stored  in 
charge  of  a  keeper,  and  locked  the  door  agidnst  the  keeper, 
who  went  away,  and  soon  returned  with  an  officer  and  broke  in 
the  door,  it  was  held  that  the  custody  of  the  attached  property 
was  not  abandoned  so  as  to  affect  the  lien  of  the  attachment.^ 
And  in  the  same  State  it  was  held  that  where  the  officer  al- 
lowed a  third  party  to  enter  the  room  in  which  the  property 
was  situated,  and  to  have  a  key  thereto,  it  was  not  an  abandon- 
ment of  his  lien  under  the  attachment.®  The  exceptional  cir- 
cumstances of  the  cases  cited,  which  seem  to  furnish  excep- 
tions to  the  rule,  are  so  obvious  that  they  need  hardly  be  con- 
sidered as  conflicting  with  those  where  it  is  laid  down  that  the 
officer's  control  must  be  continuous,  without  any  practical  in- 
terruption, in  order  to  preserve  the  lien.  One  of  the  tests  by 
which  the  continuity  of  this  possession  may  be  determined  is, 
whether  there  has  been  such  an  interruption  that  the  officer 
has  lost,  even  momentarily,  his  special  property  in  the  chattels 
attached.^  If  he  haa  voluntarily,  or  by  his  negligence,  or  that 
of  his  agents  or  servants,  lost  the  right  to  claim  custody  of  the 
subject  of  attachment  for  a  time  sufficiently  long  to  let  in  a 
bona  fide  adverse  claim,  he  cannot  rehabilitate  himself  with 
such  right,  as  against  the  intervening  claim.® 

^  Conn  v.  Caldwell,  6  HI.  631. 

•  Fifield  17.  Wooster,  21  Vt.  215. 

4  Bntleifleld  o.  Clemenoe,  10  Cosh.  2G9 

•  Haniman  v.  Gray,  106  Mass.  22a 

•  Common  wealth  v.  Bxigbam,  123  Masa  2ia 

» In^ra,  §  175. 

jB  Gower  v.  Stevens,  19  Me.  92;  36  Am.  Deo.  737.. 
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'  §  166.  Possessioi^  most  be  Open  and  Exclusive. — ^Another 
important  clement  in  determining  whether  the  custody  of  prop- 
erty under  a  writ  of  attachment  is  such  as  the  law  requires 
to  perpetuate  the  lien  as  against  subsequent  purchasers,  is  that 
of  notice.  Not  merely  presumptive  or  implied  notice— knowl- 
edge of  facts  su£Scient  to  put  a  man  of  ordinary  prudence  on 
inquiry — ^but  actiial  notice,  to  the  end  that  the  possession  shall 
be  apparent  to  any  one  dealing  with  the  property,  or  attempt- 
ing, in  good  faith,  to  acquire  any  interest  therein.  If  the  pos- 
session of  the  of&cer  or  his  bailee  is  actual,  open  and  notorious, 
this  will  supply  such  notice  as  will  bind  subsequent  purchasers ; 
but  in  the  absence  of  any  such  notoriety  as  shall  be  sufficient 
to  denote  a  change  of  possession,  and  the  exercise  of  dominion 
over  the  article  seized,  the  attachment  will  not  hold  against 
honafde  purchasers.^  And  where  the  seizure  is  merely  for- 
mal, and  the  goods  are  left  in  the  possession  of  defendant,  this 
defeats  the  levy,  and  a  subsequent  attachment,  levied  with  no- 
tice of  the  former,  will  hold  the  goods.^ 

Such  possession  cannot  be  shared  with  the  defendant.  It 
must,  to  have  the  desired  effect,  be  exclusive  of  any  control  or 
dominion  by  him,  which  will  tend  to  mislead  purchasers  as  to> 
his  right  to  dispose  of  the  attached  property.  It  was  accord- 
ingly held,  where  a  receiptor,  or  keeper  of  the  property,  de« 
livered  the  same  to  the  possession  of  the  debtor,  that  the  at-^ 
tachment  was  dissolved,  notwithstanding  the  fact  that  the 
keeper  himself  had  daily  supervision  of  the  chattels,  and  the 
defendant  stipulated  to  re-deliver  them  into  the  exclusive  pos- 
session of  the  custodian  upon  demand.^  However,  this  prin- 
ciple cannot  be  regarded  as  applicable  in  strictness  to  every 
possible  emergency  that  may  arise.  Certain  acts  of  the  de- 
fendant might  be  permissible,  and  even  necessary,  to  preserve 
the  attached  property,  under  direction  and  authority  of  the 
officer,  which  would  not  be  inconsistent  with  the  latter's  ex- 
clusive control. 

§  167.     Hnst  be  a  Valid  Levy,  to  render  Possession  of  the 

Property  effectaal. — ^As  important  as  is  continued  possession 

1  Bridge  v.  Wyman,  U  Mass.  190. 

>  Gower  v.  Stevens,  19  Me.  92;  36  Am.  Dea  737. 

•  Baker  v.  Wairexi,  6  Gray,  527. 
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of  attached  property  to  keep  alive  the  lien,  it  will  not  hove  this 
effect  unless  the  levy  was,  at  its  inception,  in  conformity  with 
statutory  requisites.  Taking  possession  of  chattels  is  not  the 
only  essential  act  to  a  valid  levy.  What  the  requisites  are, 
we  have  stated  in  another  place,^  and  unless  there  is  a  sub- 
stantial compliance  with  these,  continued  possession  confers  no 
legal  control  upon  the  officer,  and  charges  defendant's  proper- 
ty with  no  lien  that  can  be  asserted  against  rights  subsequent- 
ly acquired,  even  where  such  rights  are  claimed  by  those  who 
had  notice  of  the  attempted  levy.^  Thus,  where  under  the 
laws  of  the  State  a  valid  levy  could  not  be  made  after  sun- 
down on  Saturday,  it  was  held  that  an  attachment  so  levied 
would  not  hold  against  one  made  on  the  Monday  morning 
thereafter,  notwithstanding  that  the  officer  held  undisputed 
possession  of  the  property  seized,  and  was  in  such  possession 
when  the  second  and  valid  levy  was  made.^  But  it  is  not 
every  irregularity  or  informality  that  will  defeat  a  levy.  And 
where  the  levy  can  be  sustained  in  spite  of  such  irregularities, 
the  custody  of  the  chattels  seized  will  properly  belong  to  the 
officer  charged  with  the  execution  of  the  writ,  so  long  as  he 
maintains  it  by  continuous  possession.  It  was  accordingly 
held  that  mere  irregularities  in  the  writ,  or  the  affidavit  upon 
which  it  was  founded,  or  errors  in  the  docketing  of  the  suit, 
where  none  of  them  were  of  a  character  to  render  the  attach- 
ment void,  would  not  be  available  as  a  defense  in  an  action  by 
the  officer  for  taking  goods  from  his  custody  which  he  held 
under  attachment.^  Whether  the  levy  in  a  particular  case  will 
be  sufficient  to  render  possession  by  the  officer  effective  as  an 
assertion  of  rights  under  the  attachment,  will  depend  upon 
whether  it  was  made  in  substantial  conformity  to  the  statute 
of  the  State  under  which  the  action  is  brought.  Defects  in  the 
affidavit,  bond  and  writ,  which,  in  some  of  the  States,  are 
passed  over  as  mere  technical  informalities,  in  others  may  as- 
sume the  importance  of  fatal  errors.  Hence,  the  effect  to  be 
given  to  the  subsequent  custody  of  attached  property,  will  de- 

1  Ante,  Ch.  X. 

«  Flfleld  V,  Wooster,  21  Vt.  216. 

«  Flfleld  r.  Wooster,  21  Vt.  215. 

4  Marshall  v.  Marshall,  2  Hoas.  (DeL )  125. 
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pend  in  each  State  upon  the  strictness  with  which  the  statu- 
tory preliminaries  are  enforced. 

§  168.  Officer^9  Control  terminates  with  the  Lien.— As  the  ob- 
ject and  purpose  of  the  change  of  possession  and  its  continuance 
is  to  perpetuate  the  lien,  the  right  of  possession  ceases  when 
from  any  other  cause  the  lien  terminates  prior  to  judgment. 
Thus,  under  a  statute  providing  for  voluntary  assignments,  at- 
tachments were  dissolved  when  such  assignments  were  made. 
As  a  consequence,  the  ofBcer's  custody  ended  at  the  same 
time,  together  with  all  the  incidents  of  such  custody,  and  the 
special  proprietary  right  upon  which  it  was  founded.^  And 
when  the  attachment  is  dissolved  by  settling  the  suit  between 
the  parties,  the  officer's  control  ceases  with  the  lien,  which  nat- 
urally terminates  with  the  cause  of  action  upon  which  it  was 
founded ;  and  the  officer  has  no  right  to  hold  the  property  long- 
er as  security  for  compensation  for  his  services.^  So,  where  a 
receiptor  or  sheriff's  bailee  became  liable  for  the  property,  and,, 
failing  to  produce  it  to  answer  the  judgment,  was  sued  and 
suffered  judgment  for  its  value;  and  the  judgment  against  de-^ 
fendant  in  the  attachment  was  paid,  it  was  held  that  this  ter- 
minated the  officer's  liability  to  plaintiff,  and  with  it  the  inci- 
dental liability  of  the  bailee,  so  that  the  latter  could  enjoin 
the  collection  of  the  judgment  against  him.^  Nevertheless^ 
it  has  been  held  that  a  discharge  in  bankruptcy  would  not  dis- 
charge a  bailee  of  attached  goods,  after  his  liability  had  be- 
come fixed  by  a  demand  therefor.^  And  it  was  so  held,  not* 
withstanding  the  petition  in  bankruptcy  was  ffied  before  judg- 
ment was  rendered  in  the  attachment  suit.^ 

§  169.  Custody  Continues  after  Explitttlon  of  Term  of  Office. 
— ^The  right  of  the  officer  to  hold  property  seized  in  attach- 
ment is  not  lost  with  the  expiration  of  the  official  term,  unless 
the  statutes  of  the  State  provide  some  means  by  which  he  may 

1  Spragae  v.  Wheatland,  8  Mete.  (Mass.)  416;  Stanley  v,  Drinkwater,  43.Me» 
468.    See  Taffts  v.  Manlove,  14  GaL  47;  Cerf  v.  Oaks,  69  CaL  132. 
s  Felker  v.  Emeison,  17  Vt,  101. 

*  Paddock  v.  Palmer,  19  Vt.  581. 

*  Smith  t7.  Brown,  14  N.  H.  67. 

^  Towle  V,  Boblnson,  15  N.  H.  408. 
I.  Atz^oo— 40. 
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transfer  his  special  property,  and  shift  his  responsibility  to  his 
successor.  Otherwise,  it  is  the  duty  of  the  sheriff  or  other  offi- 
cer in  charge  of  the  property,  to  hold  the  same  while  the  lien 
continues.^  The  custody  and  the  liability  of  the  officer  must 
be  coexistent.  While  the  latter  continues,  the  former,  with  all 
its  incidental  rights,  must  remain  intact.  Ordinarily,  and 
for  all  general  purposes,  the  officer  and  his  deputies  go  out  of 
office  at  one  and  the  same  time.  At  least,  the  official  life  of 
the  deputy  cannot  extend  beyond  that  of  his  principal.  Nev- 
ertheless, the  sheriff  is  held  to  answer  for  the  negligent  loss  of 
attached  property  by  his  deputy,  which  occurred  after  the  ex- 
piration of  his  term  of  office.^  He  could  not  have  been  so  held 
but  for  the  fact  that  the  special  property  in  the  subject  of  at- 
tachment survived  the  term  of  office.  Nor  does  removal  from 
office  of  a  sheriff  deprive  him  of  his  rights  to  keep  such  prop- 
erty, nor  excuse  his  neglect  to  produce  it  on  execution,  if  de- 
manded within  the  statutory  period  by  the  officer  authorized 
to  make  the  sale.^  Nor  can  such  officer,  in  an  action  against 
him  for  neglect  or  misconduct  in  any  particular  connected  with 
his  duties,  excuse  himself  by  attacking  the  judgment  except  for 
f raud.^  But  he  may  show  that  the  defendant  was  not  the  own- 
er of  the  property,  or  that  plaintiff  has  not  suffered  any  dam- 
age by  his  failure  to  keep  possession.^  He  cannot,  however,  in 
such  an  action,  interpose  as  a  defense  that,  had  he  held  the 
attached  property  in  his  possession  to  answer  the  judgment, 
the  cost  of  keeping  the  same  would  have  exceeded  its  value.® 

§  170.  Cnstody  by  Agent. — But  notwithstanding  the  strict- 
ness with  which  it  is  insisted  that  the  officer  who  levies  the 
writ  must  take  and  hold  possession  of  certain  chattels,  it  is  not 
to  be  understood  that  the  lien  is  lost  by  allowing  them  to  pass 
temporarily  from  his  immediate  personal  control.  He  does  not 
lose  the  lien  by  leaving  them  in  the  immediate  custody  of  a 

1  Lawrence  v.  Bice,  12  Met.  (Maw.)  627. 
^  Morse  v.  Betton,  2  K.  H.  181. 

*  Tukey  v,  Bmitb,  IS  Me.  125;  36  Am.  Deo.  70i. 

4  Adams  v.  Balch,  5  Greenl.  188;  West  v.  Meserve,  17  K.  H.  432i 
6  West  V.  Mesenre,  17  N.  H.  432;  Fuller  v.  Holden,  4  Mass.  498;  Statev.  Ogle, 
2  Houst  (Del.)  371;  Tyler  v.  Ulmer,  12  Mass.  163. 

•  Tyler  v.  Ulmer.  12  Mass.  163;  SewaU  v,  Mattoon,  9  Mass.  tS36. 
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third  person,  without  removing  them,  provided  they  are  con- 
fitantlj  subject  to  his  order.^  It  is  even  held  that  the  lien  may 
continue  where  the  general  owner  of  the  property  continues  to 
use  the  same.^  But  this  most  be  taken  as  applicable  only  to 
a  proper  ctise,  where  such  use  does  not  cast  an  equivocal  light 
upon  the  character  of  the  custodian's  control  over  the  property. 
It  could  not  safely  be  permitted,  where  it  rendered  the  posses- 
sion and  control  doubtful. 

By  whatever  name  the  subordinate  custodian  is  known,  he 
continues  to  be  the  agent  or  servant  of  the  attaching  officer, 
until  the  latter  is  in  some  manner  relieved  oi  responsibility  for 
the  care  and  custody  of  the  property.  While  this  relation  ex- 
ists, the  agent  or  keeper  is  responsible  to  the  officer,  and  the 
officer  to  the  parties ;  but  the  lien  of  the  attachment  remains 
in  all  respects  as  though  the  officer  himself  held  the  property 
under  his  immediate  control.^ 

In  most  of  the  States,  the  character  of  this  agency  is  so  well 
understood  that  its  rights  and  duties  rarely  come  before  courts 
of  last  resort.  The  immediate  custodian  is  there  denominated, 
for  the  most  part,  a  keeper.  He  is  so  strictly  subordinate  to 
his  chief,  that  he  may  be  called  a  servant,  and  is  selected  more 
for  his  personal  trustworthiness  than  for  his  responsibility; 
and,  as  a  consequence,  his  liability  to  his  superior  scarcely  ever 
comes  in  question.  But  in  the  New  England  States,  and  in 
New  York,  a  practice  has  prevailed  for  some  years  of  taking, 
in  lieu  of  the  property  itself,  or  a  forthcoming  bond,  a  simple 
receipt  from  a  third  person,  acknowledging  his  possession  of 
the  property,  and  promising  to  deliver  it  on  demand,  after  judg- 
ment, to  the  officer.  The  terms  and  conditions  of  these  receipts 
are  by  no  means  uniform,  nor  do  they  seem  to  be  required  to 
be  so.  They  do  not,  except  under  special  circumstances,  ab- 
solve the  officer  who  attaches  property,  on  mesne  process,  from 
the  duties  he  owes  to  both  plaintiff  and  defendant.  They  are 
merely  a  sort  of  security  to  the  officer,  which  may  or  may  not 

1  Baldwin  v.  Jackson,  12  Mass.  131;  Myeis  v,  Myers,  8  La.  An.  869;  58  Am. 
Dec.  689. 

9  Baldwin  v.  Jackson,  12  Mass.  131. 

•Gilberts.  Crandall,  34  Vt.  188;  Mitchell  v.  Hinman,  8  Wend.  667.  TJnder 
a  statute  of  Louisiana,  the  keeper  was  appointed  by  tbe  parties.— Frazler  o. 
WUlcoz,  4  Bob.  La.  517. 
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be  assigned  to  the  plaintiff  in  the  actiont  as  the  parties  agree. 
They  are  much  favored  by  the  courts  of  those  States,  where 
attachments  are  obtained  upon  the  easiest  terms.  Although  it 
is  not  obligatory  upon  the  officer  to  accept  such  security,  when 
the  receiptor  is  regarded  as  sufficiently  responsible,  they  are 
generally  taken,  and  the  property  left  in  his  charge.  This 
species  of  bailment  has  led  to  no  little  contention,  and,  as  a 
consequence,  has  given  birth  to  adjudications  sufficient  in-rol- 
ume  to  merit  special  attention. 

§  171.  Effect  of  Receipt  to  Bind  the  Bailee.— These  receipts 
are  generally  construed  as  other  contracts,  according  to  their 
own  terms.     The  following  is  a  fair  exemplification:  of  what 

they   usually  contain :  * "  Received  of  B— —  A , 

IJ.  S.  Marshal  for  the  B.  I.  District,  four  hundred  tons  of 
hard  coal,  the  property  of  the  New  Jersey  Steam  Navigation 
Company,  which  has  this  day  been  attached  by  the  said  mar- 
shal on  a  libel  suit,  wherein  J—  P F  is  libel- 

lant,  and  the  New  Jersey  Steam  Navigation  Company  are  re- 
spondents. I  hereby  promise  to  return  said  coal  to  said  mar- 
shal on  demand,  or  pay  the  amount  that  may  be  awarded  on 

final  judgment  in  the  said  cause  of  J P F vs. 

New  Jersey  Steam  Navigation  Company,  together  with  costs 

growing  out  of  said  libel.     Signed :     W C ,  Agent." 

In  this  case,  the  receiptor  having  consumed  the  eoal  prior  to 
judgment,  it  was  held  that  he  could  not  discharge  the  receipt 
save  by  paying  the  judgment  and  costs.^  This  was  the  nat- 
ural and  simplest  construction  of  the  instrument  of  which  it 
was  susceptible  under  the  circumstances.  But  the  circum- 
stances were  as  devoid  of  complication  as  the  written  agree- 
ment. There  was  nothing  to  take  from  the  contract  its  char- 
acter as  a  promise  with  but  one  condition.  One  of  the  alter- 
natives was  by  the  act  of  the  obligors  placed  beyond  his 
power  of  fulfillment,  and  nothing  was  left  to  be  done  but  to 
comply  with  the  other. 

The  receipt  is  not  in  every  instance  so  simple  in  its  terms. 
Other  conditions  and  stipulations  may  be  inserted,  or  it  may 
be  an  absolute  and  unconditional  promise  to  return  the  identi- 

1  Antony  «•  Comstock,  1 B.  I.,  454;  Hodskln  v,  Cos,  7  Gnsh.  471 
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cal  property.  In  the  latter  event,  a  question  arises  as  to  the 
measure  of  damages.  This  is  the  value  of  the  property  which 
the  receiptor  promises  to  return.  When  the  property  is  at- 
tached on  mesne  precess,  and  a  receipt  taken  therefor,  the  aiv 
tide  should  be  described,  but  any  neglect  of  this  kind  can  only 
subject  the  officer  to  nominal  damages.  A  written  instrument 
in  the  following  form :      **  For  value  received,  we  promise 

to    pay  to  J P ,  deputy  sheriff,  $400,  as  security 

for  writ,"  was  held  a  good  receipt  for  $400,  and  an  acknowl- 
edgment of  the  receipt  of  property  of  that  value.*  There  is, 
however,  one  essential  difference  between  these  and  most  other 
contracts.  The  receipt,  though  absolute  in  its  terms,  is  con- 
strued to  be  contingent.  It  contains  a  contingency,  which  is 
not  expressed  in  terms,  and  barely  hmted  at  in  the  preamble. 
The  receipt  is  given  because  of  the  attachment  of  the  property 
at  the  suit  of  A  vs.  B.  By  seizure  of  the  property,  the  officer 
has  rendered  himself  liable  for  its  safe  keeping,  and  production 
to  answer  the  judgment,  or  its  prompt  return  to  the  defendant 
in  case  of  failure  of  the  attachment.  By  the  receipt,  the  bailee 
renders  himself  liable  to  the  officer  for  such  care  of  the  prop- 
erty, while  the  action  is  pending,  as  will  enable  the  latter  to 
meet  the  demand  for  its  production  in  any  emergency.  Conse- 
quently, the  receiptor's  accountability  is  entirely  dependent 
upon  that  of  the  officer  under  whom  he  holds  the  property.^ 
But  a  receiptor's  liability  is  not  affected  by  any  proceedings 
in  the  action  in  which  the  receipt  is  given,  that  do  not  increase 
his  liability  or  modify  his  contract  as  contained  in  the  receipt 
to  his  prejudice.^  And  in  an  action  against  the  receiptor,  the 
amount  of  damages  to  which  he  is  liable  is  the  amount  stated 
in  the  receipt.  Any  misapprehension  as  to  the  name  or  identity 
of  a  party  to  a  suit  is  no  defense.^  But  where  the  oftcer 
takes  possession  of  the  property  in  the  hands  of  the  receiptor 
under  a  subsequent  attachment,  the  receiptor's  liability  to  such 
officer  upon  the  receipt  to  him  is  at  an  end.^    So  long  as  the 

3  Bruce  v.  Pettengm,  12  N.  H.  341. 

>  Allen  v.  Carty,  19  Yt.  65;  Plaisted  v.  Hoar,  45  Me.  380;  Bcvnud  v.  Smith, 
12  Pick.  202;  Bobert  v.  Carpenter,  53  Yt.  678;  BisaeU  v. Huntington,  2  N. 
H.  142. 

*  Stevens  v.  Bailey,  58  N.  H.  564. 

«  Hunter  v.  Peaks,  74  Me.  363, 

« Beach  v,  Abbott,  4  Yt.605;  Bood  v. Scott,  5  Yt  263. 
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officer's  liability  to  either  of  the  parties  remains^he  has  a  right 
of  action  against  the  receiptor  for  breach  of  the  contract ;  but 
when  from  any  cause  the  officer  is  discharged  from  further,  lia- 
bility on  account  of  the  attachment,  the  receiptor  ceases  to  be 
answerable  on  his  contract  to  the  officer.^  So,  where  pro- 
ceedings in  bankruptcy  by  or  against  the  defendant  in  at- 
tachment have  intervened  and  discharged  the  officer  from  ac- 
countability,  the  receipt  is  cancelled,  so  far  as  it  imposes  an 
obligation  in  favor  of  the  officer.^  The  same  result  follows 
where  the  officer  is  released  by  proceedings  in  insolvency.* 
When,  from  a  dissolution  of  the  attachment  for  any  cause, 
the  receiptor  has  returned  the  property  to  the  general  owner, 
from  whom  it  was  taken,  or  to  his  assigns,  an  action  on  the  re- 
ceipt cannot  be  maintained  by  the  attacliing  officer.  But  it 
was  held  in  Massachusetts,  that  where  the  officer  paid  the 
judgment  in  thirty  days  after  its  rendition,  he  might  bring-an 
action  on  the  receipt  after  thirty  days  from  the  time  he  de- 
manded the  property.^®  Where  A,  in  a  suit  against  B  and  C, 
directed  the  officer  to  attach  the  property  of  B  and  not  of  C, 
but  he  did,  and  gave  the  property  to  D,  on  a  receipt  therefor, 
who  knew  nothing  of  such  direction  to  the  officer,  it  was  held, 
in  a  suit  on  the  receipt,  that  the  attachment  was  no  violation  of 
the  rights  of  B  or  C,  and  that  not  informing  D  of  such  in- 
struction was  no  constructive  fraud  by  the  officer.^^  It  was 
also  held  that  an  officer  could  maintain  an  action  on  a  receipt 
for  the  delivery  of  the  goods  on  demand,  though  the  original 
attachment  had  been  abandoned,  and  the  officer  had  levied 
another  attachment  on  the  goods  while  in  the  hands  of  the 
bailee.^  The  only  state  of  case  which  can  prolong  the  binding 
obligation  of  the  receipt  after  the  officer  has  ceased  to  be  ac- 
counlable  for  the  property,  is  where  the  subject  of  attachment 
has  been  restored  to  the  possession  of  the  debtor,  and  there  has 
been  an  assignment  of  the  receipt  to  the  creditor  by  the  officer. 

7  Drayton  v.  Merritt,  83  Conn.  181;  Torey  tv  Otis,  67  He.  573;  Moulton  o. 
Chapin,  28  Me.  606.  . 

>  Mitchell  V.  Gooch,  60  Me.  110. 

^Sprague  v.  Wheatland,  3  Met.OIass.)  416;  Batterfield  v.  Converse,  10 
Cash.  317. 

^  ColweU  V.  Richards,  9  Oray,  374. 

u  Marion  t7.  Faxon,  20  Conn.  486. 

^  Whittier  v.  Smith,  11  Mass.  2U. 
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Primarily  the  receipt  is  a  contract  for  the  latter's  security.  Tt 
does  not  affect  the  officer's  liability  to  the  parti  js,  any  more  than 
the  employment  of  a  servant  to  take  charge  of  the  chattels 
seized  on  mesne  process.^^  The  creditor  has  no  right  to  con- 
trol or  direct  the  officer  in  taking  or  refusing  a  receipt,^* 
Nevertheless,  the  creditor  may  be  subrogated  to  the  rights  of 
the  officer,  by  an  assignment  of  the  latter's  rights  under  the 
receipt,  and  look  to  the  receiptor  for  satisfaction.^  And  a 
written  approval  of  the  receiptor  by  the  creditor,  though  ap- 
parently a  gratuitous  act,  has  been  construed  into  an  equitable 
assignment,  discharging  the  officer  from  liability,  and  taking 
from  him  all  control  over  the  property.^^  This  merely  trans- 
fers the  claim  against  the  receiptor,  and  his  liability  continues, 
although  the  officer^s  liability  is  extinguished  by  the  assign- 
ment, 

§  172.    Effect  of  Approval  of  Receipt  by  the  Creditor. — 

However,  the  want  of  consideration  for  this  assumption  of  re- 
sponsibility by  the  creditor  is  only  apparent.  As  already 
stated,  the  officer  is  under  no  obligation  to  accept  a  receipt 
from  any  one.  It  is  essentially  different  from  the  statutory 
delivery  bond  (of  which,  more  hereafter).^  The  officer  alone 
is  directly  accountable  for  the  suMciency  of  the  receiptor,  and 
assumes  all  the  risks  of  his  continuing  solvent  up  to  the  time 
when  he  may  be  called  upon  to  respond.  And  yet  either  cred- 
itor or  debtor,  or  both,  may  be  interested,  as  a  matter  of  econ- 
omy, in  having  the  goods  receipted  for,  rather  than  removed, 
and  held  by  the  officer,  or  placed  in  charge  of  an  ordinary 
keeper.  This  is  the  general  motive  for  accepting  a  receipt  in 
lieu  of  the  property,  and  for  these  reasons  the  approval  is  re- 
garded as  the  legal  equivalent  of  an  assignment,  with  the 'con- 
sequences stated  in  the  next  preceding  section.^  The  same  re- 
sult has  been  held  to  follow,  where  a  receiptor,  apparently  good 
when  his  obligation  was  accepted,  eventually  proved  to  be  in- 

u  Austin  v.  Burlington,  34  Yt.  606. 
i«  Clark  V.  Clough,  3  Greenl.  357. 
u  Fambam  v.  Oilman,  24  Me.  260. 
M  Jewett  V,  Dockray,  34  Me.  45. 

1  Postt  §  193,  et  seq, 

>  Jewett  V,  Dockray,  34  Me.  45;  Farnliam  v,  Gilman,  24  Me.  250. 


§  173     CUSTODY  OP  CHATTELS  UNDEB  ATTACHMEZn*.  .        812 

Bolventy  and  the  only  approval  by  the  creditor  was  his  adoption 
of  the  officer's  act,  by  bringing  a  suit  against  the  bailees  in 
the  name  of  the  sherifE.^  And  where  the  approval  was  made 
by  the  plaintiff's  attorney,  acting  nnder  his  general  authority, 
it  was  held  binding  on  the  client,  and  would  release  the  officer, 
however  imprudently  such  attorney  may  have  acted  in  the 
matter.^  Nevertheless,  it  is  held  in  the  State  of  Maine,  where 
the  decisions  are  most  numerous  in  favor  of  the  doctrine  here- 
in advanced,  that  an  approval  of  the  receiptor's  ability  merely 
will  not  excuse  the  officer  from  trying  to  find  the  property, 
that  it  may  be  sold  on  execution^  or  from  suing  on  the  receipt.^ 

§  173.  Extent  to  wMoh  Receipt  Operates  by  way  of  Estop- 
pel.— While  it  is  true  that  the  effect  of  thia  peculiar  class  of 
contracts  is  restricted  by  operation  of  law  within  narrower 
bounds  than  the  express  provisions  would  seem  to  warrant,  it 
is  equally  true  that  they  are  extended  in  another  direction  over 
a  subject  not  clearly  comprehended  in  the  express  terms  of 
the  undertaking.  They  even  serve  as  a  guarantee  to  the  officer 
against  the  consequences  of  failure  to  discharge  his  duty  in 
making  the  levy.  Ordinarily,  any  contract  of  indemnity  giv- 
en to  an  officer  in  consideration  of  his  willful  failure  to  dis- 
charge a  duty  imposed  upon  him  by  law,  will  not  serve 
as  the  foundation  of  an  action.  It  is  absolutely  worthless, 
however  formal  and  complete  in  it&  parts,  and  however  well 
attested  and  approved  it  may  be.  It  is  contrary  to  public  pol- 
icy, that  officers  should  be  permitted  to  shirk  their  legally  im- 
posed duties,  as  soon  as  the  apprehension  of  pecuniary  loss  is 
removed.  But  the  same  result  may  be  accomplished  by  a  re* 
ceipt,  which  estops  the  party  who  gives  it  from  denying  the 
performance  of  the  duty,  to  secure  abstinence  from  which  the 
receipt  was  given.  Thus,  where  an  action  was  brought  on  a 
receipt  given  in  a  case  of  mere  nominal  attachment,  where  the 
officer  did  not  seize  the  goods,  but  merely  returned  them  as 
attached   and  took  the  receipt,  it  was  held  that  the  giver  of 

<  Howard  o.  Whittemore,  9  N.  H.  133;  Bunlett  v,  BeU,  5  N.  H.  433;  lAwrenoe 
V.  Rice,  12  Met.  (Mass.)  527. 
*  Jenny  v.  Delesdemieri  20  Me.  183;  Bice  v,  Wilkins,  21  Me.  558. 
s  AUen  V.  Doyle,  83  Me.  42a 
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the  receipt  could  not  question  the  truth  of  the  return,  or  deny 
the  attachment,  in  order  to  show  a  want  of  consideration  for 
his  agreement.^  Though  the  receiptor  is  not  a  party  to  the  at- 
tachment suit,  he  is  nevertheless  bound  by  the  judgment.^  He 
cannot,  in  the  absence  of  f  raud«  dispute  either  that  the  goods 
were  attached,  nor  that  they  were  delivered  to  him  as  acknowl- 
ledged.^  Nor  is  it  any  defense  to  an  action  on  the  receipt  to 
show  that  no  attachment  of  the  goods  had  been  actually  made, 
nor  to  show  that  the  defendant  in  the  attachment  proceedings 
had  been  seized  in  execution  upon  the  suit,  and  had  sworn 
himself  out  of  jail,  such  commitment  having  been  made  with* 
out  the  privity  of  the  creditor,  and  a  demand  having  been  made 
within  thirty  days.^  But  in  Vermont  it  has  been  held,  that  if 
the  property  be  demanded  by  a  sheriff  of  a  receiptor,  on  execu- 
tion, and  before  a  reasonable  time  for  delivery,  the  debtor  be 
committed  on  the  execution,  and  no  alias  execution  be  taken-out, 
it  excuses  the  receiptor  from  any  delivery  on  that  demand.^ 

The  officer  may  maintain  an  action  of  trover  against  the  re- 
ceiptor for  property  returned  as  attached,  though  it  was  never 
actually  seized  or  even  seen  by  the  attaching  officer.®  It  is 
even  held  in  Vermont  that  the  receipt  is  conclusive  upon  the 
party  who  gives  it,  as  to  the  goods,  their  value  and  owner- 
ship J  But  this  gives,  by  implication,  an  effect  to  the  receipt 
which  in  most  of  the  other  States  is  very  properly  denied  to 
it,  for  the  reason  that  such  a  construction  is  not  at  all  essential 
to  the  security  of  the  officer,  which,  as  has  been  fully  shown, 
is  the  sole  purpose  of  the  receipt.  We  have  already  stated  in 
another  chapter,  that  the  value  fixed  bv  the  officer's  return  is 
not  absolutely  conclusive   upon  him.^    For  similar  reasons 

1  Morrison  v,  Blodgett,  8  N.  H.  238;  29  Am.  Deo.  653;  Webb  v.  Steele,  13  N. 
H.230. 

a  Brown  v.  Atwell,  31  Me.  351;  Drew  v.  Llvennore,  40  Me.  266. 

«  Allen  V.  Butler,  9  Vt.  122;  Lowry  v.  Cady,  4  Vt.  604;  24  Am.  Deo.  628;  Stlm- 
Bon  V.  Ward,  47  Yt.  624;  Spencer  v.  Williams,  2  Vt.  209;  19  Am.  Deo.  711. 

*  Lyman  v.  Lyman,  11  Mass.  219. 
6  Jameson  v.  Ware,  6  Yt.  610. 

•Pettes  V.  Marsh,  15  Yt.454;  40  Am.  Deo.  689;  Brown  v.  Crockett,  22  Me. 
637.  And  in  Massaohnsetts  it  1b  held  that  the  receipt  does  not  prevent  the  of- 
ficer from  taking  property  from  the  debtor,  when  it  \a  still  in  his  possession. — 
Bond  V.  Padelf ord,  13  Mass.  894. 

f  Bowley  t>.  Angire,  49  Yt.  41;  Catlin  v.  Lowry,  1  D.  Chipman,  896.  See,  also» 
Jones  V,  Gilbert,  13  Conn.  607. 

*  Ante,  i  143. 
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8ucb  statement  of  value,  while  it  is  unquestionably  prima  fa- 
de evidence  of  the  value  in  an  action  on  the  receipt,  and  is 
properly  held  as  fixing  the  limits  to  his  liability,  will  not  be 
held  to  conclude  him  from  showing  in  defense,  that  the  goods 
of  which  he  has  accepted  the  charge  were  over-valued.^ 

It  is  necessary  to  the  officer's  security,  and  does  not  concern 
the  receiptor  at  all,  that  there  shall  be  no  question  as  to  the 
validity  of  the  attachment.  If  the  receipt  had  not  been  given, 
the  goods  would  have  been  actually  seized  and  held.  Hence, 
the  receiptor  should  not  be  permitted  to  question  the  perform- 
ance of  the  act  from  which  he  was  instrumental  in  holding  the 
officer's  hand.  But  when  it  is  a  question  of  value,  or  a  defense 
to  the  action  by  the  officer,  which  would  be  equally  available 
in  an  action  against  him,  the  case  is  obviously  different.  The 
receiptor  is  but  the  agent  or  servant  of  the  officer,  whose  duty 
it  is  to  save  his  employer  from  injury .^^  It  may  be  another 
question,  where  there  is  an  agreed  valuation  expressed  in*  the 
receipt,  which  is  fixed  for  the  purpose  of  avoiding  the  trouble 
of  estimating  it  more  accurately.  Any  subsequent  estimate 
made  after  the  goods  were  disposed  of  might  well  be  rejected, 
and  the  parties  bound  to  the  sum  agreed  upon  at  a  time  when 
they  had  an  opportunity  to  fix  it  by  inspection  of  the  property. 
So,  where  the  sheriff  has  made  a  return  of  the  value  of  the 
goods,  based  upon  the  receiptor's  estimate,  and  such  return  }s 
taken  as  conclusive  upon  the  oftcer,  there  is  good  reason  for 
holding  the  receiptor  as  conclusively  bound  by  the  value  stated 
in  the  contract.  But  to  hold  that  the  defendant  in  an  action 
on  the  receipt  may  not  show  that  the  interest  of  a  partner  at- 
tached on  mesne  process  is  nothing,^^  seems  unreasonably  strict 
upon  the  bailee.  In  an  action  against  him  by  the  sheriff,  he 
should  be  permitted  to  offer  any  evidence  tending  to  prove  that 
the  officer  himself  was  not  liable.  The  interest  of  the  partner 
is  necessarily  unliquidatd  at  the  time  of  the  levy,  and  conse- 
quently is  a  matter  of  uncertainty,  which,  when  ascertained, 
should  govern  the  liability  of  the  custodian.  But  for  general 
purposes,  it  is  held  that  the  receipt  will  estop  defendant  from 

0  Sawyer  v.  Mafton,  19  Me.  49;  Spear  u.  HillJ52  K.  H.  823. 
10  Dillenbaok  v.  Jerome,  7  Cow.  294. 
u  Steyens  v.  StevexiBi  99  Conn.  474» 
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denying^  that  an-attachable  interest  was  seized.^  When  the 
questions  of  the-ownership  of  the  property,  and  its  liability  to 
attachment,  have  been  adjudicated,  so  as  to  be  binding  upon 
the  parties,  tne  officer,  and  in  fact  the  whole  world,  it  would 
certainly  not  be  competent  for  the  receiptor,  in  an  action 
brought  by  the  officer  to  enforce  his  demand  for  the  goods,  to 
set  up  as  a- defense  that  they  were  not  the  property  of  the  de- 
fendant, or  that  they  were  by  law  exempt  from  attachment.^ 
It  is  only  when  such  defenses  as  these  are  still  available  to  the 
officer  who  has  discharged  his  duties  faithfully ,-^that  they  may 
be  urged  by  the  receiptor  in  his  own  defense. 

It  is  held,  however,  that  in  an  action  against  the  bailee  for 
conversion  of  the  property,  he  may  show  in  mitigation  of  dam- 
ages that  the  property  was  subsequently  levied  on  under  an 
execution  against  the  owner,  and  sold,  and  the  proceeds  ap- 
plied in  satisfaction  of  the  judgment  debt.^^ 

§  174.    Defendant's- Title  Disputed  by  Receiptor.— One  of 

the-questions  incident  to  the^ontingent  liability  of  the- receiptor 
to  the  attaching  officer  is,  whether  the  former,  in  defense  to  an 
action  by  the  latter,  may  show  that  the  things  attached  could 
not  have  been  held  as  the  property  of  the  defendant.  It  turns 
entirely  upon  the  proposition  that  even  though  the  receipt  is 
absolute-in  itsterms,  and  conclusive  as  to  recitals  and  admis- 
sions, it  is,  nevertheless,  by  operation  of  law,  dependent  upon 
the  liability  of  the  oflScer  to  the  creditor  or  owner.  Whatever 
will  be  available-as  a  defense  to  an  action  brought  to  enforce 
his  liability,  will  serve  as  a  defense  to  an  action  brought  by 
him-against  the  receiptor.^  If  the  officer  cannot  be  held  liable 
for  failure  to  produce  the-goods  taken  on  mesne  process,  or  to 
restore  them  to  the  owner,  he  cannot  maintain  an  action  against 
his  subordinate  custodian  for  failure  to  deliver  them  on  demand, 
even  when  he  has  expressly  agreed  so  to  do.  Where  the  lan- 
guage-of  the  receipt  was  in  part  as  follows :  "^  *  *  This 
receipt  shall  be-conclusive-evidence  against  me-as^athe^-receipt 

13  Easton  v,  Gk>odwin,  22  Minn.  426. 
^  Bacon  v,  Daniels,  116  Mass.  474. 
i«  BaU  V.  Liney,  48  K.  Y.  6;  8  Am.Bep«^U. 
^  Fowler  v.  Bishop,  31  Conn.  66a 
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of  Baid  property,  the  value,  and  my  liability  under  alt  circum* 
stances  to  said  officer,"  it  was  held  that  the  claim  that  the  air 
tached  property  did  not  belong  to  the  defendant,  could  not  avail 
as  a  defense  to  the  action  on  the  receipt ;  but  it  was  because 
the  officer's  liability  to  the  creditor  would  not  end  on  that  show- 
ing.^ So,  where  the  receipt  contained  an  admission  that  the 
property  attached  (a  vessel)  belonged  to  defendant,  it  was  held 
that  a  mortgagee  who  gave  an  accountable  receipt  for  the  ves* 
sel  could  not  avoid  his  liability  by  showing  that  his  claim  ex- 
ceeded the  value  of  the  property,  and  hence  that  defendant  had 
no  attachable  interest  in  the  property  of  any  value.^  And  in 
another  case,  it  is  decided  in  an  action  on  a  receipt,  agreeing 
to  re-deliver  the  property  attached,  on  demand,  that  it  was  no 
excuse  for  non-delivery  that  the  title  to  such  property  was  not 
in  the  defendant  named  in  the  writ  on  which  it  was  attached.^ 
The  latter  decision  of  the  three  mentioned  is  the  only  one 
that  flatly  denies  the  right  of  the  bailee,  when  sued  on  his  con- 
tract to  re-deliver,  to  set  up  as  a  defense  that  the  defendant 
was  not  the  owner  of  the  property.  Taken  as  an  unqualified 
statement  of  the  general  doctrine,  it  will  be  found  not  in  har- 
mony with  other  decisions  upon  the  same  question.  This  de- 
fense is  held  good  in  Massachusetts,^  and  in  Maine,^  as  well 
as  most  if  not  all  the  other  States  where  this  method  of  hold- 
ing attached  personalty  is  practiced  J  It  matters  not  that  the 
receiptor  claims  the  property  as  his  own,^  or  that  the  instru- 
ment under  which  it  is  sought  to  charge  him  is  under  seal;  the 
question  is,  whether  the  officer  is  accountable  for  the  property 
to  either  of  the  parties  in  the  attachment  suit.^  It  may  help 
the  defense,  under  certain  circumstances,  to  show  that  the  offi- 
cer was  informed  at  the  time  of  taking  the  receipt,  or  prior 
thereto,  that  the  property  attached  did  not  belong  to  the  de- 

a  Penobscot  Boom  Ck>.  o.  WUkixis,  27  Me.  a4ft. 

s  Drew  V.  livermore,  40  He.  266. 

4  Clark  t;.  Gaylord,  24  ConiL  484. 

s  Burt  V,  Ferkinft,  9  Gray,  317;  Learned  t;.  Bryant,  18  Mass.  224. 

«  Fisher  v,  Bartlett,  8  Me.  122;  22  Am.  Dec.  225;  Lathrop  v.  Cook,  14  Me.  414. 

7  Drayton  v.  Merritt,  83  Cjonn,  184;  Webster  v.  Harper,  7  N.  H.  591;  Adams 
V.  Fox,  17  Vt.  361. 

8  Adams  v.  Fox,  17  Yt.  361;  Drayton  v.  Merritt.  23  Conn.  184;  Lathrop  v.  Cook, 
14  Me.  414. 

>    0  Drayton  v.  Merritt,  83  Conn.  184;  Collins  v.  Smith,  16  Vt.  9. 
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f  endant^^  But  where  the  property  is  re-claimed  by  some  one 
other  than  the  defendant,  the  bailee- is  justified  in  returning  it 
to  the  true  owner,  and  showing  the  fact,  when  he-is  subjected 
to  an  action  for  failure  to  deliver  the  property. ^^  The  officer's 
liability  for  trespass  is  no  reason  why  he  should  be  entitled  to 
the  custody  of  the  chattels  wrongfully  seized.  It  is  his  lia- 
bility, as  a  custodian  alone,  that  renders  his  bailee  liable  to 
him,  and  then  only  where  the  bailee's  refusal  to  surrender  the 
property,  or  his  misfeasance  while  in  charge,  fixes  or  enhances 
the  officer's  liability.  The  question  whether  the  fact  that  the 
article  seized  on  mesne  process  is  exempt  by  statute  can  be 
interposed  by  the  receiptor  as  an  excuse  for  failure  to  keep  the 
terms  of  his  contract,  must  be  settled  by  the  same  rule.  It 
has  been  decided  both  ways  in  Massachusetts.  In  one  case  it 
is  held  that  the  receiptor  may  rely  upon  such  exemption  as  a 
defense,^^  and  in  another  case  that  he  may  not.'^  If  the  claim 
of  exemption  stands  in  a  position  to  become  available  to  the 
officer,  there  can  be  no  doubt  that  it  would  be  equally  available 
for  his  bailee.  And  even  if  the  officer  has,  by  his  return, 
closed  the  door  of  escape  from  his  liability  to  plaintiff,  but  at 
the  same  time  holds  the  property  wrongfully,  there  is  no  reason 
why  the  receiptor  should  be  mulcted  for  refusing  to  aid  in  the 
wrong. 

§  175.    Officer  has  Special  Property  In  Goods  Attached. — 

The  accountability  of  the  officer  for  personal  property,  held 
under  mesne  process,  clothes  him  with  certain  proprietary 
rights.  It  only  wants  the  usufruct  and  the  right  of  disposal 
to  render  his  ownership  absolute.  The  special  property  which 
he  acquires  by  virtue  of  the  levy,  and  as  a  necessary  incident 
of  his  accountability,  continues  while  the  property  is  subject 
to  the  action  of  the  court  under  the  process  by  which  it  was 
taken,  and  is  quite  independent  of  any  acquiescence  on  the 
part  of  either  of  the  parties  to  the  controversy.^  It  is  held 
that  the  special  title  acquired  by  the  levy  of  the  writ  not  only 

.10  Adams  v.  Pox,  17  Vt.  361. 
u  Fisher  o.  Bartlett,  8  Me.  122;  22  Am.  Dec  225J 
^  Thayer  v.  Hunt,  2  Allen,  449. 
u  Smith  0.  Cndworth,  24  Pick.  196. 
1  Bhoada  «.  Woods,  41  Barb.  471;  Bkiimer  o,  Btnart^  89  Barb.206L 
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gives  the  officer  the  general  control  as  custodian,  but  clothes 
him  with  an  insurable  interest  in  the  property.^  But  the  most 
important  and  essential  feature  of  this  special  title  is,  that  it  is 
sufficient  to  support  any  form  of  action  by  the  officer  necessary 
to  maintain  his  possession  and  control  of  the  property  until  its 
disposal  by  judgment  or  order  of  the  court.  Where  the  re- 
ceiptor fails  or  refuses  to  deliver  the  goods  upon  demand,  the 
action  of  trover,  or  any  equivalent  action  under  the  Code  of 
Procedure,  will  lie.^  And  where  judgment  was  obtained,  and 
the  officer  paid  the  same  within  thirty  days,  it  was  held  that, 
after  making  a  demand  of  receiptor  for  the  property,  he  could, 
after  thirty  days  from  the  time  of  such  demand,  bring  suit  on 
the  receipt.^  So  the  officer  may  maintain  trespass  against  the 
servant  of  the  receiptor.^  And  in  order  to  entitle  the  officer 
to  this  remedy,  it  is  not  essential  that  he  should  have  had  ac- 
tual possession.^  As  stated  in  the  next  preceding  section,  the 
receiptor,  at  least,  may  be  held  liable  to  the  officer,  even  where 
the  levy  is  not  by  taking  actual  possession  of  the  property. 
He  cannot  dispute  the  attachment  upon  which  the  receipt  is 
predicated,  and  for  this  reason,  if  no  other,  would  be  precluded 
from  questioning  the  officer's  possessory  right  upon  that 
ground.^  The  officer's  right  of  action  against  the  receiptor  ac- 
crues on  demand  of  the  thing  in  which  he  has  the  especial  pro- 
prietary interest,  and  it  is  no  defense  that  the  receiptor  gave 
notice  that  he  would  deliver  it  on  a  future  day.  Positive  re- 
fusal is  not  necessary.^  Nor  will  he  be  allowed  to  show  in 
defense  that  he  offered  similar  goods  in  lieu  of  those  receipted 
for.®  So,  where  the  receipt  was  conditioned  to  re-deliver  the 
property  on  demand,  or  indemnify  him  against  all  damages  he 
might  sustain  in  consequence  of  having  attached  the  same,  it 

3  White  t7.  Madison,  26  How.  Fr.  481. 

»  CargiU  v.  Webb,  10  N.  H.  199;  Webb  ».  Steele,  13  N.  H.  230;  Holt  v.  Bur- 
bank,  47  N.  H.  164;  Sibley  o.  Story,  8  Vt  15;  Baker  v.  Fuller,  21  Pick.  318; 
Barker  v.  Miller,  6  Johns.  195.  The  sheriff  and  creditor  cannot  join  in  a  suit 
for  the  conversion  of  the  property.— Schaeffer  v.  Marienthal,  17  O.  St.  183. 

*  Colwell  V.  Eichards,  9  Gray,  374. 

*  Sinclair  v.  Tarbox,  2  N.  H.  135. 
«  Lowry  v.  Walker,  5  Vt.  181. 

'  Supra,  §  173. 

«  Scott  V.  Whittemore,  27  N.  H.  309. 

0  Smith  V.  Mitchell,  31  Me.  287;  Scott  v.  Whittemore,  27  K.  H.  309;  SeweU  «• 
Sowles,  13  Vt.  171;  GUmore  v.  McNeil,  46  Me.  532. 
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was  held  an  absolute  promise  to  return  the  property  on  demand, 
and  a  failure  to  do  80  could  not  be  justified  under  the  clause 
providing  for  indemnity .^^  So  also,  where  hay  and  live  stock 
were  levied  on  under  the  same  writ,  and  receipted  for,  the 
bailee  could  not  justify  his  failure  to  produce  the  hay  by  show- 
ing that  it  was  fed  to  the  stock."  Where  ons  of  two  joint 
owners  of  personal  property  forcibly  took  it  from  the  posses- 
sion of  the  sheriff,  who  had  seized  it  under  an  attachment 
against  the  co-owners,  it  was  held  that  the  officer  could  main- 
tain trespass  on  account  of  such  taking.^ 

In  trover  by  an  officer  against  the  bailee,  who  has  ghnen  a 
receipt  for  the  property  attached,  the  latter  has  been  held 
liable  for  conversion,  where  he  has  destroyed  it  by  his  own^u^t ; 
or  in  case  of  live  stock,  if  he  has  killed  it  by  violence  or  cruel 
treatment,  or  suffered  it  to  die  from  starvation,  or  want  of  or- 
dinary care ;  but  the  burden  of  proving  such  want  of  care  is 
upon  the  officer  alleging  it,  as  the  receiptor  will  be  presumed 
to  have  done  his  duty,  until  the  contrary  is  shown.^^  How- 
ever, it  does  not  seem  to  be  uniformly  held  that  it  is  the  indis- 
pensable duty  of  the  keeper  or  bailee  to  provide  food  for  live- 
stock for  which  he  has  receipted.  His  duties  in  the  premises 
cannot  be  more  onerous  than  those  devolving  upon  the  officer 
by  whom  the  levy  is  made ;  and  it  is  held  in  Massachusetts, 
where  the  officer  sought  to  excuse  himself  from  seizing  such 
property  because  of  the  expense  of  its  care,  that  the  owner  of 
cattle  attached  on  mesne  process  must  provide  them  with  food ; 
and  if  they  die  for  the  want  of  it,  the  loss  falls  upon  him.^^ 
Where  the  receipt  is  given  by  two  or  more,  their  custody  of 
the  goods  will  be  regarded  as  joint,  and  a  demand  made  upon 
either  will  be  sufficient  to  support  an  action  against  both  or 
all.^  But  a  demand  is  in  general  necessary  to  fix  the  re- 
ceiptor's liability.^    It  is  from  the  time  of  the  demand  that 

M  Page  ©.Thrall,  11  Vt.  230. 
^  ScoU  V.  Whlttemore,  27  N.  H.  300. 
u  Whitney  v.  Ladd,  10  Vt.  166;  Gibbs  v.<2iaB»,  10  Mass.  12dL 
u  CroBS  V,  Brown,  41 K.  H.  283. 
1^  Sewall  V,  Mattoon,  9  Mass.  63S. 

^  Oriswold  v.  Plumb,  13  Mass.  298;  Mazfield  v.  Scott,  17  Yt.  6dlr 
u  BickneU  v.  HiU,  33  Me.  297;  Bacon  v.  Thorp,  27  Comu  J251;  CaipeDfieir  v« 
SneU,  37  Yt.  266;  Famham  v.  Cram,  16  Me.  79 
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the  statute  of  limitatione  begins  to  ran.  Neyertheless^  there 
may  be  circumstances  connected  with  the  case*  that  render  a 
demand  unnecessary  to  the  right  of  action  by  the  officer.  Thus, 
it  was  held  that  a  receiptor  who  used  the  property  by  giving 
a  mortgage  thereon  for  his  own  debt  was  liable  in  trover,  and 
no  demand  was  necessary  ;  also,  that  a  co*receiptor,  cognizant 
of  the  giving  of  such  mortgage,  and  who  did  nothing  to  pre- 
vent it,  was  liable  as  joint  conversioner.^^  These  receipts 
seem  to  be  given  to  the  deputy  who  makes  the  levy  as  well  as 
to  the  chief  officer.  But  where  it  was  given  to  a  deputy  mar- 
shal, conditioned  to  deliver  the  property  receipted  for  to  any 
officer  authorized  to  receive  the  same,  it  was  held  that  the  ac- 
tion could  be  maintained  by  the  marshal  in  his  own  name.^ 
This  would  seem  to  be  the  rule  in  all  cases,  whether  the  receipt 
was  conditioned  to  deliver  to  the  officer  or  his  deputy.  Li- 
deed,  one  would  infer,  from  the  general  rules  governing  official 
responsibility,  that  the  chief  officer  mu8t  bring  the  action  in  his 
own  name  on  receipts  taken  by  his  deputy ;  but  it  is  held  other- 
wise. The  deputy  sheriff  may  bring  an  action  in  his  own 
name  on  a  receipt  taken  by  himself,  as  it  is  regarded  as  a  per- 
sonal contract.^^  So  it  was  held  that  one  who  served  a  writ 
by  special  authority-could  maintain  jjk  actionJn  his-owiMiame 
on  the  receipt  taken-theref or.^ 

§  176«    Means  of  Devesting  Officer^  Special  Title  Prior  to 

Judgment. — The  most  obvious  method  of  devesting  the  rights 
of  the  officer  is  by  putting  an  end  to  the  suit^  or,  at  least,  that 
branch  of  it  under  which  he  holds  possession.  When  the  writ 
is  quashed,  or  the  attachment  dissolved,  the  property  goes 
back  to  the  owner.  But  it  is  held  in  Nebraska  that,  after  the 
dissolution,  the  officer  may  still  hold  possession  of  the  property 
during  the  time  fixed  for  plaintiff  to  file  his  petition  in  error, 

17  Stevens  tr.  Eames,  22  N.  H.  568.  [It  was  held  in  this  case  that  the  sheriff 
did  not  waive  his  claim  on  the  receipt  by  acting  as  auctioneer  at  the  sale  un- 
der the  mortgage,  there  being  no  collusion,  secrecy  or  un£aimea8,jor  intention 
on  his  part  to  waive  his  special  proprietary  rights.] 

18  Smith  v.  Wadleigh,  18  Me.  95;  Davis  v.  Miller,  1  Yt.  9. 

u  Hutchinson  v. Farkhoist,  LAik.  (Vt.)  258;  BrowneU  t^Manohesterrl-Plck. 
232. 
»>  Mazfleld  o.  Scott,  17  Vt  6aL 
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but  the  time  shoulcl  not  exceed  twenty  days.^  But  tlie  special 
title  of  the  officer  may  be  devested  bj  his  own  act.  Thus,  in 
Louisiana,  where  the  sheriff  of  another  State,  who  had  acquired 
a  special  property  in  goods  under  an  attachment,  before  issue 
joined,  without  authority  of  law  or  of  the  parties  litigant, 
shipped  them  to  Louisiana,  and  ordered  an  agent  to  dispose  of 
them  at  private  sale,  it  was  held  that  he  thereby  lost  all  his 
special  proprietary  interest  in  the  goods,  and  they  might  be 
seized  by  the  original  owner,  or  attached  at  the  suit  of  the 
latter's  creditors.^  But  the  mere  removal  of  the  goods  from 
the  State  where  they  were  seized,  will  not  have  this  effect. 
They  may  be  taken  beyond  the  boundaries  of  the  jurisdiction 
of  the  court,  and  even  into  a  sister  State,  if  so  removed  in  the 
exercise  of  the  officer's  judgment  as  to  what  is  best  for  the  in- 
terest of  the  parties,  without  in  the  least  weakening  the  title 
by  which  he  claims  them,  or  his  right  of  recovery  from  a 
stranger.^  The  officer  may  also  pursue  the  property  when  re- 
moved from  his  precinct  without  his  consent,  after  attachment. 
Indeed,  he  is  bound  to  do  so,  in  order  to  meet  the  requirements 
of  the  law.^  And  where  this  special  property  was  set  up  as 
'  the  foundation  of  a  claim  to  property  which  had  been  attached 
in  a  sister  State,,  it  was  properly  held  that  the  assertion  of  such 
a  claim  was  not  to  be  considered  as  an  attempt  to  execute  the 
process  of  another  State  within  the  borders  of  the  State  of 
New  York.*  The  special  property  of  the  officer  is  not  devested 
by  a  sale  made  to  an  innocent  purchaser  for  value  by  the  de- 
fendant, who  manages  surreptitiously  to  gain  possession  of  the 
property  from  the  hands  of  the  bailee.^  Nor  is  the  sheriff's  title 
devested  when  the  goods  are  replevied,  and  taken  from  his 
hands  by  the  coroner  or  other  officer.  The  general  property 
is  still  said  to  be  in  abeyance,  and  for  the  coroner's  failure  to 
take  a  sufficient  replevin  bond,  the  sheriff^  and  not  the  attach- 

^  state  V.  Canningham,  9  Neb«  146. 

a  Dick  V.  Bailey,  2  La.  An.  974;  46^  Am.  Deo.  061. 

*  Brownell  v.  Manchester,  1  Pick.  230, 

*  Lovejoy  v.  Hutchins,  23  Me.  272. 
»  Bhoads  v.  Woods,  41  Barb.  471. 

0  Garr  v.  Farley,  12  Me.  328.  Bat  when  the  attached  goods  are  retnmed  bjr 
the  receiptor  to  the  defendant,  and  by  him  sold  to  the  receiptor,  the  latter 
may  hold  them  against  a  subseqaent  attachment— Denny  v,  Willard,  11  Pick. 
C19;22Am.  Dec.  889. 

L  Attach  .-^ai. 


§  177    cusTODr  OF  chatiees  undeb  attachment.        822 

ing  creditor,  mast  sue  J  And  though  it  is  true  that  the  sheriff 
may  devest  himself  of  *  all  proprietary  rights  in  respect  to  the 
property  attached,  by  acting  adversely  to  the  interests  of  the 
parties  for  whom  he  holds  such  special  title,  such  rights  are 
not  lost  by  mere  irregularities.®  Allowing  a  third  party  to  en- 
ter the  room  in  which  the  property  attached  is  situated,  and  to 
have  a  key  thereto,  is  not  such  an  act  as  will  constitute  an 
abandonment  by  the  sheriff  of  his  rights  in  the  property.^ 
But  a  sale  of  the  property  with  the  concurrence  of  the  officer, 
the  parties  and  the  receiptor,  extinguishes  at  once  this  special 
property  and  all  claims  by  the  officer  upon  the  receiptor.^^ 
So  the  special  title  of  the  officer  and  all  its  incidents  are  ter- 
minated by  an  assignment  of  the  receipt  to  the  creditor  after 
judgment  in  his  favor. ^^ 

§  177.  Rights  of  Keeper  of  Attached  Ghattels.— The  receipt- 
or or  bailee  of  personal  property  seized  under  mesne  process, 
occupies  quite  a  different  position  in  the  estimation  of  the 
courts  of  mosi  of  the  States,  from  that  occupied  by  the  officer 
who  makes  the  levy.  The  latter,  as  we  have  seen,  acquires  a 
special  property  in  the  thing,  which  will  support  trover,  tres- 
pass or  replevin,  or  an  indictment  for  larceny,  against  the  one 
taking  it,  and  it  may  be  recovered  as  the  property  of  such  offi- 
cer.^ But  in  most  cases  it  has  been  held  that  the  receiptor  ac- 
quires no  proprietary  interest  in  the  property,  by  reason  of  his 
accountability  to  the  officer  under  whom  he  holds,  that  will 
support  an  action  against  any  one  for  disturbing  his  possession.^ 
For  the  reason  that  he  is  a  mere  servant  or  agent  of  the  officer, 
it  is  held  that  he  cannot  maintain  trover  against  one  who  con- 
verts the  property,®  nor  replevin  to  recover  the  possession  there- 

7  Ladd  V.  Korth,  2  Mass.  514.  It  is  very  inacourate  to  speak  of  the  general 
title  to  attached  property  as  "  in  abeyance,"  in  consequence  of  the  attachment. 
The  action  is  not  to  determine  the  title  to  the  property,  but  whether  it  is  sab- 
ject  to  condenmation  for  the  debt. 

8  Marshall  v,  Marshall,  2  Hoos.  (Del.)  125. 

9  Commonwealth  v,  Brigham,  123  Mass.  248.. 
w  Kelly  V,  Dexter,  15  Vt  310, 

11  Moore  v.  Fargo,  112  Mass.  264. 
1  Supra,  §  175. 

s  Peiiey  V.  Foster,  9  Mass.  112;  Warronv.  Leland.  Id.  265;  Lndden  t\  Ubvrtti, 
Id.  104;  6  Am.  Doc  45. 

•  Lndden  v.  Leavitt,  9  Mass.  104;  6.  Am  Dec  45. 
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of .^  And  where  they  are  feloniously  taken,  an  indictment  will 
not  He  for  larceny  of  the  chattels  of  the  receiptor.^  But  the 
authorities  disagree  upon  this  question.  It  is  held  in  New 
York  that,  when  the  receiptor  is  bound  by  the  terms  of  his 
contract  to  deliver  the  goods  by  a  certain  day,  or  pay  the 
amount  of  the  execution,  and  has  left  the  property  in  posses- 
sion of  the  defendant,  he  may  bring  an  action  of  replevin  to  re- 
cover the  possession.^  It  is  also  held,  that  where  the  receiptor 
i^  in  actual  possession  of  the  chattels,  he  may  maintain  an  ac- 
tion of  trover  against  any  one  who  takes  them  without  a  color 
of  right.^ 

Notwithstanding  the  subordinate  character  in  which  he  as- 
sumes custody  of  the  chattels,  it  is  held  that  he  has  a  special 
property  in  them  which  will  be  sufficient  to  sustain  an  action 
for  their  conversion.^ 

There  are  abundant  reasons  why  the  latter  doctrine  should 
be  the  law,  and  where  these  reasons  prevail^  it  doubtless  will 
be  so  declared.  The  mere  fact  that  the  receiptor  is  called  the 
agent  of  the  officer,  is  no  reason  why  the  former  should  not  be 
entitled  to  maintain  a  possessory  action  for  chattels  which  he 
is  under  contract  to  deliver.  If  the  sheriflf's  special  property 
in  the  chattels  seized  comes  from  his  accountability  for  them, 
it  would  seem  that  the  liability  of  the  receiptor  should  have 
the  same  effect.  Of  course,  the  receiptor  has  no  possessory 
right  as  against  the  officer  after  demand ;  but  for  the  time  be- 
ing, at  least,  he  is  entitled  to  hold  the  chattels  against  the  claim 
of  every  one  else.  This  is  a  right  which  he  should  be  able  to  as- 
sert by  legal  means.^ 

§  178.    Custody  of  Attached  Property  after  Judgment.— The 

obligation  resting  upon  the  officer  and  his  bailee  or  keeper, 
with  their  correlative  rights,  are  not  extinguished  by  the  judg- 

*  Eastman  v.  Avery,  23  Me*  248. 

5  Commonwealth  v.  Morse,  14  Mass.  217;  Norton  r.  People,  S  Cow.  137. 

«  Miller  v.  Adsit.  16  Wend.  336. 

T  Thayer  v.  Hutchinson,  13  Vt.  604;  37  Am.  Deo.  607. 

8  Poole  V.  8ymonds,  1 K.  H.  289;  8  Am.  Dec.  71. 

9  An  agreed  custodian  of  property  claimed  by  the  parties  to  the  agreement 
cannot  be  required  to  surrender  the  i>ossession  of  the  property  by  either  party 
until  he  has  established  his  right.— Meshew  v,  Gouldi  30  La.  An.,  Pt.  1.163. 
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ment  rendered  in  the  case.  The  judgment  merely  directs  the 
officer  as  to  the  subsequent  disposition  of  the  property,  and 
tends  to  designate  the  party  to  the  action  to  whom  he  is  thence- 
forward liable  as  custodian,  until  discharged  from  such  liability 
by  a  final  disposition  of  the  subject  of  his  trust.  The  general 
property  is  still  in  the  owner  from  whom  it  was  taken,  but  if 
the  judgment  is  for  the  plaintiff,  it  is  condemned  to  sale  in  satis- 
faction of  the  demand  sued  on ;  otherwise,  it  is  to  be  restored 
to  its  proprietor,  as  determined  by  the  judgment.  And  even 
though  the  judgment  is  in  favor  of  plaintiJBE,  something  further 
is  required,  in  default  of  which  it  may  still  be  reclaimed  by 
the  general  owner.  Execution  must  be  issued  and  placed  in 
the  hands  of  an  officer  empowered  to  enforce  it  by  a  sale  of  the 
property.  And  until  the  execution  is  issued,  or  the  time  has 
elapsed  within  which  it  may  issue,  the  attaching  officer  is  the 
custodian  of  the  property,  holding  It  to  answer  the  judgment. 
The  statutory  period  after  judgment,  within  which  the  execu- 
tion must  issue  in  order  to  preserve  the  lien,  is,  in  somQ  of  the 
States,  thirty  days.  If  it  is  within  that  period  placed  in  the 
hands  of  the  attaching  officer,  the  lien  is  preserved,  although 
not  actually  taken  by  levy  within  that  time.^  When  it  hrui 
passed  to  the  hands  of  a  bailee,  the  officer  is  the  proper  party 
plaintiff  in  an  action  for  its  possession,  and  not  the  attaching 
creditor,  as  the  property  is  still  in  the  custody  of  the  law.^ 
But  where  the  creditor  does  not  take  out  an  execution  within 
thirty  days  after  the  rendition  of  judgment,  it  is  held  that  the 
officer  is  no  .longer  liable  to  him  for  the  chattels  seized  under 
mesne  process.^  Hence  he  may,  and  probably  must^  release  it 
from  attachment,  and  upon  demand,  restore  it  to  the  defend- 
ant, as  it  would  be  unreasonable  that  he  might  thenceforward 
hold  it  in  his  own  right,  without  any  liability  to  either  party. 
The  property  is  in  the  defendant,  subject  only  to  the  lien  of 
the  attachment,  and  when  that  is  extinguished  in  any  manner, 
he  is  certainly  entitled  to  restoration  to  its  possession  and  en- 
joyment. But  in  an  action  of  debt  on  the  official  bond  of  the 
sheriff  for  misfeasance  of  his  deputy,  it  appeared,  on  showing 

1  Enos  V.  Brown,  1 D.  Cfaipman,  (Yt.)  280;  Ayer  v.  Jameson,  9  Yt  9681 
s  Skinner  v.  Stnart,  39  Barb.  206. 
•  Stackpole  v.  HUton,  121  Mass.  44ft 
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of  the  plaintiff,  that  the  deputy  had  attached  goods  on  mesne 
process  in  aid  of  a  suit  by  plaintiff,  and  that  after  judgment, 
and  before  the  expiration  of  thirty  days,  had  released  the  prop- 
erty, it  was  held  no  defense  to  the  action,  that  no  notice  was 
given  of  the  suing  out  of  the  execution,  nor  demand  made  for 
the  goods,  within  thirty  days  after  judgment.^  The  officer  being 
liable  for  the  safe  keeping  of  the  goods  attached  until  thirty 
days  after  judgment,  is  to  give  plaintiff  that  time  within  which 
to  order  an  execution.  But  the  officer  has  been  held  liable 
where  the  execution  was  not  placed  in  his  hands  within  that 
period,  and  the  goods  had  been  carried  beyond  the  reach  of 
the  process  of  the  court.  This,  of  course,  was  for  the  obvious 
reason  that  an  execution  would  have  been  nugatory  under  the 
circumstances.^ 

§  179.  The  Demand. — ^But  in  order  to  recover  possession  of 
chattels  after  judgment  in  attachment,  a  demand  is  often  held 
essential.  The  officer  who  levies  the  attachment  is  not  in 
every  instance  the  one  who  executes  final  process  in  the  case. 
Where  the  execution  is  issued  to  an  officer,  other  than  the  one 
who  seized  the  property  on  mesne  process,  the  one  holding  the 
execution  must  make  a  demand  upon  the  attaching  officer,  be- 
fore he  can  proceed,  or  take  legal  measures  to  assert  his  con- 
trol over  the  goods.  ^  But  where  the  execution  is  placed  in  the 
hands  of  the  attaching  officer  himself,  no  demand  is  necessary, 
except  where  the  attached  property  is  in  the  hands  of  a  receipt- 
or.^ And  the  rights  of  the  creditor  are  not  affected,  whether 
the  execution  is  placed  in  the  hands  of  the  chief  officer,  or  his 
deputy  who  levied  the  attachment.  Notice  by  the  officer  to  his 
deputy,  within  thirty  days,  that  the  attachment  has  been  pre* 
served,  and  that'  the  creditor  claims  the  attached  property  to 
satisfy  the  execution,  is  a  sufficient  demand,  so  far  as  the  dep- 
uty is  concerned.'  When  the  circumstances  are  such  as  to  ren- 
der a  demand  upon  the  attaching  officer  necessary,  it  is  with 

4  Cooper  v.  Howry,  16  Mass.  5. 
<  PliUlips  V.  Bridge,  11  Mass  242. 
1  Ayer  v.  Jameson,  9  Yt.  d63. 

3  BickneU  v.  HiU,  33  Me.  207;  Bacon  v.  Thorp,  27  Ck>nn.  251;  Carpenter  o. 
8nell.  37  Vt.  255;  Famham  t;.  Oram,  lA  Me.  79. 
«. Humphreys  v.  Cobb,  22  Me.  380. 
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him  treated  as  a  matter  of  right.  It  is  held  essential  to  fix 
the  officer's  liability  for  the  attached  property,  even  though 
it  would  be  fruitless,  for  the  reason  that  he  could  not  deliver 
*  it.  And  a  waiver  by  the  receiptor,  of  a  demand  upon  himself, 
does  not  affect  the  officer's  right  to  a  demand.^  A  demand  made 
on  an  officer  out  of  his  precinct  for  the  attached  property,  and 
his  unqualified  refusal  to  deliver  it,  will  subject  him  to  an  ac« 
tion  at  the  suit  of  the  creditor.^ 

The  time  in  which  the  demand  must  be  made  is  generally 
fixed  at  thirty  days,  and  this  is  computed  by  the  ordinary  meth« 
od  from  the  day  upon  which  the  judgment  was  rendered, 
which  stands  as  the  last  judicial  determination  in  the  case. 
Where  the  judgment  has  been  for  any  reason  set  aside,  and  a  new 
judgment  entered,  the  thirty  days  begin  to  run  from  the  rendi- 
tion of  the  latter  judgment.  Thus,  where  default  was  suffered, 
and  judgment  entered  thereon,  through  defendant's  withdrawing 
his  appearance,  without  the  knowledge  of  plaintiff  or  his  coun- 
sel, such  judgment  was  set  aside  at  plaintiff's  suggestion,  and 
a  new  judgment  entered  on  the  default,  in  order  to  give  thirty 
days  for  the  issue  of  execution  and  the  demand  for  the  proper- 
ty.® The  circumstances  must  be  exceptional,  where  a  demand 
of  the  attaching  officer  can  be  held  necessary,  inasmuch  as 
the  attached  property  is  generally  found  in  the  custody  of  the 
officer  who  levied  the  writ,  or  of  his  bailee.  The  demand  is 
most  commonly  required  to  be  made  by  the  officer  who  levies 
the  attachment  and  holds  the  final  process.  But  when  the 
officer  having  the  execution  in  charge  is  not  the  one  who  levied 
the  attachment,  and  the  attached  property  is  in  the  hands  of  a 
bailee  who  receipted  to  the  attaching  officer,  such  receiptor 
cannot  insist  upon  a  demand  being  made  of  the  attaching  offi- 
cer as  a  condition  to  his  surrender  of  the  property.  It  is  suffi- 
cient for  him  that  the  execution  and  the  receipt  entitle  the 
officer  to  the  property  who  makes  the  demand,  and  it  does  not 
concern  him  whether  it  has  been  demanded  of  the  attaching 
officer  or  not^ 

4  Pearsons  v,  Tincker,  36  Me.  384. 

*  Scott  V.  Crane,  1  Conn.  255. 

•  Bowe  0.  Page,  54  K.  H.  190;  Bliss  v,  StevenSi  4  Yt  S8;  CaigiU  v,  Webb,  10 
N.  H.  199. 

7  Moore  v.  Fargo,  112  Mass.  264. 
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§  180.  Demand  made  of  tlie  Bailee. — ^Where  the  demand  is 
made  of  the  bailee  or  receiptor/  it  is  immaterial  whether  it  is 
made  by  the  attaching  officer  to  whom  he  gave  the  receipt  or 
not,  provided  it  be  demanded  bj  one  who  holds  an  execution 
issued  on  the  judgment,  as  well  as  the  receipt.^  But  an  ac- 
knowledgment on  the  back  of  the  receipt  of  a  due  and  legal  de- 
mand was  held  insufficient  to  prove  that  a  demand  had  been 
made  within  thirty  days  from  the  rendition  of  judgment.^ 
Neither  the  statutes  nor  the  authorities  seem  to  be  very  pre- 
cise as  to  the  formalities  of  the  demand.  In  a  case  where  a 
valuable  portion  of  the  attached  property  had  been  disposed  of 
by  the  bailee,  it  was  held  that  a  demand  made  in  the  street  was 
sufficient ;  but  in  the  same  case  it  was  decided  that  in  consid- 
eration of  the  demand  being  made  elsewhere  than  at  the  house 
of  the  bailee,  he  should  have  a  reasonable  time  in  which  to 
produce  the  property.*  Under  several  writs  the  officer  levied 
on  a  vessel,  the  property  of  the  debtor,  and  it  was  released  on 
a  receipt  from  the  bailee,  and  on  judgment  in  one  of  the  cases 
a  demand  was  made  and  refused.  Pending  an  action  on  the 
receipt,  judgments  and  executions  were  had  in  the  other  suits, 
and  it  was  held  that  no  new  demand  was  necessary.  As  all 
the  judgments  were  less  in  the  aggregate  than  the  value  of  the 
vessel,  plaintiff,  in  the  action  on  the  receipt,  was  entitled  to 
judgment  for  the  amount  of  all  the  judgments  rendered  in  at- 
tachment.^ This  would  seem  to  indicate  that  where  the  amount 
of  the  judgment  in  the  attachment  suit  is  less  than  the  value 
of  the  property,  the  former  would  be  the  measure  of  damages 
in  an  action  on  the  receipt.  So  it  would  be,  if  the  officer  is 
discharged  from  liability  to  the  owner  of  the  property.  But 
where  the  sheriff  has  this  liability  to  meet,  it  cannot  be  deter- 
mined by  any  other  standard  of  measurement  than  the  value 
of  the  chattels  seized.  And  in  any  case  where  the  property 
taken  is  of  less  value  than  the  amount  of  the  judgment,  it  is 

1  And  a  demand,  it  seems,  is  generaUy  necessary.— Bicknell  v.  Hill,  33  Me. 
297;  Bacon  v.  Thorp,  27  Conn.  251;  Carpent«r  t.  Snell,  37  Yt.  255;  Famhamv. 
Cram,  16  Me.  79. 

3  Davis  V.  Miller,  1  Yt.  9;  Moore  v.  Fargo,  il2  Mass.  254;  Stewart  v.  Platts, 
20  N.  H.  76. 

<  Fowles  r.  Pindar,  19  Me.  420. 

«  Gilmore  v.  McNeil,  46  Me.  532. 

s  Hinckley  v.  Bridgham,  46  Me.  460. 


§  180     CUSTODY  OF  CHATTELS  UNDEB  ATTACHMENT.  828 

difficalt  to  see  how  a  demand  uponrthe  receiptor  for  the  goods, 
and  his  failure  to  respond,  could  render  him  liable  for  the 
amount  of  the  judgment,  or  for  anything  bejond  the  value  of 
the  goods  entrusted  to  his  care.  So,  where  a  partj  gave  two 
separate  receipts  to  the  same  officer  for  the  same  goods  at- 
tached under  two  writs,  without  any  statement  that  one  was 
subject  to  the  other,  and  subsequently,  on  demand  after  exe- 
cution issued  in  one  case,  paid  that  judgment,  in  a  suit  on  the 
second  judgment  the  receiptor  was  held  entitled  to  credit  on 
the  value  of  the  goods  of  the  amount  paid  on  the  first  judg- 
ment.^ But  the  bailee  cannot  set  up  in  defense  of  an  action 
a  set-off  in  favor  of  defendant  in  the  attachment  suit.  Thus, 
a  sheriff  having  attached  A's  goods  at  the  suit  of  B,  and  de- 
livered them  to  a  receiptor  on  the  promise  of  the  latter  to  re- 
deliver on  demand,  it  was  held,  in  an  action  on  this  promise, 
that  the  receiptor  could  not  avail  himself  of  an  execution  in 
favor  of  A  and  against  B,  although  it  covered  the  demand  of 
B  against  A,  and  the  sheriff  had  been  directed  to  make  the 
set-off.^  So,  the  fact  that  defendant  has  been  discharged  from 
personal  liability  in  bankruptcy,  Is  no  reason  why  the  receiptor 
should  not  re-deliver  the  goods  on  demand  after  execution.^ 
Yet,  the  demand  within  the  statutory  period  of  thirty  days  is 
held  so  far  necessary  to  preserve  the  lien  after  judgment,  that 
where  it  is  omitted  the  receiptor  is  no  longer  liable  to  the  offi- 
cer on  his  promise  to  redeliver  the  property.®  And  if  prop- 
erty be  demanded  by  a  sheriff  of  a  receiptor  on  execution,  and 
before  a  reasonable  time  for  delivery  the  debtor  be  committed 
on  the  execution,  and  no  aiias  execution  be  taken  out,  it  ex- 
cuses the  receiptor  from  any  delivery  on  that  demand.^^  But 
in  Massachusetts  it  has  been  held,  that  where  a  demand  was 
made  in  thirty  days,  it  was  no  defense  to  an  action  oh  the  re- 
ceipt, to  show  that  defendant  in  the  attachment  proceedings 
had  been  seized  in  execution  in  the  suit,  and  had  sworn  him- 
self out  of  jail,  such  commitment  having  been  made  without 

0  Hajnes  v.  Tenney,  45  N.  H.  183. 
7  Jenney  v.  Bodman,  16  Mass.  464. 
6  Lamprey  v,  Leavitt,  20  N.  H.  544. 
9  Howard  v.  Smith,  12  Pick.  ^. 
10  Jameson  V.  Ware,  6  Vt.  610. 
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the  priTity  of  the  creditor.^*  'When  the  lien  expires  because 
of  the  failure  to  demand  the  property,  the  officer  is  no  longer 
liable  to  the  plaintiff,  and  if  the  property  has  been  returned 
to  the  defendant  in  the  attachment  as  the  owner,  the  officer, 
being  no  longer  accountable  to  any  one  as  custodian,  cannot 
reasonably  complain  that  he  is  not  permitted  to  exercise  any 
control  over  the  chattels  upon  which  the  attachment  was  lev- 
ied.^ But  it  is  held,  that  an  officer  may  maintain  an  action 
on  a  receipt  for  the  delivery  of  the  goods  on  demand,  though 
the  original  attachment  has  been  abandoned,  and  the  officer  has 
levied  another  attachment  on  the  goods  while  in  the  hands  of 
the  bailee.^^  The  demand  made  of  the  receiptor  is  generally 
for  the  purpose  of  laying  the  foundation  of  an  action  against 
him,  and  is  a  formality  which  he  may  be  held  to  have  waived 
by  the  terms  of  his  contract.  Thus,  where  the  receipt  was 
conditioned  to  deliver  the  property  on  demand,  or,  if  not  de- 
manded^ within  thirty  days  after  judgment,  on  his  failure  to 
deliver  without  demand  within  the  thirty  days,  he  was  very 
properly  held  liable  on  his  contract.^*  So  a  receiptor,  by  ren- 
dering a  demand  fruitless,  may  incur  liability  without  de- 
mand;  as  where  the  property  attached  was  a  vessel,  which 
the  receiptor  allowed  to  leave,  and  thus  put  it  out  of  his  power 
to  deliver,  the  officer  being  liable  to  the  attaching  creditor, 
the  receiptor  was  held  liable  to  the  officer,  though  no  demand 
had  been  made,  as  provided  by  law.^'^  But  when  a  demand 
within  a  given  time  after  judgment  is  essential  to  the  receipt- 
or^H  liability,  it  seems,  in  absence  of  any  saving  provision  of 
the  statute,  or  any  special  circumstanced  pointing  to  a  differ- 
ent course,  that  to  be  effectual  the  demand  must  be  made  per- 
sonally on  him.  It  is  held  in  New  Hampshire,  that  leaving  a 
written  demand  at  the  dwelling  house  of  the  receiptor  within 
thirty  days  after  judgment,  when  he  was  out  of  the  State  be- 
fore judgment  and  more  than  thirty  days  thereafter,  was  in- 
sufficient to  charge  him.^^    But  in  Connecticut|  it  seems  that 

u  Lyman  v,  Lyman,  11  Mass.  219;  Twining  v.  Foot,  5  Cosh.  512^ 

M  Supra,  §  leSw 

IS  Whittler  v.  Smith,  11  Mass.  211. 

^*  Hodskin  v.  Cox,  7  Cush.  471;  Shaw  v,  Langhton,  20  Me.  266'. 

^  Webster  v.  Coffin,  14  Mass.  196.    See  ColweU  v.  Biohards,  9  Gray,  874. 

;«  Sanborn  v.  BuaweU,  61 N.  H.  57a. 
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the  demand  upon  the  receiptor  may  be  made  at  any  time,  and 
the  receipt  is  obligatory,  whether  subsequent  proceedings  to 
complete  the  process  are  had  or  not.^^ 

§  18L    The  Expenses  of  Custody. — ^It  is  plain  that  attached 

goods  cannot  be  properly  cared  for,  while  in  the  custody  of  the 
law,  without  incurring  expense.  This  may  be  materially  en- 
hanced by  the  peculiar  character  of  the  property  under  seizure. 
It  is  also  quite  clear,  that  the  necessary  expense  incurred  in  pre- 
serving or  securing  the  property  should  be  borne  by  some  one 
other  than  the  officer  in  whose  custody  it  is  placed.  Generally, 
the  outlay  for  this  purpose  must  be  borne  by  the  plaintiff,  un- 
til the  action  is  determined  in  his  favor,  when  it  naturally  falls 
upon  the  defendant,  to  be  made  out  of  the  property  itself. 
They  are  to  be  assessed  and  paid  above  the  ordinary  costs,  or 
caption  fees.^  If  the  expenditure  is  made  by  the  officer,  the 
plaintiff  becomes  directly  liable  therefor,  without  any  express 
promise  on  his  part.^  So  the  attorney  of  the  attaching  cred- 
itor may  render  himself  liable,  by  directing  the  service  of  the 
writ,  not  only  for  storage  of  the  goods,  but  for  any  other  nec- 
essary disbursement  made  in  carrying  out  such  directions; 
but  this  liability  does  not  affect  that  of  the  creditor  himself.^ 
And  yet  it  is  held  in  the  case  of  Sewall  vs.  Mattoon^  that  the 
owner  of  cattle  seized  under  attachment  must  provide  them 
with  food,  or  suffer  the  loss  in  case  they  die  for  the  want  of  it. 
In  case  of  an  attachment  of  live-stock  of  any  kind,  the  inevit- 
able result  of  a  failure  to  supply  them  with  food  is  that  they 
will  die,  unless  they  are  in  a  position  to  furnish  themselves. 
It  is  barely  possible,  that  the  defendant  in  attachment  might 
not  be  able  to  supply  the  food,  for  the  want  of  means,  and 
that  his  credit  would  not  be  materially  improved  by  the  levy 
of  the  attachment.  In  an  emergency  of  this  kind,  there  are 
few  courts  that  would  not  hold  that  the  plaintiff  should  have 
supplied  the  necessary  food,  or  be  held  accountable  for  the 
loss  occasioned  by  the  attachment.    In  some  of  the  cases  it  is 

IT  Jones  v.  Gilbert,  13  Conn.  607. 

1  Hanness  v.  Smith,  21 N.  J.  L.  495. 

2  Phelps  V.  Campbell,  1  Pick.  59. 

s  Tarbell  v.  Dickinson.  8  Cush.  315. 
«  9  Mass.  535. 
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held  that  the  officer  has  a  lien  upon  the  property  for  all  such 
disbursements  as  are  necessary  to  its  safe  custody  and  preser- 
vation, and  this  lien  is  not  affected  by  the  allowance  of  a  sum 
for  that  purpose  by  the  court,  in  the  taxation  of  costs  for  the 
plaintiff.^  This  lien  must  be  satisfied  before  the  proceeds  of 
the  sale  of  the  property  are  applied  on  the  execution,  and  it  is 
not  necessary  in  all  cases,  in  order  to  preserve  the  lien,  that 
the  charges  for  custody  should  be  taxed  as  costs  ;  but  the  lien 
only  extends  to  the  avails  of  the  property  attached.^  Of  course, 
the  lien  on  the  property  is  only  such  a  one  as  can  be  enforced 
against  it,  when  it  has  been  condemned  in  the  attachment  suit 
to  the  payment  of  plaintifPs  demand  J 

*  Twombly  v.  Hunnewell,  2  Greonl.  221. 

0  McNeil  V.  Bean,  32  Vt.  429. 

T  Felker  v.  Emerson,  17  Yt.  101;  42  Am.  Dec*  532» 
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Bail-Bonds. 
§  183«    Bonds  by  whicli  Attachments  are  Dissolved.— When 

there  is  no  form  prescribed  by  statute  for  bonds  of  this  kind, 
one  which  is  in  substantial  compliance  with  the  statute,  as  to 
its  conditions,  parties,  penalty,  etc.,  will  answer  every  purpose. 
Where  the  statute  required  the  sheriff  to  "  attach  and  safely 
keep,"  etc.,  *'  unless  the  defendant  gives  him  security  by  the  un- 
dertaking of  at  least  two  sufficient  sureties,  to  satisfy  such  de- 
mand, besides  costs,  or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been  or  is  about  to  be  attached,  in  which 
case,  to  take  such  undertaking,"  the  court  decided  that  a  com- 
mon-law bond,  embracing  the  requisite  conditions,  was  such 
an  undertaking.^ 

Security  given  to  release  property  in  this  manner  is  regarded 
in  the  light  of  special  bail,  and  for  this  reason  bonds  of  this 
sort  are  frequently  denominated  "  Bail-bonds."  ^  Foreign  at- 
tachment is  in  some  of  the  States  regarded  as  a  kind  of  process 
in  personal  actions,  to  compel  appearance  by  the  defendant ; 
and  when  dissolved  by  bail  in  this  manner,  the  suit  proceeds 
to  judgment  as  an  action  in  personam,^  And  whether  its  ob- 
ject be  to*  compel  appearance  or  not,  when  the  bond  is  given  by 
the  defendant  and  the  property  is  released,  the  attachment  is 
ipso  facto  dissolved.  The  bond  takes  the  place  of  the  prop- 
erty, and  the  proceeding  loses  its  character  as  an  action  in 
rem.^  So,  when  a  bond  is  given  to  pay  whatever  judgment 
may  be  rendered,  and  is  approved,  and  the  property  released, 
the  attachment  is  dissolved,  and  it  is  no  longer  a  proceeding 
in  remj  and  no  plea  in  abatement  traversing  the  grounds  of 
attachment  can  be  entertained.  The  bankruptcy  law  does  not 
affect  the  lien  or  right  to  proceed  to  judgment  in  attachment 
suits  brought  before  the  four  months,  nor  does  it  affect  the 
rights  acquired  in  an  attachment  suit  brought  before  that  time, 

1  Cnriao  v.  Packard,  29  Gal.  194. 

s  GiUaspie  v.  Clark,  1  Tenn.  2. 

s  Albany  City  Ins.  Co.  v,  Whitney,  70  Pa.  St.  248;  Delano  v.  Kennedy,  5  Ark. 
457. 

*  Benton  v.  Roberts,  2  La.  An.  243;  Barry  v,  Foyles,  1  Pet.  311 ;  Dorr  v.  Ker- 
shaw, 18  La.  57;  Fife  v.  Clark,  3  McCord  (S.  C.)  347;  Harper  v.  Bell,  2  Bibb 
(Ky.)  221;  Cain  v.  Shakespeare,  12  Phila.  196;  Austin  v,  BurgeU,  10  la.  302; 
Dickerson  o.  Simnis»  1  N.  J.  L.  199;  People  o.  Cameron,  7  lU.  468^ 
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and  dissolved  on  giving  bond  for  release  of  the  attached  prop- 
erty.* The  giving  of  the  bond  was  held  at  one  time,  in  Mis- 
sissippi, essential  to  the  right  to  plead  in  an  action  by  attach- 
ment against  an  absconding  debtor  for  a  debt  not  due.^  But, 
as  a  rule,  the  giving  of  special  bail  or  security  for  the  debt  is 
a  matter  entirely  optional  with  the  defendant.  The  plaintiff 
cannot  complain  that  he  refuses  to  avail  himself  of  the  privi- 
lege, however  much  more  convenient  and  inexpensive  the  prose- 
cution of  the  suit  may  be  as  a  purely  personal  action.  But 
where  the  right  to  thus  dissolve  the  attachment  is  secured  to 
the  defendant  by  statute,  the  officer  can  only  refuse  to  accept 
the  bond  for  insufficiency  of  the  security,  provided  the  under^ 
taking  is  in  substantial  compliance  with  the  statute  as  to  form. 
And  for  a  refusal  on  his  part  to  accept  a  good  and  sufficient 
bond,  in  lieu  of  the  property,  or  in  lieu  of  the  garnishee's  an- 
swer, the  defendant  may  have  a  rule  on  such  officer  to  show 
cause  why  he  does  not  release  the  attached  property.^  The 
requisite  bond  being  tendered,  the  court  no  longer  has  any 
control  of  the  property.  No  third  person  can  intervene  after 
the  release,  to  avail  himself  of  the  pendency  of  the  action  to 
have  his  claims  to  the  property  adjudicated,  and  as  a  conse- 
quence, has  no  right  to  resist  its  release  and  restoration  to  the 
defendant.  If  he  has  any  interest  in  the  chattels,  he  must 
proceed  against  the  party  in  possession  in  the  usual  way,  and 
cannot  be  made  a  party  to  the  action  after  it  has  ceased  to  be 
concerned  about  the  property  claimed.® 

Where  the  judgment  rendered  in  a  case  begun  by  attach- 
ment, in  which  the  property  is  released  on  bond,  is  fully  recog- 
nized as  a  personal  one,  it  may  be  sued  on  as  such.  Thus,  it 
was  held  in  Pennsylvania,  that  where  the  attached  property 
was  released  on  bond,  in  an  action  brought  in  the  State  of 
Georgia,  the  judgment  rendered  in  the  case  thereafter  would 
be  regarded  as  a  judgment  inpersonamj  upon  which  an  action 
would  lie,  as  upon  any  foreign  judgment  in  the  State  of  Penn- 
sylvania*^ 

«  Hm  V.  Harding,  93  HI.  Tt. 
*  Garrett  v.  Tinnen,  7  How.  (Miss.)  468. 
f  Lecesne  v,  Cottiiii  10  Mart.  (La.)  174. 
>  Dorr  V.  Kershaw,  18  La.  57;  Post,  {  201. 
»  Blyler  v,  Kline,  64  Pa.  St.  130. 
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§  184.    The  snfflcienoy  of  Bonds  that  have  the  effect  to  Dis- 

solve  Attachments. — It  would  be  a  needless  consumption  of 
space  to  undertake  to  show  the  various  statutory  penalties  to 
bonds  of  this  character.  Each  State  has  a  standard  of  its  own. 
It  may  be  the  appraised  value  of  the  property,  or  the  amount 
of  the  debt  and  costs,  or  either,  in  the  alternative ;  but  the 
amount  of  the  judgment  and  costs  will  limit  the  liability  of 
the  sureties  on  the  bond.^  But  before  the  officer  can  be  re- 
quired to  accept  the  bond,  the  sufficiency  of  the  sureties  to 
meet  the  liability  assumed  must  be  determined,  according  to 
the  prescribed  method.  It  is  particularly  important  that  this 
should  be  ascertained  before  the  property  is  released,  for  the 
reason  that  by  such  release  the  property  returns  to  the  abso- 
lute control  of  the  defendant,  who  may  dispose  of  it  as  he  sees 
fit ;  and  any  purchaser,  whether  with  or  without  notice  of  the 
attachment,  will  hold  it  discharged  from  the  lien,  and  it  may 
be  taken  in  a  subsequent  suit,  by  attachment,  as  though  it  had 
never  been  subject  to  the  first  lien.^  The  plaintiff  cannot,  un- 
less the  statute  specially  authorizes  it,  have  the  error  rectified 
by  the  Court  ordering  additional  security  to  be  given.  Such 
an  order  would  be  manifestly  nugatory,  where  the  attachment 
was  already  dissolved,  though  it  were  shown  beyond  question 
that  the  sureties  were  insolvent.^  The  only  remedy  the  plain- 
tiff can  have,  where  the  bond  becomes  insufficient  after  the 
release  of  the  property,  is  to  have  the  property  re^attached. 

In  order  that  the  sufficiency  of  the  sureties  may  not  be  left 
entirely  to  the  caprice  of  the  officer  whose  duty  it  is  to  accept 
the  bond,  and  meet  the  consequences  of  alleged  want  of  care 
that  may  be  brought  against  him  by  the  plaintiff  in  the  action, 
the  statute  generally  prescribes  a  rule  by  which  such  suffic- 
iency may  be  determined.  It  may  be  by  the  justification  of 
the  sureties  under  oath,  endorsed  upon  the  bond  as  a  condi- 
tion precedent  to  its  formal  approval.  When  this  is  required, 
the  affidavit  of  the  sureties  should  be  made  before  an  officer 
duly  authorized  to  administer  oaths,  and  as  the  bond  becomes 

iJn/ya,§  185. 

*  Ferguson  v,  Vance,  8  Lea  (Tenn.)  90;  Austin  v.  Bnrgett,  10  la.  802. 
s  Dudley  v,  Goodrich,  16  Barb.  189;  Hartford  Quarry  Co.  v,  Pendleton,  4 
Abb.  Ft.  4fi0. 
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a  part  of  the  case,  cannot  be  made  before  an  officer  who  is 
defendant's  attorney  in  the  suit.^  But  whether  the  jastifica- 
tion  be  required  or  not,  the  bond  must  be  approved  by  some 
one,  generally  the  clerk,  and  when  so  approved,  the  act  is 
conclusive  for  tfa^purpose  of  rendering  it  obligatory  upon  the 
officer  to  releas^he  attached  property.*  After  this,  ques- 
tions as  to  the  formal  sufficiency  of  the  bond  can  only  be  raised 
to  any  purpose  in  an  action -on  the  bond. 

§  185.  The  Consideration  and  Measure  of  SoretieB'  Lia- 
bility.— ^When  the  sufficiency  of  the  bond  is  called  in  question 
in  an  action  against  the  sureties,  the  defense  of  want  of  con- 
sideration will  generally  prove  unavailing,  provided  the  prop- 
erty is  released,  though  that  fact  does  not  distinctly  appear  in 
the  recitals  of  the  instrument  sued  on.  This,  however,  does 
not  warrant  the  statement  that  the  bond  needs  no  considera- 
tion to  support  it^  It  is  only  to  say  that  it  requires  no  con- 
sideration passing  to  the  sureties.  As  in  all  cases  of  surety- 
ship, the  advantage  surrendered  by  the  obligee  is  sufficient 
consideration  to  support  the  undertaking,  and  in  case  of  attach- 
ment this  is  the  release  of  the  property  and  the  extinguishment 
of  the  lien.^ 

The  sureties'  liability  is  limited  by  the  penalty  in  the  bond, 
as  that  is  fixed  by  the  statutory  standard.  This  may  be  by  the 
value  of  the  property  seized  and  released  on  giving  the  bond, 
or  by  the  amount  of  the  judgment.  Under  the  former  rule, 
the  value  is  held  to  be  what  the  chattels  were  worth  at  the 
time  the  bond  was  given,  and  not  their  value  at  the  time  judg- 
ment^was  rendered  and  demand  made.^  And  where  the  con- 
dition inserted  in  the  bond  was  the  payment  of  whatever  judg- 
ment might  be  obtained,  it  was  held  that  this  could  only  be 
required  where  it  did  not  exceed  the  value  of  the  property,  as 
such  a  condition  could  not  be  legally  imposed  under  the  statute, 

*  BUbs  v.  Malter,  68  How.  Pr.  II2I  But,  see  Jefifery  v.  Wooleyr  10  N.  J.  L» 
123. 

^  People  0.  Wayne,  S9  Hioh.  15. 

1  Drake  on  Att,  §  313  a. 

s  Bildersee  v.  Aden,  62  Barb.  175;  12  Abliu  Pr.  (N.  &)  82i;  IJghtle v.  Beming, 
16  Key.  38a 

>  Perry  17.  Post,  46  Ck>nn.  Z6L 

I.  Attach.— 22i 
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'which  only  intended  to  bind  the  sureties  to  the  extent  of  the 
value  of  the  property,  and  that  only  to  the  amount  of  the  judg- 
ment.^ But  where  the  statutory  penalty  was  double  the  value 
of  the  property,  and  the  bond  was  conditioned  in  the  alternative 
to  pay  the  debt  and  costs  or  the  value  of  the  property,  with  the 
penalty  fixed  at  double  the  amount  of  the  debt,  it  was  held  that 
the  sureties  were  bound  to  pay  the  judgment  rendered  in  the 
main  action,  and  were  not  entitled  to  have  the  judgment  on  the 
bond  restricted  to  the  value  of  the  property  attached.^ 

Under  the  New  York  statute,  it  seems  that  the  property  Is 
required  to  be  released  on  giving  a  bond  for  either  the  amount 
of  the  judgment  or  the  appraised  value  of  the  property  under 
seizure.  And  if  a  part  only  of  the  property  is  desired  to  be 
released,  the  bond  need  only  be  for  the  appraised  value  of  so 
much.* 

When  a  special  bail<bond  is  given  in  Texas^  plaintiff  is  en- 
titled to  judgment  against  the  sureties,  as  well  as  against  the 
defendant.^ 

§  186.  Parties  to  the  Bond. — ^It  matters  not  who  the  nomi- 
nal obligee  in  a  bond  of  this  character  may  be.  The  statute 
may  require  that  it  be  given  to  the  State,  or  the  people  of  the 
State ;  to  the  officer,  or  to  the  plaintiff  in  the  action.  The  re- 
sult is  the  same  in  either  case,  except  as  it  may  affect  the  title 
of  the  cause,  as  the  bond  is  given  for  the  benefit  of  the  plain- 
tiff, who  may,  as  a  matter  of  right,  have  it  assigned  to  him  by 
the  officer.  And  such  assignment  has  been  held  valid  when 
signed  by  the  sheriff,  though  the  name  of  his  office  wa^  omit- 
ted from  the  signature.^  Where  there  were  two  actions  pend- 
ing by  different  plaintiffs,  and  one  bond  was  given  for  the  ben- 
efit of  both,  with  a  penalty  which  was  msufficient  to  secure 
either  of  the  demands  in  full,  it  was  held  that  where  one  of  the 

4  Mulligan  V.  Vallee,  81  La.  An.  Stiff, 

<  Bond  V.  Greenwald,  4  Heisk.  4BS. 

>  EllBwortli  V.  Scott,  3  Abb.  New  Cases,  9. 

7  Kennedy  v.  Morrison,  31  Tex.  207. 

1  Dorr  V.  Clark,  7  Mich.  310;  Ferguson  v.  Vance,  3  Lea  (Tenn.)  00.  A  bond 
given  to  the  United  States  marshal,  or  his  suocessors  in  office,  was  held  suable 
in  the  name  of  the  incumbent,  or  his  successor,  where  the  bond  was  given 
after  he  had  ceased  to  be  marshal.— Hoff  v.  Hutohinaont  14  How.  58S. 
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obligees  had  obtained  judgment  in  his  action  he  might  bring 
an  action  on  the  bond,  without  waiting  for  his  coobligee  to  ob- 
tain judgment  in  the  other  action.  Nevertheless,  it  was  decid- 
ed in  the  same  case,  that  the  sureties  could  only  be  required 
to  pay  half  the  penalty  of  the  bond,  prior  to  the  determination 
of  the  second  suit  commenced  by  attachment.^ 

There  is  one  feature  of  this  branch  of  the  law  which,  as  yet, 
is  not  sufficiently  settled  by  authority,  but  may  give  rise  to 
some  difficulty  in  connection  with  foreign  attachments,  where 
the  service  of  summons  or  notice  is  by  publication.  In  some 
of  the  States,  the  defendant  in  the  attachment  suit  is  not  a  nec- 
essary party  to  the  bond,  and  yet  it  is  held,  as  we  have  seen, 
that  the  attachment  is  dissolved  by  giving  the  statutory  bond, 
and  the  suit  proceeds  to  judgment  as  an  action  in  personam.^ 
It  is  a  well  recognized  doctrine  of  constitutional  law,  that  a 
personal  judgment  cannot  be  had  against  a  defendant  unless  he 
be  personally  served  with  process,  or  appears  to  the  action.^ 
This  difficulty  may  be  readily  overcome,  where  the  defendant 
executes  the  release  bond,  as  this  is  held  to  be  an  appearance 
which  binds  him  personally,  whether  served  with  summons  or 
not.^  But  in  a  case  of  foreign  attachment  arising  under  the 
statute  of  the  State  of  Maryland,  where  the  bond  was  not 
signed  by  the  defendant,  nor  was  there  either  appearance  or  per- 
sonal summons  to  bring  the  party  into  court,  it  was  held  that 
the  judgment  rendered  in  the  action  was  void,  and  consequently 
no  recovery  could  be  had  on  the  bond.^  If  this  doctrine  is 
held  applicable  in  those  States  where  the  bond  is  held  sufficient 
under  the  statute,  when  executed  only  by  strangers  to  the  suit, 
it  would  seem  that  any  case  of  foreign  attachment  without 
personal  service  could  be  easily  defeated  by  simply  giving  such 
a  bond,  which,  when  it  came  to  enforcement,  would  be  found  ut- 
terly worthless.  One  of  the  invariable  conditions  of  the  bond  is, 
to  pay  only  in  the  event  of  plaintiff's  obtaining  judgment.  If 
defendant  is  not  served,  and  does  not  appear,  either  in  person 
or  by  attorney,  there  can  be  no  judgment  rendered  against  him« 

s  IrlBh  V.  Wright,  12  Bob.  (La.)  563. 

s  Supfa,  i  183. 

*  Pennoyer  v,  Neflf,  95  U.  S.  714;  Post,  §  28T. 

s  Kendall  v.  Brown,  7  La.  Ail  668;  Peebles  v.  Weir,  60  AUk  413. 

I  Clark  V,  Bryan,  16  Md.  171. 
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and  still  hia  propertj  has  been  released  beyond  recall,  at  least 
in  that  action. 

But  it  is  held  not  essential  to  a  recoyery  that  judgment 
should  be  against  all  the  defendants,  where  there  are  severalJ 
So  in  a  case  where  the  attachment  suit  was  against  A  and  B, 
and  after  the  bond  was  given,  the  suit  was  dismissed  as  to  A, 
and  judgment  taken  against  B,  it  was  held  that  the  obligation 
of  the  sureties  was  not  thereby  affected.^  If,  however,  several 
defendants,  being  the  owners  of  attached  property,  execute 
the  bond  as  principals,  and  the  action  is  dismissed  as  to  one, 
there  can  hardly  be  a  doubt  but  that  the  dismissal  would  oper- 
ate to  discharge  him  from  liability  on  the  bond.  The  princi- 
pals execute  the  bond  because  of  their  interest  in  defending 
the  acdon,  and  to  secure  the  release  of  their  own  property. 
Where  such  a  change  of  parties  to  the  suit  worked  a  release 
of  principals  in  the  bond,  a  release  of  the  sureties  would  follow.^ 

The  appearance  by  defendant  which  is  necessary  to  bind 
him  inpersonam%  must  be  a  general  appearance,  and  not  a  mere 
special  appearance  by  counsel,  for  the  purpose  of  securing  the 
release  of  the  property  on  account  of  some  irregularity  in  the 
proceedmgs ;  but  where  the  appearance  was  by  an  agent  au- 
thorized  to  give  the  necessary  release  bond,  the  defendant  was 
held  to  be  in  court  to  abide  the  suit  in  any  event,  and  a  per- 
sonal judgment  against  him  would  sustain  the  liability  of  sure- 
ties on  the  bond.^^ 

The  statutes  of  the  different  States  are  not  uniform  as  to 
the  number  of  sureties  required.  Where  the  number  is  definite- 
ly fixed  as  more  than  one,  a  bond  should  not  be  approved  with 
but  a  single  surety.  This,  however,  would  be  regarded  as  a 
provision  for  the  advantage  of  the  plaintiff,  for  whose  benefit 
the  bond  is  given  ;  and  should  he  see  proper  to  waive  it,  the 
surety  who  executed  the  undertaking  could  not  escape  liability 
for  this  failure  to  conform  strictly  to  the  statute.  It  is  held 
differently,  however,  where  the  bond  is  not  signed  by  all  the 
parties  named   therein.    Accordingly,  where  a  release  bond 

VLeonaido.Speidel,  10ft  Mass.  806.    SoMt^hi,  ( ISf. 
>  Poole  V.  Dyer,  123  Mass.  363. 
•  Ii\fra,  §  189. 
»  Kendall  o.  Brown,  T'La.  An.-( 
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"waa  given.  In  wliich  three  persons  were  named  as  principals, 
and  it  was  only  executed  by  one  of  them  with  one  surety,  it 
was  held  that  the  latter  was  not  bound,  in  the  absence  of  evi- 
dence sufficient  to  overcome  the  presumption  that  he  signed  it 
in  expectation  that  all  the  principals  would  sign  it  with  him, 
or  evidence  to  show  that  he  would  have  any  recourse  on  the 
principals  named,in  the  event  of  his  paying  the  judgment.^^ 

§  187.    Bonds  not  in  Conformity  to  the  Statute. — ^And,  no^ 

withstanding  the  bond  here  mentioned  is  of  statutory  authority, 
its  binding  effect  does  not  always  depend  upon  its  being  in 
every  respect  such  an  instrument  as  the  statute  provides  for. 
Its  non-conformity  to  the  statutory  requirements  may  be  suffi- 
cient to  warrant  the  officer  in  refusing  to  approve  it.  For  this 
reason  it  may  fail  of  its  object  in  securing  a  release  of  the 
property  and  a  dissolution  of  the  attachment.  But  should  it 
be  approved,  and  the  lien  of  the  attachment  be  thereby  lost,  it 
will  bind  the  obligors,  if  it  is  a  sufficient  bond  or  undertaking 
at  common  law.^  And  even  where  the  bond  given  is  unau- 
thorized by  statute,  it  is  not  for  that  reason  void,  provided 
the  giving  and  acceptance  of  it  violate  no  express  statute,  and 
is  upon  lawful  conditions.  If  such  a  bond  is  tendered  by  the 
defendant  in  consideration  of  the  release  of  attached  property, 
and  is  accepted  by  the  officer  with  the  consent  of  the  plaintiff, 
it  may  be  enforced  as  a  conmion  law  bond.' 

§  188.  At  what  Time  the-  Bail-Bond  may  be  Given.— The 
statutes  of  most,  if  not  all,  of  the  States  where  bonds  are  ex- 

u  Clements  v,  Cassilly,  4  La.  An.  380. 

1  Cook  V.  Boyd,  16  B.  Mon.  656 ;  Smith  v.  Fargo,  57  GaL  157;  Palmer  v, 
Vance,  13  Gal.  553;  Whitoett  v,  Womack,  8  Ala.  466;  SeawaU  v.  Cohen,  2 
Kev.  3U.  An  action  pending  in  foreign  attachment  between  A  and  B,  B 
gave  the  bond,  with  G  as  security,  to  A.  The  instrument  sued  on  was  in  the 
form  of  a  recognizance  to  dissolve  a  writ  of  foreign  attachment,  as  prescribed 
by  the  act  of  the  20th  of  March,  1845,  (Pardon's  Digest,  721,  pL  26)  conditioned 
in  a  penalty  of  31|000,  to  be  void  if  B  should  pay  A  the  debt,  interest  and 
cost  which  might  be  recovered  against  him  in  the  foreign  attachment.  The 
instrument  was  defective  as  a  recognizance  to  procure  the  dissolution  of  the 
foreign  attachment.  Held,  that  the  bond  was  valid  at  common  law,  judgment 
having  been  obtained  in  the  foreign  attachment,  which  B  failed  to  satisfy.— 
Wright  V.  Keyes,  (Pa.)  Leg.  Int.,  February  1,  1884. 

3  Hunter  v.  Beese,  61  Ala.  395;  Mills  v.  Stewart,  133  Mass.  461^ 
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presslj  authorized,  have  the  effect  to  dissolve  attachments, 
provided  that  they  may  be  given  either  to  prevent  a  levy  on 
property,  or  to  release  that  upon  which  a  levy  has  already 
been  made.^ 

Where  the  bond  is  given  prior  to  the  return  o£  the  writ,  the 
release  may  be  by  the  officer,  without  any  formal  application 
to  the  court ;  but  after  the  return  day  of  the  writ  it  would 
seem  necessary  that  the  court  should  be  applied  to  for  an  or- 
der or  rule  on  the  officer,  particularly  where  the  bond  has  been 
tendered  and  refused.^  In  Mississippi  it  was  held,  that  the 
bond  might  be  given  at  any  time  before  final  judgment.^  In 
Nevada,  there  is  a  distinction  made  between  the  undertaking 
by  which  the  levy  is  anticipated,  and  that  which  is  given  to 
release  the  property  from  an  attachment  which  has  already 
been  levied.  It  is,  accordingly,  there  held,  that  sureties  on  a 
bond  given  to  prevent  the  levy  cannot  be  held  liable  thereon 
when  the  attached  property  is  not  released  in  consequence  of 
the  bond  until  after  the  levy.^ 

§  189.    Groundg  upon  which  Sureties  are  Released  troiA 

Liability. — And  so  iu  any  case  of  suretyship,  where  there  is  a 
substantial  change  in  the  relative  positions  of  the  parties,  or 
any  material  alteration  of  the  contract  by  which  the  principals 
are  bound,  the  sureties  will  be  released,  unless  the  change  is 
made  with  their  knowledge  and  consent.  This  is  a  general 
principle  governing  the  contract  of  suretyship,  regardless  of 
the  objects  and  purposes  for  which  the  undertaking  is  given. 
Any  change  of  the  relations  between  the  principal  obligors  and 
the  obligee,  by  which  the  burden  upon  the  sureties  is  increased, 

1  Section  640  of  the  Code  of  Oiyil  Procedure  of  California  provides  for  an 
undertaking  prior  to  the  officer's  return,  "  in  an  amount  equal  to  the  value  of 
the  property  which  ftas  &een,  or  is  about  to  be,  attached."  Sections  554  and  655 
provide  for  a  bond,  conditioned  in  the  alternative  for  the  suirender  of  the 
property,  to  be  applied  to  the  payment  of  the  judgment,  or  the  payment  of 
the  full  value  of  the  property  released.  The  latter  is  given  to  secure  a  release 
of  the  attached  property,  only  on  application  to  the  court  by  defendant,  after 
appearance  and  on  due  notice  to  the  opposite  party,  while  the  foimer  is  re- 
quired to  be  taken  by  the  officer  making  the  levy,  without  any  such  appUca- 
tion. 

>  Lecesne  v.  Cottin,  10  Martin  (La.)  174. 

»  Oarrett  v.  Tinnen,  7  How.  (Miss.)  465. 

*  Laveaga  v.  Wise,  13  Nev.  296. 
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or  their  reconrse  upon  the  principal  lost  or  postponed,  will  dis- 
charge the  sureties.' 

No  good  reason  is  apparent  why  this  doctrine  should  not  be 
applied  to  bonds  of  the  character  under  consideration,  as  well 
as  to  any  other  kind  of  collateral  undertaking.  A  suit  is  insti- 
tuted against  A,  B,  and  C,  and  the  property  of  A  is  attached. 
The  bond  is  conditioned  to  pay  any  judgment  rendered  in  the 
action  in  favor  of  plaintiff,  and  is  executed  by  A  as  principal 
and  by  D  as  surety.  This  would  seem  to  be  as  strong  a  case 
as  would  be  likely  to  arise  in  favor  of  the  doctrine  that  the 
sureties  would  be  bound,  notwithstanding  a  subsequent  change 
of  parties ;  for  B  and  C  are  not  parties  to  the  bond.  But  is  it 
not  plain  that,  if  judgment  is  rendered  against  the  three  de- 
fendants, D,  upon  paying  the  judgment,  may  resort  to  either 
or  all  three  for  reimbursement?  Suppose,  then,  that  the  ac- 
tion against  B  and  C  is  dismissed  by  plaintiff,  and  judgment 
taken  against  A  only,  the  surety  will  no  longer  have  the  same 
parties  to  look  to  that  he  had  when  he  executed  the  bond.  It 
is  true,  that  he  has  undertaken  to  pay  the  judgment  rendered 
in  the  action ;  but  unless  it  was  expressly  stated  that  he  was 
to  pay  any  judgnient  against  defendants,  or  either  or  any  of 
them^  or  imless  there  were  some  such  words  in  the  bond  as 
would  indicate  a  purpose  to  be  bound  by  a  partial  judgment, 
and  an  ultimate  resort  to  such  of  the  defendants  as  remained 
to  the  end  of  the  suit,  any  subsequent  dismissal  or  substitution 
of  parties,  without  the  assent  of  the  surety,  ought  to  release 
him.  In  Massachusetts,  however,  it  is  held  otherwise.  There 
it  is  decided  that  the  judgment  need  not  be  against  all  the  de- 
fendants, when  there  are  several.^  And  even  in  a  case  where 
there  were  two  defendants  when  the  bond  was  given,  and  the 
plaintiff  thereafter  voluntarily  dismissed  as  to  one,  it  was  held 
that  judgment  against  the  other  would  render  the  sureties 
liable  on  the  bond.^  Elsewhere,  however,  a  different  view,  and 
one  which  it  is  believed  is  more  consistent  with  the  law  of 
suretyship,  is  taken.     It  was  held  in  Michigan  that  where  an 

1  Huffman  v,  Hnrlbert,  13  Wend.  376;  Owen  t).  Homan,  3  Eng.  L.  &  Eq.  112; 
Harbert  v,  Damont,  3  Ind.  346;  Hayes  v.  Joseph!,  26  Cal.  535. 
>  Leonard  v.  Speidel,  l(Mk  Mass.  356t 
<  Poole  V.  Dyer,  123  Mass.  363. 
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amendment  was  made  subsequent  to  the  giving  of  the  bond, 
by  striking  out  the  names  of  two  of  the  defendants,  the  bond 
was  thereby  released.^  The  same  conclusion  is  reached  by  the 
Supreme  Court  of  Tennessee,  where  the  bond  was  given  in  be- 
half of  all  the  defendants,  and  one  was  voluntarily  discharged*^ 
But  in  California,  where  there  was  a  mere  failure  to  obtain 
judgment  against  one  of  the  defendants,  the  surety  was,  never- 
theless, bound.^  And  tho  same  doctrine  was  announced  in  Mis- 
souri." 

Very  nearly  akin  to  the  principle  that  the  surety  is  discharged 
by  the  change  of  parties  subsequent  to  the  giving  of  the  bond, 
is  the  doctrine  that  they  are  released  by  a  tender  of  the  amount 
of  the  judgment  and  costs*^    They  are  but  different  applica- 

«  Andre  v.  Fitzbagh,  18  Mich.  93. 

6  Harris  v.  Taylor,  3  Sneed,  536.  In  New  York  it  ig  held,  that  whatever  de- 
fense a  surety  may  have  to  an  action  on  the  bond,  by  reason  of  an  amendment 
to  the  summons  and  writ,  as  well  as  to  the  complaint,  by  adding  another  party, 
may  be  shown  in  an  action  on  the  bond,  and  is  no  ground  for  restraining  such 
potion  by  injunction.— Kelly  v.  Chrlstal,  81 N.  Y.  619.  But  it  is  subsequently 
decided  to  be  no  defen8e.-~Ghristal  v.  Kelly,  ^  K.  Y.  >285.  Bat  see,  contra, 
Moulton  V.  Chapin,  28  Me.  505. 

«  Heynemann  v.  Eder,  17  Cal.  434. 

7  Hood  V.  Mathis,  21  Mo.  308. 

8  Hayes  v.  Joseph!,  26  Cal.  535;  Curiae  v.  Packard,  29  Cal.  194.  In  the  latter 
case,  Sawteb,  J.,  says  (p.  197):  "The question  therefore  is,  Did  the  tender  dis- 
charge the  sureties  ?  We  think  it  did.  The  contract  of  the  defendant,  both 
in  substance  and  in  form,  was  one  of  suretyship,  to  secure  the  sum  due  the 
plaintiff  from  Abadie  Brothers— if  anything  should  be  found  due — ^to  the 
amount  of  twenty-five  hundred  dollars.  The  full  amount  due  for  the  princl. 
pal,  interest  and  costs  of  suit  was  subsequently  tendered  in  lawful  money  by 
Abadie  Brothers  to  the  plaintiff,  and  he  had  an  opportunity  to  receive  his 
money  from  the  principals  in  the  bond.  His  refusal  to  accept  it  was  a  breach 
of  good  faith  toward  the  sureties,  and  their  interests  were  imperilled  by  the 
wrongful  acts  of  the  plaintiff.  The  averments  of  plaintiff's  complaint  show 
that,  in  point  of  fact,  the  principals  have  become  utterly  bankrupt;  so  that, 
in  all  probabUity,  if  plaintiff  should  recover  in  this  action,  the  loss  would  fall 
upon  the  sureties;  and  this,  in  consequence  of  the  act  of  the  plaintiff.  Such 
liability  to  loss  is  the  reason  given  for  the  rule,  that  sureties  are  discharged  by 
any  act  of  bad  faith  in  relation  to  their  contract  on  the  part  of  their  obligees. 

"  The  contract  of  suretyship  becomes  extinct  or  discharged  by  a  lawful  tei>- 
der  made  by  the  principal,  or  his  authorized  agent,  to  the  creditor  or  his  au- 
thorized agent  I  ( Bouvier's  Law  Dictionary,  title  '  Suretyship.' )  But  we  have 
recently  fully  discussed  the  rights  of  sureties,  in  the  case  of  Hayes  v.  Josephi, 
26  Cal.  535.  We  there  said:  '  Bo,  when  the  means  of  satisfying  the  debt  sub- 
sequently come  into  the  hands  of  the  creditor,  and  he  does  not  avail  himself 
of  such  means,  but  parts  with  them  without  the  knowledge  or  consent  of  the 
surety,  the  surety  is  discharged.  (Baker  t.  Briggs,  8  Pick.  129;  19  Am«  Dec. 
311 ;  Hay»  v.  Waad,  4  John.  Ch.  129. )    Under  these  authorities,  certainly  a  ten- 
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tions  of  the  same  general  rule,  that  the  obligee  In  a  bond  is 
under  obligation  to  maintain  fluch  relations  with  the  principal 
obligor,  that  the  sureties  shall  not  be  prejudiced.  If  the  surety, 
by  the  act  of  the  plaintiff,  loses  his  right  to  an  action  over 
against  those  who  were  defendants  when  he  entered  into  the 
contract,  it  is  difficult  to  see  why  he  is  not  as  distinctly  preju* 
diced  as  he  would  be  where  the  plaintiff  subsequently  refused 
a  tender  of  the  amount  of  the  demand.  The  surety  may  pos- 
sibly not  be  affected  to  the  same  extent  in  the  one  case  as  in 
the  other,  but  the  rule  does  not  depend  for  its  force  upon  the 
extent  of  the  injury  to  sureties,  nor  even  upon  the  fact  that 
they  are  so  injured.  It  rests  entirely  upon  the  liability  to  loss 
which  is  enhanced  by  the  obligee's  conduct. 

The  tender,  in  order  to  release  a  surety,  need  not  be  kept 
good,  as  is  required  to  discharge  a  principal  from  further  lia- 
bility.  The  principal,  by  the  tender  of  the  money  which  he 
is  under  obligation  to  pay,  and  its  refusal,  loses  nothing  except 
the  time  and  inconvenience  attendant  upon  his  offer  of  the 
money  and  its  subsequent  care ;  but  by  the  tender,  the  x>on- 
tract  of  the  surety  is  fully  consummated.  The  refusal  to  ac- 
cept cannot,  without  injustice  to  him,  prolong  the  term  of  his 
liability  without  his  consent.^  And  the  tender  will  be  equally 
effectual  for  the  purpose  of  discharging  the  surety,  whether 
made  by  the  principal  obligor,  as  in  the  case  of  Curiae  vs. 
Paekardi^^  or  by  the  surety,  after  judgment,  as  ip  Hayes  vs. 
Josephi.^^  The  surety  is  also  discharged  from  liability  where 
he  executes  the  bond  under  an  understanding  with  the  obligee 
that  it  is  not  to  be  delivered  or  accepted  until  executed  by 
other  parties  named  in  the  body  of  the  instrument.  And  where 
the  parties  were  named  in  the  body  as  principals,  it  was  held 
that  this  raised  a  presumption  that  it  was  signed  by  the  surety 

der  by  the  principal  debtor,  and  a  refusal  by  the  creditor  to  accept  the  money, 
woald  discharge  the  surety  t  We  see  no  reason  to  doubt  the  soundness  of  these 
views.  Defendants  were  the  sureties  for  the  debt  for  which  the  tender  was 
made,  and  the  question  is  not,  what  might  be  its  effect  upon  the  question  of 
costs  between  the  parties  to  the  suit,  but' whether  there  was  such  a  tender  as 
made  it  the  duty  of  the  plaintiff  to  receive  the  money  and  exonerate  the 
sureties/  " 

0  Hayes  v.  Joseph!,  26  Gal.  53S. 

»  29  Gal.  194. 

U26GaL53^ 
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in  the  expectation  that  it  wonld  be  executed  by  the  principals, 
and  this  presumption  would  discharge  the  surety  from  liability, 
unless  overcome  by  evidence  to  the  contrary.^  But  it  is  doubt- 
ful whether  such  a  presumption  would  arise,  where  the  omitted 
signature  is  of  a  surety  whose  name  appears  in  the  body  of 
the  bond,  and  it  is  executed  and  delivered  by  one  surety  to 
the  obligee  in  that  condition.^  When,  after  the  bond  is  given 
to  discharge  the  attachment,  the  plaintiff  amends  his  pleadings 
so  as  to  increase  the  demand  over  that  for  which  the  action 
was  originally  brought,  the  sureties  cannot  be  held  liable  for 
the  amount  of  such  increase.  ^^  And  it  may  be  questioned 
whether  they  could  be  held  to  answer  for  any  additional 
causes  of  action  subsequently  introduced  by  amendment, 
whether  the  judgment  were  thereby  increased  in  the  aggre- 
gate or  not. 

• 

§  190.    Other  Defenses  to  the  Action  on  the  Bond. — ^There 

are  still  other  grounds  upon  which  sureties  may  seek  to  be  re- 
leased from  liability  on  the  bond  given  to  release  the  property 
seized  on  mesne  process,  in  regard  to  some  of  which  the  au- 
thorities are  too  discordant  to  be  reconciled.  Thus,  in  Louis- 
iana it  is  held,  that  where  attached  property  has  been  released 
on  bond,  the  surety  may  show,  on  a  rule  to  make  him  liable  on 
the  bond,  that  the  property  attached  did  not  belong,  to  the 
defendant  in  the  attachment  suit.^  While  in  Michigan,  it  is 
held  that  this  is  no  defense  to  an  action  on  the  bond.^  And 
in  an  early  case  in  the  Supreme  Court  of  the  United  States,  it 
is  decided  that  after  an  attachment  has  been  dissolved  by  the 
giving  of  bail  in  the  main  case  so  begun,  the  attachment  no 
longer  forms  any  part  of  the  controversy  to  be  considered  by 
the  court^  And  it  is  elsewhere  decided,  that  the  regularity  of 
attachment  proceedings  cannot  be  furst  bi;ought  in  question  in 

^  Clements  v,  Cassilly,  4  La.  An.  380. 

u  Johnson  v.  Weatherwax,  9  Kans.  75. 

1^  Prince  V.  Clark,  127  Mass.  099.  But  the  amendment  of  one  oonnt  wiU  nol 
defeat  an  action  for  the  sums  claimed  in  the  counts  not  amended.— Waaea  v* 
Lord,  131  Mass.  560. 

1  Bauer  v.  Antoine,  22  La.  Ail  145^ 

«  Dorr  ».  Clark,  7  Mich.  310. 

<  Barry  v.  Foyles,  1  Pet.  dlL 
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an  action  on  the  bond,  which  is  a  collateral  proceeding.^  And 
in  a  somewhat  later  case  by  the  United  States  Court,  that 
where  judgment  in  the  attachment  suit  has  been  rendered  by  a 
court  having  jurisdiction  over  the  subject,  it  is  too  late  to  ob- 
ject to  those  proceedings  in  a  collateral  suit  on  the  bond  taken 
to  release  the  property.^  So  inXentucky,  it  was  decided  that 
where  an  attachment  has  been  levied,  and  defendant,  with 
sureties,  has  executed  a  bond,  as  provided  by  statute,  the  at- 
tachment is  discharged  by  operation  of  law,  and  the  obligors 
in  the  bond  are  unconditionally  bound  to  pay  the  amount  of 
the  judgment ;  and  neither  the  sufficiency  of  the  grounds  for 
the  attachment,  nor  the  liability  of  the  property  levied  on,  can 
be  inquired  into  in  an  action  on  the  bond.^  In  New  York,  it 
is  decided  that  the  surety  cannot  show,  in  defense  upon  an  ac- 
tion on  his  undertaking,  that  no  application  to  discharge  the 
attachment  had  been  made,  as  recited  in  the  bond,  or  that  no 
attachment  had  been  issued.^  And  in  the  State  of  Louisiana 
it  is  held,  that  where  parties  execute  a  bond  to  release  attached 
property,  they  are  thereby  estopped  from  denying  that  it  was 
attached,  as  it  is  judicially  admitted  by  the  bond.^  In  an-early 
case  in  Ohio,  however,  the  extraordinary  character  of  the  rem* 
edy,  and  consequent  strict  construction  to  which  it  is  sub- 
jected, incline  the  court  to  hold  that  if  the  affidavit  in  attach- 
ment sets  forth  no  legal  ground  to  sustidn  the  process,  or  the 
allegations  therein  are  false,  the  attachment  falls,  and  with  it 
go  all  rights  umder  it,  including  the  bond  given  to  secure  the 
release-of  the  property.^  But  the  weight  of  authority  seems  to 
be  against  letting  in  such  defenses  to  an  action  on  the  bond, 
which  is  given  voluntarily,  and  in  the  absence  of  fraud  or  mis- 
representation.^^ There  can  be  little  doubt  that  the  bond  will 
be  enforced  against  sureties,  notwithstanding  mere  clerical 

^  Dnnn  v,  Crocker,  22  Intl.  82i. 

<  Huff  V.  Hatchinson,  U  How#  686.     See  alBO,  Wood  v.  Mann,  125  Mass. 
ai9. 

•  Hazelrigg  v.  Donaldson,  2  Met  (Ky.)  445;  Imnan  o.  Strattan,  4  Bnah,  445. 
V  Coleman  o.  Bean,  32  How.  Pr.  870;  14  Abb.  Pt.  Sa 
•Fxostv.Wbite,  14  La.  An.  140;  EendaUo. Brown,7La.An.668.   Seealflo, 

Smith  V.  Fai^o,  57  Cal.  157;  MoMman  o.  Dana,  18  OaL  839;  Bowers  v.  Beok,  a 
Key.  189. 

*  Eagan  v,  Lnmeden,  2  Disney  (O.)  168. 
^Bramhyv,  Barnard,  60  Ga.  292. 
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errors  in  the  instrument,  th«t  deceive  no  one  who  becomes  a 
party  thereto.  As  where  the  plaintiffs  name  was  inserted  in- 
stead of  that  of  def  endant,^^  or  a  mistake  in  the  recitals  desig- 
nating the  court  out  of  which  the  writ  of  attachment  issued.^ 
Even  fraud  will  not  always  defeat  the  action  on  the  bond. 
Thus,  where  the  surety  was  induced,  by  the  fraudulent  repre- 
sentations of  defendant,  to  execute  the  undertaking,  he  was 
held  not  to  be  released  where  the  plaintiff  was  ignorant  of  such 
f raud.^^  Aetion  on  the  bond  may  be  instituted  before  execu- 
tion has  been  issued  on  the  judgment  in  the  main  action.^^ 
Hence,  the  failure  to  issue  execution  would  be  no  defense  to  the 
sureties ;  nor  can  they  successfully  interpose  as  a  defense  that 
they  pointed  out  property  of  the  judgment  debtor,  upon  which 
such  execution  could  have  been  levied.^ 

Whether  the  action  on  the  bond  may  be  met  with  an  objec- 
tion to  the  judgment,  for  the  reason  that  it  is  silent  as  to  the 
attachment,  is  in  doubt,  so  far  as  authorities  go,  for  the  reason 
that  all  there  are  at  hand,  though  from  the  same  State,  seem 
to  disagree.  Thus,  in  one  case  it  is  held  that,  where  the  at- 
tachment has  not  been  dissolved,  the  surety  on  a  release  bond 
is  liable  for  the  value  of  the  attached  property,  though  there  is 
no  express  recognition  in  the  judgment  of  a  privilege  on  the 
attached  property.^^  In  the  other  case  noted,  it  is  held  that  no 
action  will  lie  on  a  release  bond,  where  there  is  simply  a  per- 
sonal judgment  rendered,  and  no  reference  or  order  or  recog- 
nition in  the  judgment  of  the  property  attached  or  plaintiff's 
lien  thereon.^^  Neither  of  the  cases  seem  to  refer  to  a  case  of 
release,  which,  strictly  speaking,  dissolves  the  attachment  as 
well  as  releases  the  property,  which  is  the  effect  of  the  bonds 
hitherto  treated.  Where,  however,  the  bond  operates  as  a  dis- 
solution,  there  would  appear  to  be  no  necessity  of  mentioning 
the  property  or  the  lien  in  the  judgment.  If  the  action  has  be- 
come a  personal  one,  the  judgment  woulcl  be  general,  and  all 

u  Leonard  v.  Speldel*  101  Mass.  366. 

u  Bipley  v.  Gear,  06  la.  460. 

"  Kelly  V.  Chriatal,  16  Hun.  (N.  Y.)  812;  81 N.  Y.  619^ 

i«  Lincoln  v.  Bebee.  11  Ark.  607. 

u  HUl  V.  Merle,  10  La.  108. 

^  Love  V.  Voorhies,  13  La.  An.  M9. 

^7KaUe  V.  Baird,  30  La.  An.,  PU IL  1148. 
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that  would  be  necessary  in  an  action  on  the  bond  wonid  be, 
that  it  should  be  identified  as  the  judgment  in  the  action  in 
which  the  bond  was  given. 

It  is  held  that  the  obligor  in  the  bond  given  to  release  at- 
tached goods  is  discharged  by  the  dissolution  of  the  attach- 
ment, by  proceedings  in  bankruptcy  instituted  within  four 
months  of  the  levy  of  the  attachment.'^  But  where  such  pro- 
ceedings in  attachment  are  not  dissolved,  the  subsequent  bank- 
ruptcy proceedings  are  held  not  to  affect  the  liability  of  sure- 
ties on  the  release  bond.^^  Where,  however,  the  attachment 
has  been  dissolved  by  giving  bond,  a  subsequent  discharge  in 
bankruptcy  is  held  a  bar  to  the  further  prosecution  of  the  suit, 
even  though  it  were  begun  more  than  four  months  prior  to  the 
proceedings  in  bankruptcy.^  And  if  the  action  is  thus  barred, 
it  would  be  impossible  that  it  should  proceed  to  judgment  and 
render  the  sureties  liable. 

It  can  be  no  defense  to  the  action  on  the  bond,  that  the  prop- 
erty  thereby  released  has  become  valueless  to  the  defendant. 
As  where  slaves  held  under  a  levy  were  released,  on  giving  a 
bond  to  abide  the  judgment,  and  the  attachment  was  thereby 
dissolved ;  but,  prior  to  judgment,  they  were  emancipated  by 
operation  of  law,  the  obligors  in  the  bond  were,  nevertheless, 
held  liable.ai 

It  is  no  defense  to  an  action  on  a  bail  bond  given  to  dissolve 
an  attachment,  that  the  principal  defendant,  while  the  original 
action  was  pending,  was  sununoned  as  garnishee  of  the  plain- 
tiff, and  charged  as  such,  it  appearing  that  defendant  paid 
nothing  in  consequence  thereof,  and  that  plaintiff  had  recover- 
ed judgment  against  defendant,  without  regard  to  the  amount 
for  which  the  latter  had  been  charged  as  garnishee.  In-an  ac- 
tion on  such  bond,  a  judgment  in  the  attachment  suit  cannot 
be  impeached  collaterally  by  the^ureties  on  the  bond.  Pay- 
ment by  the  sureties  on  such  bond  of  an  execution  for  costs  on- 
ly, issued  on  a  judgment  against  the  principal  defendant,  for 
which  a  receipt,  but  no  release  under  seal,  is  given,  operates 

UKaiaerv.  BichaTdson,  5Dal7(N.Y.)d01< 

u  McCombso.  Allen,  82  N.  Y.  114. 

»  Hamilton  o.  Bryant,  114  Mass.  043;  Carpenter  v,  TnrreU,  100  Man.  450. 

ttlrvinv.  Howard,  37  Ga.  18. 
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as  a  payment  pro  tanto  of  the  jadgment,  and  docs  not  release 
the  sureties  from  liabilitj  to  pay  the  remainder  of  the  judg- 
ment.28 

§  191.    Attaobnent  of  Bonded  Ph)perty  Attacked  prior  to 

Judgment. — ^Impeachment  of  the  regularity  or  validity  of  the 
attachment  proceedings,  after  giving  bond  for  the  release  of 
the  property  and  prior  to  judgment,  is  quite  a  different  mat- 
ter from  questioning  such  proceeding  collaterally,  in  defense 
of  the  action  on  the  bond.  When  the  bond  is  conditioned  to 
re-deliver  the  attached  property,  it  is  obvious  that  the  validity 
of  the  attachment  would  still  be  open  to  question.  But  where 
the  bond  amounts  to  special  bail,  and  the  attached  goods  are 
no  longer  in  the  custody  of  the  law,  or  liable  to  be  restored  to 
such  custody  under  the  writ  by  which  the  original  seizure  was 
authorized,  the  question  is  not  without  difficulty.  The  attach- 
ment is  held  to  no  longer  form  any  part  of  the  action  to  be 
considered.^  So,  where  the  defendant  had  gained  possession 
by  giving  such  a  bond,  it  was  held  that  his  traverse  of  the 
affidavit  in  attachment  was  very  properly  stricken  out,  as  of 
no  importance  in  the  case.^  And  yet  it  is  held,  that  after  giv- 
ing the  release  bond  by  which  the  action  is  transformed  into 
an  ordinary  suit  in  personam^  the  defendant  may  appear  and 
plead  in  abatement  to  the  attachment  bond,  and  after  pleading 
to  the  merits,  may  except  to  the  affidavit  in  attachment.^  So 
in  Louisiana,  that  the  bonding  of  attached  property  to  regain 
possession  thereof  is  no  bar  to  subsequent  proceedings  to  set 
aside  the  writ  of  attachment,  and  release  the  surety  on  the 
bond.^  And  in  South  Carolina  it  is  held,  that  giving  the  bond 
does  not  waive  the  right  of  defendant  to  have  the  attachment 
dissolved  for  irregularity  in  the  proceedings,  and  probably  not 
the  right  to  have  it  dissolved  on  traverse  of  the  facts  alleged 
in  the  affidavit  as  grounds  of  attachment.^  Although  the  rule 
that  enables  the  defendant  to  attack  the  attachment  proceed* 

»  Wood  V.  Mann,  126  Mass.  319. 
1  Barry  v,  Foyles,  1  Pet.  31L 
s  Dierolf  v,  Wlnterfleld,  21  Wis.  143. 

*  Delano  v,  Kennedy  >  6  Ark.  457;  Childress  o.  Fowlez,  9  Ark.  169l 
«  Edwards  v.  Fratfaeri  22  La.  An.  334;  Avet  o.  Albo,  21  La.  An.  34a 
< Bates  17. KUlian,  17&  C.653. 
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ings,  after  giving  bond  for  the  property,  la  not  without  founda- 
tion in  reason,  even  where  unprovided  for  by  statute,  yet  it 
can  scarcely  be  regarded  as  the  rule  in  all  the  different  juris- 
dictions where  the  question  may  arise.  In  New  York,  it  is 
held  by  the  Supreme  Court,  that  where  the  proceedings  subse- 
quent to  the  bonding  of  the  property  to  set  aside  the  attach- 
ment do  not  raise  a  question  of  jurisdiction,  the  bond  will  re- 
main valid,  unless  cancelled  by  order  of  court,  though  the 
attachment  proceedings  are  set  aside.^  But  in  the  same  State 
it  is  held,  that  giving  bond  to  discharge  the  attachment  does 
not  prevent  defendant's  objecting  to  the  sufficiency  of  the 
attachment  bond,  and  demanding  additional  security  thereonJ 

§  192.  Actions  on  Bail-Bond. — ^The  bringing  of  the  action 
on  bonds  of  the  character  herein  mentioned,  is  governed  by  the 
general  rule  for  actions  on  specialties,  and  only  varies  as  the 
action  may  be  under  the  common  law  or  Code  of  Procedure.  In 
New  York,  under  the  Code,  it  is  held  unnecessary  for  the  plain- 
tiff to  allege  the  regularity  of  the  attachment  proceedings,  or 
the  jurisdiction  of  the  court  from  which  the  writ  was  issued, 
provided  it  be  a  court  of  general  jurisdiction.^  And  in  an  ear- 
lier case  in  the  same  State,  that  plaintiff  need  not  show  facts 
necessary  to  give  the  officer  jurisdiction  to>  issue  the  writ,  nor 
that  the  cause  was  a  proper  one  under  the  statute  for  attach- 
ment on  mesne  process.^ 

The  condition  being  that  the  bond  shall  be  void  upon  pay- 
ment of  the  judgment  rendered  in  favor  of  plaintiff  in  the  ac- 
tion, the  only  essential  averments  to  make  out  a  case  of  liability 
on  the  bond  would  be  the  undertaking,  the  judgment,  and  the 
failure  to  pay-^  The  defenses  will,  on  general  principles,  be 
confined  to  such  as  wotdd  be  available  against  the  judgment, 
or  such  as  have  already  been  indicated  in  preceding  sections.^ 

•  Bildersee  v,  Aden*  62  Barb.  176;  12 Abb.  Pr.  (XT.  a)  82i. 

7  Dosseldoif  V,  BedLich,  16  Hun.  624.  It  is  held  that  poflsesslon  gained  in 
another. State,  by  giving  a  bond  for  the  release  of  attaohed  property,  olothes 
the  poeseBsor  with  a  qualified  title  that  wiU  be  proteoted  in  lionisiana*— Gor- 
don V.  Johnston,  4  La.  304. 

1  Cruyt  V.  PhUUps,  16  Barb.  120. 

*  Kanonse  v.  Dormedy,  3  DenlOi  Bffl^ 
s  Lincoln  v.  Bebee,  11  Ark.  607. 
«iSiii>ra,§§189»190. 
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Under  a  statute  requiring  the  penalty  ci  a  replevy  bond  to 
be  in  double  the  value  of  the  property  attached,  where  one 
waa  given  for  double  the  debt  and  costs,  conditioned  for  the 
payment  of  the  debt  and  costs,  or  the  value  of  the  property,  it 
was  held,  in  an  action  on  the  bond,  that  the  obligors  must  pay 
the  debt  and  costs,  and  were  not  entitled  to  have  the  judgment 
restricted  to  the  value  of  the  attached  property*^ 

Deliteht  Bonds, 

§  193.  Statntory  Bonds  that  Release  Property  trm  Gas- 
tody,  without  Disohai^g  the  Lien« — ^The  bonds  provided  for 
by  statute,  which  have  for  their  purpose  security  to  the  plain- 
tiff, that  the  property  attached  shall  be  forthcoming  to  answer 
the  special  execution,  are  variously  denominated  Delivery, 
Forthcoming,  and  Repleoy  Bonds.*  Their  conditions  are  ac- 
cordingly somewhat  different  from  those  particularly  considered 
in  the  foregoing  sections  of  this  chapter.  The  main  point  of 
distinction  between  these  two  classes  of  obligations  is,  that 
whereas  the  one  discharges  the  lien  of  the  attachment,  and  sub- 
stitutes therefor  personal  security,  the  other  preserves  the  lien, 
and  merely  substitutes  the  responsibility  of  the  obligors,  instead 
of  that  of  the  officer,  for  the  custody  of  the  attached  property. 
From  this  distinction  others  are  naturally  deduced,  as  we  shall 
presently  see.  In  some  of  the  States,  these  bonds  are  condi- 
tioned in  the  alternative,  for  the  delivery  of  the  chattels,  or  for 
the  payment  of  their  value  or  the  amount  of  the  judgment. 
But  the  alternative  condition  does  not  discharge  the  property 
from  the  lien.^  The  conditions  expressed  in  delivery  bonds  are 
not  always  the  same.  They  may  provide  for  the  surrender  of 
the  property  to  the  sheriff,  on  the  issue  of  execution,  or  for  the 
delivery,  according  to  the  direction  of  the-  court.  Where  the 
bond  was  conditioned  to  deliver  the.  attached  property  when 

*  Bond  «.  Oreenwald,  4  Heisk.  (Tenn. )  453. 

^  Under  an  early  Iowa  statute,  It  was  held  that  a  delivery  bond  would  dis- 
charge the  lien  of  the  attachment  —Jones  v.  Feasley,  3  G.  Greene,  63;  Austin  v, 
Burgett,  10  la.  302.  Ckmira^  ETans  v.  King,  7  Mo.  411.  But  see,  Allerton  v. 
Eldridge,  56  la.  709,  where  it  is  held  that  the  lien  is  not  discharged  by  a  bond 
for  the  return  of  the  property  on  demand.  To  discharge  the  lien,  the  bond 
must  be  for  the  payment  of  the  debt. 

>  Gray  v.  Perkins,  12  Sm.  &  M.  622;  Gaas  v.  Williams,  46  Ind.  2631 
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and  where  the  court  should  direct,  it  was  held^hat  judgment 
and  execution  was  not  sufficient  to  render  the^bligors  liable 
on  the  bond ;  but  that  the  order  of  the  eour^  was  necessary  to 
fix  the  obligation  to  deliver.^ 

So,  in  attachment  issuing  out  of  a  court  of  equity,  under  the 
laws  of  Kentucky,  the  action  on  the  bond  was  held  prematurely 
brought,  before  the  chancellor  had  disposed  of  the  case,  and 
remitted  the  plaintiff  to  his  remedy  on  the  bond.^ 

In  Georgia,  where  a  forthcoming  bond  is  given,  conditioned 
to  return  the  property  or  pay  the  debt,  the  obligors  have  their 
election.  But  a  return  oi  part  of  the  property  will  not  satisfy 
the  undertaking,  unless  it  is  sufficient  to  pay  the  debt  and  costs.^ 

§  194.    Tbe  Necessity  for  Demand,  to  Fix  Liability  on  the 

Bond. — ^In  general,  the  property  is  to  be  delivered  to  the  officer 
to  whom  the  bond  is  given,  on  demand  after  judgment.  Where 
the  statute  is  so  framed,  there  can  be  no  breach  of  the  bond 
until  such  a  demand  is  made,  and  in  some  of  the  States  it  re- 
quires a  special  execution  to  fix  the  sureties'  liability.^  This 
latter  condition  does  not  seem  to  obtain  in  Louisiana,  as  it  is 
there  held  that  the  property  must  be  delivered,  though  the 
judgment  does  not  order  a  sale  of  the  property.^  But  the  judg- 
ment and  demand  are  held  necessary  under  the  Indiana  statute, 
where  the  bond  is  conditioned  for  the  delivery  of  the  property.^ 
The  construction  of  the  Montana  statute  is  to  the  same  effect ; 
but  it  is  there  held,  that  where  the  demand  has  been  rendered 
useless  by  the  defendant,  it  will  be  held  unnecessary  as  a  means 
of  fixing  the  liability  of  the  obligors.^  At  all  events,  however, 
it  is  quite  dear  that  judgment  cannot  be  rendered  against  the 
sureties  in  the  bond,  until  judgment  is  obtained  against  the  de- 
fendant in  the  attachment*^ 

• 

<  Bzotberton  o.  Thomson,  11  Mo.  M. 

<  Hansford  v.  Perrin,  6  B.  Mon.  696.  lit  was  also  lield  In  this  case,  that  where 
the  property  was  surrendered  to  the  commissloneri  and  accepted  by  ^<">,  the 
•nrety  was  discharged  from  liability  on  the  bond.] 

'  Bmmby  v.  Barnard,  60  Ga.  292;  Metrovlch  v.  JoTOvioh,  68  CaL  Ml. 
1  Adams  ▼.  Jacoway,  34  Ark.  642. 
'  Gnay  v.  Andrews,  8  La.  An.  141. 

<  Oass  V.  Williams,  46  Ind.  263. 

<  Drigss  v.  Harrington,  2  Mont.  30. 

*  Morning  v.  Alexander,  10  Heisk.  (Tenn.)  .606. 
L  Attaoh.— 23, 
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§  195.  Officer's  Betarn  of  Exeoatlon  Ftzes  Liability.— Even 
a  demand  for  the  property,  following  the  issue  of  execution, 
has  not  been  held  sufficient  in  every  case,  as  the  foundation  for 
an  action  on  the  bond.  A  ji.  fa.  against  the  principal  has 
been  held  requisite ;  and  that  the  surety  could  not  be  rendered 
liable  on  a  rule  taken  against  him  until  this  writ  was  returned 
unsatisfied,  so  as  to  put  the  principal  in  default  for  failure  to 
produce  the  bonded  property.^  In  Florida,  where  the  condi- 
tion of  the  bond  was  for  the  forthcoming  of  the  property  re- 
leased, it  was  held,  that  on  a  return  of  the  officer  that  the 
property  was  not  forthcoming,  and  that  defendants  in  attach- 
ment had  no  property  in  his  bailiwick,  the  liability  of  the  sure- 
ties was  fixed,  and  the  measure  of  damages  was  the  value  of 
the  property  at  the  time  of  the  return,  with  interest.^  But  in 
West  Virginia,  the  officer's  return  on  the  forthcoming  bond  is 
held  not  to  be  conclusive,  but  only  prima  Jade  evidence  of  its 
truth.^  While  under  a  statute  of  the  State  of  Alabama  it  was 
not  only  held  to  be  conclusive,  but  was  taken  as  the  basis  of  a 
summary  means  of  obtaining  satisfaction.  The  bond  being  re- 
turned forfeited  for  failure  to  deliver  the  property  on  demand, 
the  plaintiff  was  entitled  to  a  Jieri  facias  against  all  the  obli- 
gors, without  further  action.^  And  where  the  sheriff's  return 
showed  that,  after  diligent  search,  the  officer  could  find  neither 
the  principal  obligor  nor  the  property  attached,  and  plaintiff's 
attorney  could  give  him  no  information,  it  was  held  that  a  re- 
covery might  be  had  of  the  sureties.'^  Under  the  same  statute, 
it  is  held  that  a  surety  is  liable  as  soon  as  demand  is  made 
on  the  judgment  for  a  return  of  the  property,  and  that  a  pre- 
mature return  by  the  officer  does  not  release  the  surety  from 
liability^  unless  he  can  show  that  he  is  damaged  by  such  re- 
turn, and  then  only  to  the  extent  of  such  damage.^  But  the 
return  of  the  execution  after  its  full  time  would  seem  to  be 
generally  essential,  where  it  is  held  that  the  liability  of  the 
Biurety  only  attaches  after  a  failure  to  make  (he  judgment  or 

^  Goodman  v,  Allen,  6  La.  An.  371. 

s  OoUins  V.  Mitchell,  3  Fla.  4. 

•  Adler  v.  Green,  18  W.  Va.  201. 

«  Cooper  V,  Peck,  22  Ala.  406. 

'  McGloskey  v.  Wiugfield,  32  La.  An.  88. 

0  Stewart  v.  Lacoume,  30  La.  An.,  Pt.  L 157 
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recover  possession  of  the  property  on  execationJ  Until  the 
return  day  of  the  final  writ,  there  is  always  a  possibility  of 
realizing  the  amount  of  the  judgment  from  the  defendant. 

But  it  is  held,  that  in  order  to  recover  from  the  sureties,  it 
is  not  necessary  that  plaintiff  should  recover  judgment  against 
all  the  defendants.®  This,  however,  as  we  have  suggested  else- 
where,^ must  depend  upon  the  interest  of  the  party  against 
whom  the  action  fails.  Thus,  where  an  action  was  against 
husband  and  wife,  and  the  property  of  the  wife  was  attached, 
and,  on  giving  bond,  was  released  to  her,  and  judgment  was 
subsequently  rendered  against  the  husband  alone,  it  wns  very 
properly  held  that  the  sureties  on  the  bond  were  released.^^ 
But  where  such  an  action  was  brought,  and  the  forthcoming 
bond  was  given  for  the  husband's  property,  the  failure  to  re- 
cover against  the  wife  did  not  release  the  husband,  against 
whom  judgment  was  obtained  in  the  attachnaent  suit.^^ 

§  198.  Formal  Sufficiency  of  the  Bond. — ^The  formal  requis- 
ites of  the  bond  taken  to  secure  the  delivery  of  the  property, 
will  depend  very  materially  upon  the  manner  in  which  the  stat- 
ute provides  for  its  enforcement  in  case  of  forfeiture,  as  well 
as  upon  whether  a  statutory  form  is  prescribed.  In  some  of 
the  States,  the  defendant  in  the  attachment  is  not  a  neces- 
sary party  to  the  undertaking.  But  it  is  held  that  a  stranger 
cannot  enforce  the  statutory  right  to  replevy  attached  proper- 
ty by  bill  inequity,  as  he  has  no  interest  in  the  property  which 
is  necessary  to  support  his  claim  of  right.^  And  where  the  de- 
fendant, or  the  owner  of  the  property,  is  a  necessary  party, 
some  definite  authority  is  necessary  to  authorize  any  one  to  exe- 
cute it  for  him  in  his  absence. 

Whatever  the  statute  requires,  may  be  insisted  on  as  a  condi- 
tion to  the  release  of  the  property ;  but  it  does  not  follow  that 
a  failure  to  comply  strictly  with  the  requirements  of  the  stat- 
ute will  vitiate  the  obligation  when  it  has  been  accepted,  and  the 

7  Forrest  v.  O'DonneU,  42  Mich.  556. 

8  Qiimore  v.  CroweU,  67  Barb.  62. 
«  Supra,  $  189. 

y*  Jaycox  17.  Gbapxnan,  10  Benedict,  517. 
u  Beynolds  t;.  Hurst,  18  W.  Va.  648. 
1  Kirk  v.  Morris,  40  Ala.  225. 
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property  released.  Thus,  an  obligor  will  not  be  heard  to  object 
that  the  penalty  is  too  small,  where  the  bond  has  been  returned 
forfeited  by  endorsement  on  the  execution.*  Where  a  forth- 
coming bond  in  attachment  was  made  to  the  oflSccr,  instead  of 
the  plaintiff,  and  the  body  of  the  instrument  contsdned  the 
names  of  two  sureties,  one  of  whom  only  signed  it,  and  left  it 
with  the  obligee,  without  saying  anything,  it  was  held  valid  as 
against  the  first  objectioti — ^that  it  did  not  run  to  the  plaintiff 
— as  well  as  against  the  second,  that  it  was  not  executed  by  both 
sureties  named  in  the  bond.  As  to  the  latter,  it  was  held  that 
there  was  no  presumption  that  the  surety  who  executed  and  de- 
livered the  instrument  intended  to  limit  his  liability  if  the  other 
surety  failed  to  execute  the  bond,  or  to  make  his  own  undertak- 
ing conditional  upon  its  execution  by  the  co-surety.^  A  similar 
presumption,  we  have  seen,  was  entertained  in  favor  of  an  obli- 
gor, where  only  one  of  several  principals,  whose  names  appear- 
ed in  the  body  of  the  instrument,  executed  it,  and  it  was  deliv- 
ered without  the  knowledge  or  consent  of  the  party  who  sign- 
ed it  as  surety.^  The  bond  may  be  insufficient  as  to  its  compli- 
ance with  the>statute,  and  thus  justify  the  officer  in  rejecting 
it,  and  still,  when  an  action  is  brought  against  the  obligors,  or 
either  of  them,  to  enforce  its  provisions  in  case  of  forfeiture, 
will  bind  them  to  the  full  extent  of  their  undertaking,  if  it  is  a 
sufficient  bond  or  undertaking  at  common  law.^  But  where 
the  bond  is  in  contravention  of  the  statute,  it  is  void.^ 

Where  the  conditions  of  the  bond  sued  on  were,  that  ^*  If 
the^-said  attachment  be  dissolved  and  discharged,  that  we  will, 
on  demand,  pay  to  the  plaintiff  the  amount  of  any  judgment 
that  may  be  recovered  against  the  defendant,  not  exceeding 
the  sum  of  twenty-five  hundred  dollars  ";  and  the  statutory  bond 
required  was  to  the  effect  that,  if  the  attachment  should  not  be 
dissolved,  and  if  the  plaintiff  should  recover  judgment  in  the 
action,  the  property  released  should  be  re-delivered  to  the  prop- 
er officer,  to  be  applied  to  the  payment  of  the  judgment,  or  in 

s  Jones  V.  MisB.  &  Ala.  B.  Co.,  5  How.  (Miss.)  407. 

<  Johnson  v,  WMitherwaz,  9  Kan.  75. 

<  Supra,  §  1S6;  Clements  v.  CassiUy,  4  La.  An.  380. 

s  Bheppard  v.  Ck>lIinB,  12  la.  570;  wmiams  v,  Ooleman,  48  Ma  925;  Wrlglit  o. 
Keyes,  (Pa.)  Leg.  Int,  Feb.  1, 18S4. 
A  Hardesty  v.  Price,  3  Colo.  W. 
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default  thereof,  that  defendant  and  his  sureties  should  pay  to 
plaintiff  the  full  value  of  the  property  released,  it  was  held 
that  the  plaintiff  could  not  recover  in  the  action  on  the  bond. 
The  reason  assigned  for  the  ruling'  was,  that  the  attachment 
was  not  discharged,  as  was  fully  admitted  by  the  plaintiff. 
The  obligation  to  pay  was  only  on  condition  that  it  should  be 
discharged ;  and  hence,  the  undertaking  could  not  be  enforced 
either  as  a  statutory  or  a  common  laW  bond.^ 

§  197.    Actions  on  Delivery  Bonds,  and  the  Defenses  thereto. 

— Although  the  same  reasons  do  not  apply  to  delivery  bonds, 
to  prevent  their  being  subject  to  objections  on  account  of  de- 
fective proceedings  in  attachment,  that  apply  to  bail  bonds  un- 
der like  circumstances,  it  is  held  that  sureties  in  the  former 
class  of  bonds  cannot  take  exceptions  to  the  affidavit,  where  the 
defendant  has  not  questioned  its  sufficiency,  and  the  recitals  in 
the  bond  acknowledge  that  the  attachment  was  begun  in  due 
form  of  law.^  So,  though  it  is  held  that  the  surety,  when  it  is 
proposed  to  enter  judgment  against  him,  may  contest  his  orig- 
inal liability  on  the  bond,  or  show  a  discharge  from  its  obliga- 
tion ;  yet  he  cannot  plead  to  the  action,  or  complain  of  mere 
errors  in  the  action  against  his  principal.  His  right  to  be 
heard  is  said  to  begin  after  the  finding  against  defendant  in  at- 
tachment.^ Nevertheless,  in  a  case  decided  under  a  statute 
that  seems  to  regard  delivery  bonds  as  dissolving  the  attach- 
ment, and  leaving  the  property  subject  to  other  attachments,^ 
it  is  held,  in  substance,  that  a  plea  would  be  entertained  in  de- 
fense to  an  action  on  a  bond,  that  the  property  did  not  belong 
to  defendant,  provided  it  stated  to  whom  such  property  did  be* 
long.^  In  the  action  on  the  bond,  the  defendant  is  held  to  be 
estopped  from  denying  that  the  attachment  issued,  and  that 
the  property  had  been  seized,  these  facts  being  admitted  by 
the  bond  itself.'^    So  it  is  held,  that  the  surety  in  a  forthcoming 

'  Edwaids  v.  Pomeroy,  (a  0.  Colo.)  A  West  Coast  Bep.  514. 
^  Ooebel  v.  Stevenson,  35  Mich.  172 ;  Higgins  v.  Healy,  47  N.  Y.  Sapr.  Ct  207. 
>  Atkinson  v,  Fozworth,  53  Miss.  733;  Wharton  v.  Conger,  9  Sm.  &  M.  5ia 
<  Jones  V.  Peasley,  3  G.  Greene,  53;  Austin  v,  Bnrgett,  10  la.  302. 
«  Blatchley  v.  Adair,  5  la.  545. 

'  Crisman  t;.  Matthews,  2  Dl.  148;  24  Am.  Dec.  417;  McMillan  v.  Dana,  IBCaL 
339;  Bowers  o.  Beck,  2  Nev.  139;  Smith  v,  Faigo,  57  CaL  157. 


§  197  B0m>8  FOB  RELEASE.  858 

bond  cannot  plead  that  the  property  seized  and  released  was 
not  the  property  of  defendant,  and  thus  discharge  himself 
from  the  obligation  of  the  bond.^  Yet  it  is  held  in  the  State 
of  Kentucky,  that  the  giving  of  the  statutory  bond  does  not 
prevent  the  surety  from  setting  up  title  to  the  property  at- 
tached, and  contesting  the  validity  of  the  attachment.^  In 
Alabama,  however,  it  is  held  that  where  a  stranger  to  the  suit 
replevins  property  seized  on  mesne  process,  he  cannot  set  up  a 
claim  of  title  thereto  in  answer  to  the  officer's  demand  for  its 
re-delivery,  according  to  the  terms  and  conditions  of  his  bond. 
He  must  surrender  it  before  he  attempts  to  assert  his  title.^ 
The  Supreme  Court  of  Texas  seems  to  adopt  the  strictest  pos- 
sible construction  of  the  attachment  law,  and  hold  all  proceed- 
ings open  to  attack  by  sureties  on  the  bond,  as  well  as  by  the 
defendant  in  the  original  action.  There  it  is  held,  that  a  fail- 
ure to  state  in  the  affidavit  that  the  attachment  was  not  sued 
out  to  injure  defendant  was  fatal  to  the  action ;  and,  unless 
the  statute  were  strictly  followed,  any  material  variation  from 
its  letter  would  vitiate  all  subsequent  proceedings.^  And,  in 
the  same  case,  it  is  held,  in  direct  opposition  to  the  doctrine  laid 
down  in  Atkinson  vs.  Fozworth,^^  that  where,  after  the  bond 
is  given,  plaintiff  and  defendant  agree,  without  the  knowledge 
or  consent  of  the  surety,  that  the  attachment  shall  stand,  the 
latter  being  bound  for  the  value  of  the  property,  would,  on 
application,  be  (dlowed  to  intervene  to  protect  his  rights,  and 
move  to  quash  the  attachment.^^  But  in  New  York  it  is  held 
that  the  sureties  on  the  bond  are  not  discharged  by  the  dis- 
charge of  the  principal  in  bankruptcy,  within  the  statutory  pe- 
riod of  four  months  after  the  attachment.^  The  rule  of  estop- 
pel by  the  bond  is  also  varied  in  Tennessee  in  a  case  where  a 
delivery  bond  was  given  on  a  representation  that  certain  prop- 
erty of  defendant  had  been  attached,  when  no  legal  levy  had 
been  made.     It  was  held  that,  in  consequence  of  this  discrep- 

• 

•Gray  v.  MacLean,  17  III.  404. 

T  Schwein  v.  Sims,  2  Met.  (Ey.)  20O. 

•  Bral«y  v.  Clark,  22  Ala.  361. 

*  Borch  V.  Watts,  37  Tex.  135 
^  63  Miss.  733. 

^  Burch  V.  Watts,  87  Tex.  135. 
u  McCk>mba  v.  AUen,  18  HtmUflOi 
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ancy,  there  could  be  no  recovery  on  the  bond.^  But  where 
the  bond  was  conditioned  to  pay  the  judgment,  it  was  held 
not  to  make  any  difference  that  the  defendant  denied  owner- 
ship of  the  property,  and  that  after  receiving  the  property  he 
could  not  deny  the  validity  of  the  bond  on  which  it  was  re- 
leased to  him.^*  A  material  variation  between  the  forthcom- 
ing bond  and  the  writ  will,  in  some  of  the  States,  defeat 
the  action.  Thus,  where  the  bond  recited  that  the  writ  was 
against  three  persons,  when,  in  fact,  it  was  against  four,  the 
variance  was  held  fatal  to  the  bond.^'^  Elsewhere,  it  was  held 
that  a  discrepancy  in  the  papers  as  to  who  was  in  possession 
of  the  property  attached,  would  be  regarded  as  immaterial 
after  the  property  had  been  replevied.^®  But  it  is  held  in 
Arkansas,  that  judgment  against  a  surety  on  a  bond  given  to 
pay  whatever  judgment  might  be  recovered,  where  there  was 
no  attachment,  and  the  judgment  against  the  surety  was  with- 
out notice  to  him,  was  absolutely  void.^^  There  being  no  at- 
tachment, it  was  not  a  statutory  bond,  upon  which  the  court 
could  render  judgment  in  an  action  against  the  defendant,  in 
whose  behalf  it  was  given.  When  undertakings  of  this  kind 
do  not  conform  to  the  statute,  and  can  only  be  relied  on  as 
common  law  bonds,  only  common  law  remedies  can  be  resort- 
ed to  for  their  enforcement.^®  The  owner  of  property  at- 
tached is  not  estopped  from  disputing  the  validity  of  the  at- 
tachment, or  asserting  his  claim  to  such  property  in  an  action 
against  a  third  person  on  a  bond  given  by  such  person,  in  order 
to  retain  possession  of  the  property.*®  Where  property  at- 
tached and  retained  under  a  forthcoming  bond  is  seized  on  exe- 
cution against  the  attachment  debtor,  he  should  replevy  the 
same,  so  as  to  be  able  to  perform  the  conditions  of  his  bond ; 
if  he  does  not,  an  action  lies  on  the  bond  for  the  nondelivery 
of  the  property^ 

M  Connell  v.  Scott»  5  Baxter,  595. 

^<  Stepbens  v,  Greene  County  Iron  Co.^ll  Heiak.  (TeniL)  71. 
»  Holt  V,  Lynch,  18  W.  Va.  567. 
1*  Cooper  v.  Lockett,  65  Ga.  702. 
17  WiHiams  v.  Skipwith,  34  Ark.  529. 

u  Clary  i;.  Haines,  61  Ga.  520.  Action  will  not  lie  on  the  bond  nntU  the  Bidt 
in  attachment  iB  determined.— Hansford  v,  Perrin,  6  B.  Mon.  595. 
^  Schwein  v.  SimSi  2  Met.  (Ky.)  209. 
>>  Boberts  v.  Dann.  71  HI.  46. 
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The  party  gnrtng  a  forthcoming  bond,  and  who  thereby  gets 
poBsession  of  attached  property,  has  a  qualified  title  which  the 
courts  of  Louisiana  are  inclined  to  protect,  though  it  be  ac- 
quired in  another  State,  against  a  subsequent  levy  by  a  judg- 
ment creditor  of  the  attachment  debtor.^^  And  so  it  will  be 
protected  in  most  of  the  States  as  still  in  the  custody  of  the 
law,  and  subject  to  the  demand  of  the  attaching  officer.  But 
where  such  property,  after  the  release  on  a  forthcoming  bond, 
is  levied  on  by  plaintiff's  direction,  and  sold  to  satisfy  a  judg- 
ment in  favor  of  a  stranger  to  the  attachment  proceedings, 
there  can  be  no  recovery  on  the  bond,  for  the  reason  that  the 
plaintiff  has,  by  his  own  act,  put  it  out  of  the  power  of  defend- 
ant or  his  sureties  to  surrender  the  property.^  And  so,  where 
the  plaintiff  has  voluntarily  surrendered  tlie  property  and  ad- 
journed the  sale,  the  sureties  on  the  bond  are  released.^  The 
destruction  of  the  property  by  unavoidable  accident  is  geneiv 
ally  held  to  exonerate  the  obligors  in  a  bond  of  this  character ; 
for  it  is  the  delivery  of  the  property  they  have  undertaken  to 
secure.^  So,  where  the  property  is  lost  to  the  owner  during 
the  pendency  of  the  action,  by  operation  of  law,  as  where  slaves, 
released  on  a  delivery  bond,  were  emancipated  by  law  prior  to 
judgment.^  So,  also,  where  the  property  has  passed  to  an  as- 
signee in  bankruptcy.  But  where  judgment  was  taken  in  the 
attachment  suit  prior  to  the  assignment,  the  sureties'  liability  be- 
came fixed.^  A  material  change  of  the  cause  of  action  after 
the  giving  of  the  bond,  might  be  such  as  to  defeat  the  action  on 
the  bond.  But  an  amendment  which  merely  added  new  parties 
plaintiff,  without  changing  the  form  of  the  bill,  or  extending  or 
limiting  the  liability  of  the  obligors,  was  held  not  to  annul  the 
bond.^  So,  where  the  bond  was  given  for  the  defendant,  who 
was  sued  in  the  wrong  name,  but  there  was  no  question  as  to 
the  identity  of  the  person  for  whom  it  was  given,  an  amende 

n  Gordon  v,  Johnston.  4  La.  901. 
^  Jaeger  t;.  Stoelting,  dO  Ind.  341. 
S8  Bullitt  17.  Winston,  1  Munf.  ( Va.)  2S9* 
34  Falls  V.  Weissinger,  11  Ala  801. 
86  Green  v.  Lanier,  5  Heisk.  (Tenn.)  6G2. 
9S  Goodhue  v.  King,  55  Oal.  877. 

37  Falls  v.  Weissinger,  11  Ala.  801;  United  States  v.  Mosely,  7  Saw«  0.  C.  266; 
Christal  v.  Kelly,  88  N.  Y.  285. 
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ment  by  which  the  proper  name  was  Bubstitnted,  was  held  no 
defense  to  an  action  on  the  bond.^  But  where,  on  the  day  of 
sale,  there  were  no  bidders,  and  the  sheriff  released  the  prop- 
erty on  a  new  bond,  he  could  not  subsequently  maintain  an 
action  on  the  original  undertaking  for  a  breach  of  the  new  one.^ 

In  Indiana  it  is  sufficient  to  allege,  in  an  action  on  a  delivery 
bond,  that  defendant  has  failed  to  deliver  the  property  or  pay 
the  cash  value,  and  that  the  execution  remains  unsatisfied.  A  . 
demand  is  only  necessary  when  required  by  the  bond  before  the 
day  of  delivery,  as  set  out  in  the  undertaking.  The  measure 
of  damages  is  the  amount  of  the  judgment,  with  ten  per  cent 
additional.^ 

A  judgment  on  a  delivery  bond  that  binds  the  principal,  also 
binds  the  surety.^  So,  when  claimant  of  property  attached 
gives  a  bond  and  receives  the  property,  and  the  claim  is  after- 
wards dismissed  for  want  of  the  affidavit  required  by  the  stat- 
ute ;  in  a  suit  on  the  bond,  neither  the  sureties  nor- the  principal 
can  show  anjrthing  they  might  and  should  in  the  original  case. 
In  other  words,  they  are  bound  by  the  judgment  of  dismissal 
of  the  claim.^ 

§  198.    Measure  of  Liability  on  the  Bond. — Under  a  statute 

that  permitted  attached  property  to  be  released  on  giving  bond 
either  to  pay  the  debt,  or  for  the  return  of  the  property  to  the 
officer,  where  the  bond  was  given  conditioned  to  produce  the 
property  on  execution,  or  in  default  thereof  to  pay  the  judg- 
ment, it  was  held  that,  on  failing  on  reasonable  demand  to  pro- 
duce the  property  according  to  the  terms  of  the  bond,  the 
obligors  were  liable  for  the  judgment,  and  not  simply  the  ap- 
praised value  of  the  goods  attached  and  released.^  But  in  gen- 
eral, forthcoming  bonds  have  a  penalty  which  is  fixed  accord- 
ing to  some  statutory  standard,  and  the  undertaking  is  in  sub- 
stance to  return  the  property,  or  answer  for  the  damages  with- 

*>  Adams  o.  Jacoway,  3ft  Ark.  642. 

•  Adler  v,  Oreen,  18  W.  Va.  201. 

SB  Hunter  v.  Brown,  68  Ind.  226. 

n  McCloskey  o.  Wingfleld.  32  La.  An.  38. 

S3  Higdon  17.  Vaughn,  68  Miss.  572. 

^  Goebel  t;.  Stevenson,  86  Mich.  172.  In  Kentucky,  the  obligors  on  the  bond 
are  only  held  for  the  value  of  the  defendant's  interest  in  the  property.— I{al- 
bert  <;•  McGoUocht^d  Met.  (Ky.)  468. 
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in  the  penaltjnof  the  bond.  The  damage?  may  have  no 
relation  to  the  anK)unt  of  the  judgment  recovered  in  the 
attachment  suit,  and  can  be  no  more  than  the  value  of  the 
property  the  obligors  have  failed  to  deliver.'  But  the  liabil- 
ity of  the  obligors  is  not  extinguished  in  every  instance  by 
delivering  the  property,  as  it  may  have  greatly  deteriorated 
in  value,  owing  to  the  negligence  with  which  it  has  been  kept 
during  the  pendency  of  the  action.  If  chattels  are  wantonly 
injured  or  destroyed,  or  if  they  are  negligently  suffered  to 
waste  or  deteriorate  while  in  the  hands  of  the  defendant,  or 
other  custodian  under  the  bond,  the  obligors  may  be  held  to  an- 
swer to  the  amount  of  their  diminished  value.  But  if  the  loss 
or  injury  is  without  fault  on  the  part  of  those  who  hold  posses- 
sion by  virtue  of  the  bond,  they  will,  as  we  have  seen,  be  ex- 
onerated.^ Nevertheless,  where  one  wrongfully  comes  into 
possession  of  attached  property,  upon  an  unfounded  claim  of 
right,  and  while  he  holds  possession  under  his  forthcoming 
bond,  the  property  is  lost,  destroyed  or  materially  injured, 
whether  by  his  fault  or  otherwise,  he  may  be  held  to  answer 
on  his  bond.^  But  where  the  bond  is  given  under  ordinary 
circumstances  for  the  benefit  of  the  defendant  whose  property 
is  taken  on  mesne  process,  the  surety's  liability  in  case  of 
breach  cannot  be  greater  than  that  of  the  principal  or  defend- 
ant in  the  attachment  suit ;  either  the  value  of  the  property 
or  the  amount  of  the  judgment,  and  only  for  the  latter  where 
the  value  of  the  property  equals  or  exceeds  the  amount  of  the 
judgment.*  And  where  it  is  for  the  value  of  the  property,  it 
should  be  as  such  value  is  judicially  determined,  and  not  the 
appraiser's  valuation.^  Where,  by  the  terms  of  the  bond,  the 
obligors  may  elect  either  to  return  the  property  or  pay  the 
judgment,  and  if  they  return  a  portion  of  the  property  which 
is  applied  in  satisfaction  of  the  judgment  pro  tantOy  the  un- 
paid balance  of  the  judgment  will  be  the  measure  of  the  sur- 
ety's liability  on  the  bond.^    But  where  the  statute  provides 

3  MetroYich  v,  JoTOvich,  68  GaL  241, 

s  Supra,  §  197;  FaUs  v.  Weiasinger,  11  Ala.  SOt 

4  Dear  v,  Brannon,  4  Bush.  471. 

.A I^mle  v.  Bouton,  33 La.  An.  1005;  Schmidtv. Brpwiir Id. 416, 
•  Fletcher  v,  Menken,  37  Ark.  206. 
7  Brumby  v.  Barnard,  60  Ga.  292. 
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for  a  return  of  the  property  or  its  value,  and  such  is  the  con* 
dition  of  the  bond  given  to  release  the  chattels,  a  return  of  a 
part  only  leaves  the  obligors  in  the  bond  liable  for  the  value 
of  the  remainder.^  The  surety  cannot  set  up  any  defense  that 
could  not  have  been  urged  in  behalf  of  defendant,®  except  it 
be  one  peculiar  to  the  undertaking.  He  may  show  in  de- 
fense of  an  action  on  the  bond,  as  a  reason  why  the  property 
is  not  forthcoming,  that  it  has  been  consumed  by  prior  liens.^^ 
And  in  Illinois  it  is  held,  that  where  the  property  has  been  con- 
sumed to  satisfy  a  prior  mortgage,  only  nominal  damages  are 
recoverable.^^  In  Arkansas  and  some  of  the  other  States  the 
execution  of  the  bond  makes  the  surety  a  party  to  the  action, 
and  judgment  may  be  entered  against  him  at  the  same  time 
it  is  entered  against  the  principal.  Hence,  there  is  no  necessity 
for  an  action  on  the  delivery  bond.^^  But  this  is  only  in  at- 
tachment suits.  Such  judgments^  summarily  entered,  where 
there  is  no  attachment,  are  void.^ 

§  199.    Gontribntion  between  Sureties.— Several  Bonds  for 

Same  Property. — ^The  doctrine  of  contribution,  which  applies  to 
all  joint  obligations  assumed  for  the  benefit  of  a  third  party, 
applies  to  bonds  given  for  the  release  of  chattels  attached  on 
mesne  process.  One  joint  obligor  on  a  forthcoming  bond, 
whose  liability,  as  between  himself  and  the  owner  of  the  prop- 
erty, is  that  of  a  surety,  who  has  been  compelled  to  pay  the 
entire  sum  for  which  they  are  jointly  liable,  or  who  has  paid 
more  than  his  just  proportion,  may  maintain  an  action  against 
his  coobligors  for  contribution.^  And  either  of  the  sureties 
will  have  a  right  to  recover  the  amount  of  his  contribution 
from  the  principal  or  owner  of  the  property,  in  whose  behalf 
such  liability  w^s  assumed. 

The  sureties  on  the  bond,  given  in  case  of  appeal  from  the 
judgment  in  attachment,  may  assume  the  entire  liability  i  but 

'*  MetroTloh  v.  JoYOvich,  6S  OaL  Sil. 

•  MoCloskey  v,  Wingfleld,  82  La.  An.  88. 
M  Hayman  v.  Hallam,  70  Ky.  889. 
u  Dehler  v.  Held,  60  HI.  49L 
tt  Fletoher  o.  Menken,  37  Ark.  206. 
?•  Wmiams  V.  Sklpwith,  34  Ark,  529. 

1  lAbeanme  v,  Sweeney,  17  Mo.  loa. 
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as  between  the  plaintiff  and  the  sureties  on  the  bond  given  to 
release  the  property,  the  latter  are  not  thereby  released,  nor  is 
the  plaintiff  bound  to  proceed  against  the  appellant's  sureties 
before  resorting  to  the  obligors  in  the  release  bond.^  The  re- 
lations between  these  two  classes*  of  sureties  is  something  dif- 
ferent from  that  of  coobligors,  which  would  be  their  status  if 
they  gave  several  undertakings  to  release  the  same  property, 
and  to  secure  the  same  indebtedness  or  liability.  The  appeal 
bond,  when  given  at  the  instance  of  defendant  «lone  to  prolong 
the  litigation,  while  it  does  not  exonerate  the  sureties  on  the 
release  bond  from  liability  to  the  obligee,  as  between  several 
sets  of  sureties  on  successive  bonds,  renders  them  liable  to  each 
other  in  the  inverse  order  of  their  undertakings. 

Those  who  last  become  sureties  contract  not  only  for  the 
benefit  of  the  creditors,  but  in  exoneration  of  those  who  pre- 
cede, and  will  be  liable  to  exonerate  the  original  sureties,  in 
case  the  latter  are  required  to  answer  for  the  debt.^  But 
where,  in  an  attachment  against  the  maker  and  indorsers  of 
notes,  the  property  of  the  maker  was  attached  and  released  on 
bond^it  was  held  that  the  sureties  on  such  bond,  being  com- 
pelled to  pay,  could  not  charge  the  indorsers,  as  the  latter  were 
only  liable  to  the  holder  of  the  notes.^ 

Where  several  bonds  are  given  for  the  forthcoming  of  the 
same  property,  each  to  answer  the  judgment  in  a  different  at- 
tachment suit,  though  given  by  the  same  obligors,  the  obli- 
gee in  each  case  has  a  right  of  action  against  the  obligors,  in 
case  of  breach  of  his  own  bond,  without  uniting  with  the  ob- 
ligees in  the  others  given  at  the  same  time.^  Indeed,  it  is  dif- 
ficult to  see  how  it  would  be  possible  to  unite  such  claims  in 
one  action,  where  the  rights  of  action  are  so  clearly  several. 

§  200.  Bond  Taken  and  Returned  by  Officer,  who  acts  with- 
out Authority.— Jurisdiction. — ^The  authority  of  the  oflScer  who 
takes  the  bond  and  returns  it  with  the  writ,  raises  a  question 
that  does  not  seem  to  have  been  very  generally  noticed.    What- 

^  Higgins  V.  Healy.  47  N.  Y.  Supr.  01  207. 

<  Chrisman  v,  Jones,  34  Ark.  73. 

«  Fletcher  v.  Menken,  37  Aik.  206. 

<  Collins  t7.  ScUUchter,  11  Phila.  349. 
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ever  be  the  form  of  the  undertaking,  It  may,  and  should,  be 
taken  by  the  executive  ofiScer  of  the  court  from  which  the  writ 
issues,  or  by  any  such  officer  to  whom  it  is  properly  directed. 
At  least,  it  should  be  taken  and  returned  in  his  name,  where 
he  acts  by  deputy.  This  may  be  a  marshal,  sherijS,  coroner, 
elisor,  or  constable,  as  circumstances  may  direct.  It  is  held  in 
the  only  case  I  have  been  able  to  find  touching  this  branch  of 
the  subject  closely,  that  where  the  officer  who  executed  the 
writ,  and  returned  it  and  the  replevy  bond  into  court,  was  not 
an  officer  of  such  court,  there  would  be  no  jurisdiction  to  ren- 
der judgment,  and  as  a  consequence  the  property  seized  could 
not  be  regularly  in  the  custody  of  the  law,  nor  could  the  bond 
be  rendered  available.  To  cure  this  defect,  it  was  held  that  an 
(dias  writ  might  be  sued  out  and  executed  upon  the  same  prop- 
erty.^ 

But  the  subsequent  levy  of  the  alias  writ  could  not  impart 
validity  to  the  bond,  upon  the  officer's  surrender  of  the  prop- 
erty to-the  defendant,  without  the  knowledge  and  acquiescence 
of  the  obligors.  fTor  could  the^ef endant  himself  be  compelled 
to  accept  such  surrender,  or  to  hold  the  property  under  the 
original  bond,  after  a  nominal  seizure,  as  it  Is  optional  with  him 
whether  he  give  any  bond  whatever  for  the  release  of  his  prop- 
erty.^ And  his  having  given  one  which  proved  worthless,  does 
not  Impose  upon  him  the  duty  to  make  it  good  bv  a  valid  ob- 
ligation. 

I  Bates  V,  Orow,  57  Miss.  676. 

s  Boyd  V,  Buckingham,  10  Humph.  (Tenn.)  4BL. 
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§  201.  Titie  Claimed  by  Third  Person.— It  is  onljr  the  inter- 
est  of  the  defendant  in  the  property  attached,  which  is  affected 
by  the  levy  of  the  writ.  Hence,  it  often  becomes  important  to 
determine  what  that  interest  is,  if  any.  For  the  purposes  of 
his  own  security,  it  behooves  the  officer  to  make  inquiry  into 
this  matter  before  he  makes  an  actual  seizure  of  chattels.  But 
whether  he  is  provided  with  a  statutory  method  of  inquiry,  as 
in  some  of  the  States,  where  he  may  summon  a  jury  for  that 
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purpose,  or  proceeds  altogether  on  his  own  judgment,  is  of  lit- 
tle consequence  to  either  the  claimant  or  the  ofl^cer.  The  jury 
is  only  qualified  to  pass  upon  the  validity  of  the  claim,  in  so  far 
as  to  direct  the  officer  in  the  matter  of  demanding  indemnity 
from  the  attaching  creditor.  As  the  writ  directs  the  officer  to 
levy  upon  the  property  of  the  defendant,  all  presumptions  are 
in  favor  of  his  doing  so.  So,  where  the  return  shows  that  he 
has  levied  upon  certain  property  as  the  property  of  the  defend- 
ant, until  the  contrary  is  shown  the  return  will  be  presumed  to 
correctly  designate  the  owner.  ^  But  this  presumption  is  never 
conclusive.  At  most,  it  serves  to  cast  upon  the  adverse  claim- 
ant the  burden  of  proof,  and  may  be  overcome  by  evidence, 
however  slight,  tending  to  prove  title  in  the  claimant.  Where 
the  clfumant's  action  or  proceeding  for  the  recovery  of  the  prop- 
erty is  defended  on  any  ground  other  than  a  denial  of  facts,  it 
would  seem  to  shift  the  burden  of  proof,  and  require  the  at- 
taching creditor  or  officer  to  prove  not  only  his  affirmative  de- 
fense, but  that  the  debt  was  due  and  owing  from  defendant 
in  attachment  to  plaintiff.^  He  is  required  to  justify  the  seiz- 
ure in  this  respect,  before  he  can  successfully  assail  the  bona 
fides  of  the  claimant's  title.^  He  is  also  required  to  make  a 
prima  fade  showing  that  the  property  belonged  to  the  defend- 
ant in  the  attachment.^ 

Attached  property  or  things  in  action  may  be  claimed  by 
the  wife  of  the  debtor,  and  such  claim  can  only  be  determined 
according  to  the  laws  of  the  State  governing  the  property  rights 
of  married  women,  unless  where  such  rights  are  conceded,  and 
the  ^iie*B  title  is  questioned  upon  the  ground  of  fraud.  Where 
the  common  law  status  of  the  feme  covert  is  preserved  in  re- 
pect  to  personal  property  in  possession,  the  husband's  creditors 
may  attach  such  property  as  that  of  the  debtor.^  But  it  was 
held  in  North  Carolina,  that  a  legacy  for  a  married  woman,  still 
in  the  hands  of  an  executor,  could  not  be  so  attached.^    And 

1  Bowan  v.  Lamb,  4  G.  Greene  468;  Smith  v.  Smith,  24  Me.  051^ 

*  Dickman  v,  Williams,  60  Miss.  600. 

*  Braley  v.  Byrnes,  20  Minn.  435  ;  Cook  o.  Hopper,  23  Mich.  611 ;  JiOnes  V. 
Lake,  2  Wis.  210;  contra,  Dryer  v.  Abercrombie,  67  Ala.  497. 

«  Stames  o.  Allen,  68  Ala.  316;  EUiott  v.  Stocks,  67  Ala.  290. 
'  Johnson  v,  Fleetwood,  1  Harrington,  (Del.)  442. 
A  Arrington  v.  Screws,  9  Ired.  42;  49  Am.  Deo.  408. 
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in  Louisiana,  that  a  legacy  in  the  hands  of  an  executor  cannot 
be  attached  in  any  case  by  a  creditor  of  the  residuary  legatee  J 
On  the  other  hand,  it  is  held  in  Delaware  that  a  wife's  interest 
in  a  recognizance  in  the  orphans'  court,  on  acceptance  of  real 
estate,  may  be  attached  for  her  husband's  debts.^  A  wife's 
life  estate  in  a  chattel,  coming  to  her  as  a  legacy,  and  which 
cannot  be  reduced  to  possession  by  the  husband,  cannot  be  at- 
tached for  his  debts®.  And  yet  it  is  held  in  Massachusetts, 
that  a  promissory  note,  given  a  married  woman  for  her  separ^ 
ate  use,  as  the  consideration  of  her  distributive  share  in  an 
intestate  estate,  becomes  immediately  the  property  of  the  hus- 
band, and  hence  would  be  attachable  for  his  debts.^^  While  in 
Pennsylvania  it  is  held,  that  a  bequest  to  the  wife  is  not  subject 
to  such  attachment.^^  And  so  in  South  Carolina,  that  a  fund 
in  the  hands  of  the  guardian  of  a  female  ward  of  a  court  of 
equity,  is  not  attachable  for  the  debts  of  her  husband.^^  In 
Vermont  it  is  decided  that  the  maker  of  a  promissory  note  to 
the  wife  for  her  separate  use  cannot  be  sued  as  the  trustee 
(garnishee)  of  the  husband;  but  that  her  inherited  personal 
property,  after  a  decree  of  distribution,  may  be  attached  by 
trustee  process,  at  the  suit  of  the  husband's  creditors.^^  And 
where  the  husband  and  wife  joined  in  a  deed  of  the  wife's  real 
estate,  which  she  owned  prior  to  marriage,  and  for  the  pur- 
chase money  took  bonds  and  notes  payable  to  the  wife,  they 
were  held  attachable  for  the  husband's  debts.^^  So  the  pro- 
ceeds of  a  sale  of  the  wife's  real  estate,  under  the  laws  of  direct 
descent,  were  held  subject  to  such  attachment.^ 

Liatterly,  most  of  the  States  have  recognized  the  wife's  inde- 
feasable  right  to  personal  as  well  as  real  property,  which,  to 

V  Thornhm  v.  Gfaristmas,  11  Bob.  (La.)  20t 

•  Babb  V.  Elliott,  4  Harrington,  466. 

•  Marston  v.  Carter,  12  K.  H.  169. 

^  Commonwealth  v.  lianley,  12  Pick.  173L 

u  Dennison  v.  Nigh,  2  Watts  (Pa.)  90;  Boblnaon  v,  Woelpper,  1  Whart.  179; 
29  Am.  Deo.  44. 

u  Gkxlbold  V.  Baas,  12  Bich.  202.  Bee,  also.  Ftessley  v.  McDonald,  1  Bich. 
27. 

u  Parks  V,  Cnshman,  9  Yt.  320.  Bat  it  is  held  otherwise  before  the  decree  of 
distribution.— Short  v.  Moore,  10  Yt.  446. 

^*  Peacock  v.  Pembroke,  4  Md.  280. 

uState  V.  £rebs,  6  Har.  &  J.  (Md.)  81. 
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indicate  its  non-liability  for  her  husband's  debts,  is  called  her 
separate  property .^^ 

When  the  claimant's  interest  in  the  thing  attached  is  based 
upon  a  forfeiture,  it  may  be  successfully  asserted  against  the 
attaching  creditor,  as  it  might  have  been  against  the  defend* 
ant.  Thus,  the  creditor  of  a  tenant  who  is  cultivating  a  farm 
on  shares  cannot,  by  levy  of  an  attachment,  deprive  the  land- 
lord of  his  interest  in  the  growing  crop,  where,  by  the  terms 
of  the  lease,  an  abandonment  of  the  farm  terminated  the  lease. 
And  it  was  held  in  an  action  in  replevin  by  the  landlord  against 
such  an  attachment,  that  it  was  a  proper  question  for  the  jury 
to  determine,  whether  the  absence  of  the  tenant  was  temporary 
or  an  abandonment.  ^'^ 

In  Texas  the  statute  makes  special  provision  for  bonding  the 
property  by  those  claiming  it  adversely  to  the  parties  to  the 
attachment  suit.  The  undertaking  is  know  as  the  Claimants 
Bond?^  But  there  is  no  objection  to  the  ordinary  delivery  or 
baU  bond,  as  they  are  described  in  the  next  preceding  chapter, 
being  given  by  the  one  who  claims  to  own  the  property  ad- 
versely to  defendant  in  the  attachment.  Where  such  objec- 
tions exist,  they  must  be  created  by  statute.  But  the  mere  fact 
that  the  bond  is  given  and  accepted  for  a  penalty  less  than  the 
statute  requires,  is  no  defense  to  the  claimant's  action  to  estab- 
lish his  right  of  property  and  recover  damages  for  the  wrong- 
ful seizure  thereof.^®  Nevertheless,  the  proceeding  by  the 
claimant,  when  it  takes  the  form  of  an  interplea  in  the  main 
action,  cannot  be  regarded  as  entirely  independent  and  self- 
sustaining.  Primarily,  the  court  obtains  jurisdiction  of  the 
parties  to  the  interplea,  and  the  controversy  between  them,  by 
the  levy  of  the  writ  and  notice  to  the  claimant,  and  if  the  levy 
is  invalid,  the  suit  between  the  interpleador  and  the  plaintiff 
must  fall  to  the  ground.^  The  defendant  is  not,  necessarily,  a 
party  to  the  contention  between  the  claimant  and  the  plaintiff, 
unless  there  is  some  express  provision  making  the  judgment 

10  See  Post,  §  263. 

17  Atkins  v.  Womeldorf ,  S3  Iowa,  160. 

i»  Byan  v,  Ooldfrank,  58  Tex.  356.    See«  also,  Turner  v,  CoUier,  37  Ark.  628. 
u  Turner  v.  Lytle,  59  Md.  199. 

M  Gibson  v.  Wilson,  5  Ark.  422;  Dorr  t;.  Kershaw,  18  La.  57;  .inte,  §  183. 
I.  Attach.— 24. 
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conclusive  upon  him.  For  this  reason  he  is,  ordinarily,  not  re- 
garded as  interested  in  the  determination  of  the  relative  rights 
of  the  intervener  and  the  plaintiff,  so  as  to  render  it  necessary 
to  cite  him  to  appear  before  judgment  is  rendered  on  the  inter- 
plea.^^  The  interest  of  the  plaintiff  goes  beyond  the  question 
whether  he  will  be  able  to  maintain  his  attachment  upon  the 
property  seized  or  not,  as  in  case  he  defends  against  the  inter- 
plea,  he  thereby  adopts  the  act  of  seizure  as  his  own,  and  may  | 
be  held  liable  to  the  owner  as  a  trespasser.^  He  may  also  ] 
become  liable  to  indemnify  the  owner  for  the  loss  of  his  prop- 
erty, without  gaining  any  advantage  from  the  seizure ;  as 
where,  upon  the  claim  being  made  by  a  third  person,  a  bond 
was  given  him  by  way  of  indemnity,  and  the  subject  of  seizure 
was  left  in  the  hands  of  the  sheriff,  who  was,  by  reason  of  sub- 
eequent  proceedings  in  bankruptcy,  forced  to  surrender  it  to 
the  assignee ;  it  was  held  that  this  did  not  discharge  the  obligor 
in  the  bond,  who  might  be  proceeded  against  in  the  State 
courts.^ 

In  Louisiana  it  is  held,  that  a  claim  of  ownership  by  a  third 
person  to  attached  property  cannot  be  tried  on  a  rule  in  vaca- 
tion.^ 

In  Colorado  it  was  held,  in  an  action  of  replevin  by  a  claimant 
of  attached  property,  that  if  it  were  necessary  to  plead  a  debt 
due  from  the  defendant  in  attachment  to  plaintiff,  it  was  suffi- 
cient for  the  plea  to  allege  the  amount  of  the  debt ;  that  the 
writ  was  in  full  force  and  effect  at  the  time  of  the  levy,  and 
that  the  amount  of  the  claim  was  unpaid.  It  was  held,  in  the 
same  case,  unnecessary  for  the  defendant  in  replevin  to  prove 
the  cause  for  suing  out  the  attachment,  and  also  that,  in  the 
replevin  suit,  it  was  not  proper  to  show  that  the  attachment 
was  dismissed  after  the  replevin  suit  was  brought.^  This  was 
before  the  adoption  of  the  Code,  which  now  regulates  attach* 
ment  suits,  as  well  as  all  actions  growing  out  of  the  employ- 
ment of  this  remedy. 

^  Geison  v.  Jamar,  30  La.  An.,  Pt.  U.  1291« 

^  Perrxn  v.  Glafflin,  11  Mo.  13. 

«  State  V.  Herritt,  70  Ho.  276. 

<•  City  of  New  Orleans  v.  Morris,  29  lA.  An.  2I1. 

»  MoCraw  v.  Welch,  2  Colo.  2»L 
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§  202.    Fnrtlier  Goimlderation  of  the  Interplea.— It  is  not 

every  case  of  a  claim  to  property  upon  which  an  attachment  is 
levied,  that  will  warrant  the  use  of  this  remedy.  The  claim 
should  be  based  upon  alleged  ownership  of  the  thing  attached.^ 
This  has  been  applied  to  things  in  action,  as  well  as  tangible 
property.  Thus,  where  b  claim  due  from  the  garnishee  to  the 
debtor  had  been  previously  assigned  to  a  third  person,  it  was 
held  that  such  third  person  had  a  right  to  maintain  his  claim  in 
the  attachment  proceeding,  and  for  that  purpose  should,  on  a 
showing  of  his  claim,  be  made  a  party  thereto.^  But  until  the 
garnishee,  as  debtor  of  the  attachment  debtor,  has  received 
notice  of  such  assignment,  the  debt  is  liable  to  attachment  in 
bis  hands.^  Unless  this  is  by  statute  made  the  exclusive  remedy 
of  the  adverse  claimant  of  attached  property,  he  has  other 
modes  of  redress,  as  by  replevin  from  the  hands  of  the  officer, 
or  an  action  for  the  conversion  of  his  property.  But  where 
the  statute  points  out  to  the  intervener  a  particular  statutory 
remedy,  to  the  exclusion  of  all  others,  that  should  be  pursued.^ 
And  when  the  question  of  claimant's  title  has  been  submitted 
and  decided  against,  he  cannot  afterwards  maintain  replevin 
against  the  officer  for  the  same  property.^ 

But  the  rule  is  necessarily  different  where  realty  is  attach- 
ed, from  what  it  would  be  in  case  of  a  seizure  of  chattels.  The 
title  to  the  former  may  be  determined  by  the  record  of  convey- 
ances, adversely  to  the  purchaser  under  the  execution.  If  so, 
the  sale  will  not  even  cast  a  cloud  upon  the  claimant's  title. 
The  intervener  is  allowed  to  come  in,  only  to  prevent  his  prop- 
erty from  being  sequestered  to  satisfy  another's  debt.  It  is 
accordingly  laid  down,  that  to  entitle  an  intervenor  to  be  made 
a  party  to  a  suit  where  real  estate  is  attached,  he  must  show 
facts  sufficient  to  entitle  him  to  an  injunction  to  restrain  the 
sale  of  the  property  on  execution.^  A  bill  of  interpleader  in 
equity  will  not  be  entertained,  where  the  complainant  has  a 
clear  and  unembarrassed  remedy  at  law,  as  a  garnishee  has 

1  Abernathy  v.  Whitehead,  69  Mo,  28.  See  Bambexger  o.  Halbex^  78  Ey.  870. 

2  Crone  v.  Braun,  23  Minn.  239. 

s  Golsan  v,  PoweU,  32  La.  An.  521. 
4  Whitman  v.  WiUis,  51  Tex.  421. 
'  Bray  v.  Baaman,  13  Neb.  518. 
e  Whitman  v,  WiUis,  51  Tez.  421^ 
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against  an  erroneous  judgment  in  favor  of  a  garnishor,  or  as  a 
third  party  might  have  to  recover  the  same  fund.^ 

It  needs  no  statute  restricting  adverse  claimants  to  specific 
remedies,  to  prevent  them  from  availing  themselves  of  the  at- 
tachment bond,  when  that  is  given,  in  a  case  where  the  attach- 
ment is  of  defendant's  property  generally.  It  is  only  when 
the  attachment  runs  against  specific  property,  which  belongs  to 
a  third  person,  that  such  owner  may  sue  on  the  bond  for  its 
wrongful  taking.® 

§  203.  Eights  of  Parties  Determined  by  the  Validity  of  Pur- 
chase from  Attachment  Debtor. — Sale  and  Delivery. — Contests 

between  claimants  of  attached  property  and  attaching  credit- 
ors often  turn  upon  the  manner  in  which  the  former's  title  was 
acquired  from  the  attachment  debtor.  The  question  in  such 
cases  is,  whether  it  was  a  bona  fide  sale  or  not,  and  whether 
the  transfer  was  complete  prior  to  the  attachment.  As  against 
creditors  seeking  their  remedies  against  the  vendor  of  per- 
sonal property,  the  transfer  of  title  to  the  property  must  be 
completed  by  a  sale  and  delivery  prior  to  the  levy  of  an  attach- 
ment or  execution.^  And  where  a  bargain  of  sale  was  made 
on  one  day,  but  no  purchase  money  paid,  nor  any  memoran- 
dum made  nor  delivery  until  the  next  day,  when  a  bill  of  sale 
was  executed  and  delivered,  and  a  note  given  for  the  purchase 
money,  it  was  held  that  as  to  third  persons  the  sale  was  not 
complete  until  the  second  day.^  So,  where  a  bill  of  sale  was 
executed  and  delivered,  conveying  by  present  words  all  the 
grantor's  interest  in  a  stock  of  goods,  fixtures,  etc.,  excepting 
$1,000  worth  of  the  same,  "  which  I  hereby  select  as  exempt 
by  law,*  *  *  and  which  is  not  hereby  conveyed,"  etc.,  and 
no  actual  selection  or  designation  of  the  specific  property 
claimed  as  exempt  was  made,  it  was  held  that  the  bill  of  sale 
was  executory,  and  would  not  be  complete  until  the  selection 

7  GarroU  v.  Parkes,  1  Baxter  (Tenn.)  269. 

*  Davis  t;.  Commonwealth,  13-Gratt.  139. 

1  Merrill  v.  CnrtiB,  18  Me.  272;  Seymonn;.  OHSeefe,  44  Ckmn.  128;  Jndflon  v. 
Lewis,  7  La.  An.  55.  A  lien  on  personal  property  created  by  attachment  by 
mere  trespass,  does  not  affect  the  owner's  ri^^ht  to  transfer. —Calkin  v.  Lock- 
wood,  17  Conn.  154;  43  Am.  Deo.  729;  It^/V^,  {  205. 

s  MerriU  o.  Curtis,  18  Me.  272. 
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of  the  propertj^ claimed  as  exempt.  Hence,  the  transfer  was 
not  good  as  against  a  subsequent  attachment.^  So  also,  where 
the  goods  attached  had  been  previously  sold  to  a  clerk  of  the 
vendor,  and  remained  in  the  vendor's  store,  where  they  were 
sold,  and  the  stock  replenished  from  the  money  so  realized,  the 
levy  upon  both  old  and  new  stock  was  sustained.^  The  own- 
nership  of  the  property  may  be  determined  by  appearances.^ 
To  constitute  a  valid  delivery,  it  must  be  with  the  consent  of 
the  seller.  Mere  taking  possession  by  the  purchaser  will  not 
always  amount  to  a  delivery.^  And  where  the  goods  are  at- 
tached as  the  property  of  the  vendee,  and  the  vendor  still 
claims  to  own  them,  not  only  must  there  be  consent^  but  con- 
sent uninfluenced  by  fraud  or  misrepresentation  on  the  part  of 
the  purchaser.^  This  doctrine  is  not  intended  to  operate 
against  bona  fide  purchasers  from  the  fraudulent  vendee,  to 
whom  the  property  has  been  delivered,  or  against  subsequent 
creditors  who  have  psgrted  with  value  to  such  vendee  on  the 
strength  of  his  apparent  ownership  of  the  property.^  But  sav* 
ing  the  rights  of  these  parties,  goods  thus  fraudulently 
obtained  have  been  followed  as  the  property  of  the  party 
defrauded,  where  it  involved  a  change  of  ownership.  Thus, 
where  A  obtained  a  letter  of  credit  from  B,  but  before  using 
it,  was  notified  by  B  not  to  use  it ;  notwithstanding  this  with- 
drawal of  confidence,  A  purchased  goods  on  the  strength  of 
the  letter,  and  it  was  held  that  B  might  claim  and  hold  them^ 
as  against  a  prior  creditor  of  A.^  And  such  fraudulently  ob- 
tained goods  may  be  followed  into  the  hands  of  a  second  or 
third  purchaser  with  knowledge  of  such  fraud,  and  will  still  be 
the  property  of  the  one  originally  defrauded,  in  the  matter. ^^ 
It  is  only  after  the  property  has  passed  to  the  hands  of  an 
innocent  purchaser  that  it  becomes  free  from  the  taint,  and 

*  Block  V.  Maas,  65  Ala.  211. 

*  Franklin  v.  GamerseU,  11  Mo.  App.  306. 
s  Shannon  v,  Blum,  GO  Miss.  828. 

*  Judson  V.  Lewis,  7  La.  An.  5^. 

7  BafflDgton  V.  Gerrish,  15  Mass.  156;  S  Am.  Deo  97;  Galbraith  o.  Davis.  4  La. 
An.  95;  Wiggins  v.  Day,  9  Gray,  97. 

8  Bradley  v.  Obear,  10  K.  H.  477. 
^  Gasquet  v.  Johnston,  2  La.  514. 

10  Parmele  v.  McLaughlin,  9  La.  436;  Thompson  v.  Bose,  16  Conn.  71;  41  Am. 
Deo.l2L 
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may  be  purchased  with  or  without  knowledge  of  the  fraud  ; 
for  the  protection  to  innocent  purchasers  has  regard  to  the 
market  value  of  the  property,  and  if  the  purchaser's  market 
were  restricted  to  those  who  had  no  notice  of  the  fraud,  he 
would  only  be  partially  protected.  The  rule  is,  therefore, 
that  having  once  passed  into  clean  hands,  the  title  of  the  de- 
frauded vendor  is  extinguished,  and  the  property  may  be  sold 
as  any  other  marketable  commodity.^^  But  should  it  again 
pass  into  the  hands  of  the  original  perpetrator  of  the  fraud,  it 
immediately  becomes  subject  to  the  rights  of  the  defrauded 
vendor.^  There  may  also  be  a  qualified  delivery,  by  which 
the  rights  of  the  vendor  are  reserved.  As  where  goods  were 
sold  on  a  prdmise  to  furnish  certain  security  for  payment,  but 
were  delivered  before  such  security  was  given,  with  a  declara- 
tion by  the  vendor  that  he  would  not  consider  them  as  sold 
until  the  security  was  given,  it  was  held,  that  the  vendor  had 
not  parted  with  his  property  in  the  goods  until  this  condition 
was  complied  with.^^  So,  where  the  right  to  property  has  re- 
verted to  the  vendor  for  breach  of  the  conditions  upon  which 
it  was  sold,  it  cannot  be  attached  as  the  property  of  the  ven- 
dee.^* So,  also,  where  property  is  delivered  upon  the  express 
condition  that  the  title  is  not  to  pass  until  it  is  paid  for,  it  re- 
mains the  property  of  the  vendor  until  the  condition  is  ful- 
filled,^^ and  in  the  mean  time  is  not  attachable  as  the  property 
of  the  vendee.^®  The  same  rules  apply,  whether  the  transfer 
is  brought  in  question  by  the  intervening  claimant  or  by  the 
attaching  creditor. 

When  the  validity  of  the  sale  turns  upon  deliveryj  the 
question  is  not  altogether  one  of  good  faith  or  intention  to 
transfer  the  property.  The  intention  must  be  consummated. 
The  delivery  generally  understood,  where  delivery  is  the  essen* 
tial  badge  of  a  sale  completed,  is  actttal  delivery,  in  the  sense 
that  the  property  has  passed  from  the  control  of  the  seller  to 

u  Lowther  v.  Carlton,  2  Atk.  242. 

^  Kennedy  v,  Daly,  1  Sch.  &  Lef.  365;  Borey  v.  Smitn,  1  Ver.  GO;  Scliutt  m, 
lATge,  6  Barb.  373;  Story  £q.  Jur.,  §  410;  Wade  on  Notice,  §  63^ 
^  Hussey  v.  Thornton,  4  Mass.  405;  3  Am,  X^eo.  224. 
M  Hughes  t;.  Kelly,  40  Conn.  148. 
M  Buckmaster  v.  Smith,  22  Vt.  208. 
u  McFarland  v.  Farmer,  42  N.  H.  388. 


875     CONFLICTING  CLAIMS  TO  PROPEBTT  ATTACHED.     §   208 

that  of  the  purchaser.  ^^  The  intention  of  the  parties  only  be- 
comes significant  to  explain  accomplished  facts,  not  to  change 
the  order  in  which  the  acts  were  performed.  And  yet  the  ex- 
act point  of  time  at  which  the  sale  may  be  regarded  as  com- 
pleted by  delivery  is  not  always  the  simplest  factor  in  the 
problem.  The  courts  are  inclined  to  take  into  consideration 
the  situation  of  the  parties  with  reference  to  the  property  sold, 
in  order  to  determine  when  the  delivery  is  complete.  Thus,  it 
would  ordinarily  be  held  that  where  the  purchaser  was  going 
to  take  possession,  or  the  seller  going  to  deliver  up  the  subject 
of  sale,  that  the  property  was  still  subject  to  attachment  for 
the  vendor's  debts.  Nevertheless,  where  the  contract  of  sale 
was  made  in  New  York,  and  the  consideration  was  good,  but 
the  property  was  situated  in  Connecticut,  where  the  purchaser 
went,  with  as  little  delay  as  possible,  to  take  possession,  but  be- 
fore he  reached  the  property  it  was  attached  by  a  creditor  of 
the  seller,  the  sale  was  held  good  as  against  the  attaching 
creditor,  and  the  purchaser  could  maintain  trover  against 
such  attaching  creditor.*®  And  where  the  vendor  gave  the 
vendee  a  written  order  on  the  carrier  for  flour,  shipped  to  the 
former  and  sold  by  him  to  the  latter,  and  the  vendee  presented 
the  order  to  the  carrier,  and  had  the  car  containing  the  flour 
side-tracked  and  marked  for  delivery  to  vendee's  warehouse,  it 
was  held  that  the  delivery  was  sufficient  to  defeat  an  attaching 
creditor  of  the  vendor.  And  in  this  action  between  the  vendee, 
as  plaintiff,  and  the  attaching  creditor,  an  instruction  was  ap- 
proved which  embodied  the  familiar  doctrine  that  every  man 
is  presumed  to  act  honestly  rather  than  fraudulently,  and  an 
allegation  of  fraud  must  be  supported  by  sufficient  evidence  to 
overcome  the  presumption  of  honesty.  ^^  Where  the  transfer 
of  title  is  between  tenants  in  common,  the  sale  may  be  consum- 
mated, to  all  intents  and  purposes,  without  any  other  delivery 
than  the  quitting  of  such  actual  possession  as  the  vendor  may 

17  Where  a  contract  of  sale  of  cotton  was  made  on  fixed  terms,  the  delivery 
of  the  bill  of  lading  was  held  essential  to  a  complete  transfer  of  title,  so  as  to 
prevent  its  being  attached  as  the  property  of  the  vendor.— Bancker  v.  Brady, 
26  La.  An.  749.  See,  also,  Hale  v.  Huntley,  21  Vt.  147;  McNeill  v.  Glass,  1  Mar- 
tin, N.  S.  261. 

^  Meade  v.  Smith,  16  Conn.  346. 

^  Hatch  V.  Bayley,  12  Gush.  27 ;  Hatch  v.  Lincoln,  Id.  31. 


§  204   CONFLICTING  CLAIMS  TO  PBOPEBTT  ATTACHED.   876 

have  at  the  time.^  The  circumstance  that  things  sold  by  tale 
are  at  vendor's  rUk  until  counted,  has  been  held  not  to  defeat 
the  sale  by  rendering  the  delivery  doubtful  or  uncertain.^i  In 
case  of  a  bona  fide  sale — ^that  is^  one  made  in  actual  good  faith, 
where  the  consideration  is  good — slight  evidence  of  delivery 
is  sufficient  to  sustain  it  against  an  attaching  creditor.^  When 
the  property  sold  is  held  under  a  levy,  so  that  manual  de- 
livery is  impossible  without  resisting  the  officer  in  charge, 
there  may  be  a  formal  delivery,  which  will  suffice  to  carry  the 
debtor's  interest  subject  to  the  attachment.  And  as  soon  as 
the  lien  is  dissolved,  no  new  delivery  will  be  necessary  to  per- 
fect the  purchaser's  title.^  So,  if  the  chattels  are  already  in 
the  possession  of  the  vendee  at  the  time  of  the  sale,  no  delivery 
is  necessary  to  render  the  transaction  complete.^ 

§  204.    Sale  and  Delivery  of  Shares  of  Stock  and  Things  in 

Action. — Notice  to  a  debtor  of  the  assignment  of  the  demand 
against  him  is  essential  to  such  a  transfer  of  the  obligation  as 
to  release  the  debtor  from  liability  to  his  original  creditor,  or 
from  liability  to  answer,  when  notice  of  garnishment  is  served 
on  him  at  the  suit  of  one  to  whom  his  creditor  is  indebted.^ 
Whatever  is  sufficient  to  absolve  the  garnishee,  or  trustee,  as 
he  is  sometimes  called,  from  the  duty  of  paying  the  debt  to  his 
original  creditor,  and  render  him  liable  to  a  new  party,  is  a 
sufficient  transfer  of  the  claim  to  place  it  beyond  the  reach  of 
attachment  as  the  property  of  such  original  creditor.  Hence, 
an  order  from  the  latter  to  his  debtor  to  pay  the  amount  to  a 
third  person  is  sufficient  delivery  of  the  claim,  as  against  cred- 
itors of  the  party  making  such  transfer,  where  the  garnishee 
siunmons  is  subsequent  to  such  order.^  Where  shares  of  stock 
in  a  private  corporation  were  assigned  to  the  corporation  as 
collateral  security,  it  was  held  that  they  were  not  thereafter 
attachable  as  the  property  of  the  assignor.^    Under  a  special 

»  Kittredge  v.  Sumner,  11  Pick.  60. 

^  Shnff  V.  Morgan,  0  Martin  (La. )  592. 

«  Shumway  r.  Rutter,  8  Pick.  443;  19  Am.  Dec.  34a 

«  Nichols  V.  Patten,  18  Me.  231;  36  Am.  Dec.  713. 

«  Nicliols  V.  Patten,  18  Me.  231;  36  Am.  Dec.  713, 

1  Post,  §  471,  et  seq,,  Vol.  II. 

^  Adams  v.  Bobinson,  1  Pick.  461. 

»  Eby  V.  Guest,  94  Pa.  St  160, 
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statute  in  the  State  of  Wisconsin,  there  can  be  no  valid  trans- 
fer of  shares  of  stock  in  a  private  corporation  until  it  is  made 
on  the  books  of  tlie  company.*  Hence,  until  so  transferred,  the 
shares  are  attachable  as  the  property  of  the  persons  to  whom 
they  were  issued.^  But  in  the  absence  of  any  such  statute, 
and  where  neither  the  charter  nor  the  by-laws  of  the  company 
impose  any  such  conditions  on  a  valid  transfer  of  its  stock,  a 
sale  made  without  a  transfer  on  the  books  will  be  held  good 
against  attaching  creditors  of  the  stockholder.®  And  even 
where  the  provision  requiring  transfers  of  stock  to  be  made  on 
the  books  of  the  company  by  the  stockholder  or  his  attorney, 
was  incorporated  into  the  by-laws  of  the  company,  it  was  held 
that  this  was  intended  to  serve  as  notice  of  such  transfer.  And 
where  it  was  attempted  by  a  creditor  to  attach  such  stock,  not- 
withstanding he  had  actual  notice  of  its  transfer  as  collateral, 
with  a  blank  power  to  have  it  transferred  on  the  books  of  the 
company,  the  rights  of  the  transferee  were  held  superior  to 
those  of  the  attaching  creditor.^ 

§  205.    Fraudulent  Sales  of  Property  prior  to  Attaohment — 

The  ground  of  defense  to  the  claim  of  a  prior  purchaser,  is  fre- 
quently that  the  sale  was  fraudulent.  This  defense  is  gener- 
ally sustained,  when  it  appears  not  only  that  there  was  fraud 
practiced  on  the  part  of  the  seller,  but  that  the  purchaser  took 
with  notice  of  the  fraud,  even  where  the  purchaser  paid  a  full 
consideration,  and  took  immediate  possession.^  So,  where  an 
action  of  trespass  was  brought  against  an  attaching  officer  by 
one  claiming  as  a  prior  purchaser  from  the  debtor,  it  was  held 
that  such  officer  might  show  in  defense  that  such  purchase  was 
fraudulent.^  But  in  a  later  case,  in  the  State  of  New  York, 
it  is  held  that  an  attaching  creditor  -cannot  defend  in  an  action 
brought  by  the  assignee  of  a  chose  in  action,  for  its  conversion 
by  attachment,  by  showing  that  the  assignment  was  fraudu- 

•  Rev.  Stat.  Wis.,  §  1761. 
'  Application  of  Murphy,  51  Wis.  2^19. 

<  Boston  Music  Hall  Ass'n  v.  Cory,  129  Masa.  435;  Beckwttli  u.  BuzTOiigli« 
13  B.  1. 294;  Scott  v,  Fequonnock  Bank,  15  Fed.  Bep.  494. 
T  Cfaeever  v.  Meyer,  52  Vt.  66. 
1  Bobinson  v.  Holt,  39  N.  H.  557« 
s  Stewart  v,  MarUn,  16  Vt.  397. 
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lent.^  Where  tlie  declaration  in  an  attachment  suit  contained 
a  count  upon  on  account  annexed,  which  merely  charged  a  bal- 
ance due  on  account  of  interest,  with  a  paper  unattached  tathe 
writ  in  the  form  of  a  bill  of  particulars,  the  attachment  was 
held  invalid  as  to  a  conveyance  made  before  judgment,  though 
the  attaching  creditor  offered  to  prove  such  conveyance  to  be 
fraudulent,  and  it  was  admitted  that  the  purchase  was  made 
with  knowledge  of  the  suit  by  attachment.^ 

Even  fraudulent  eales  are  good  as  between  the  parties  to  the 
transaction.  The  seller  cannot  impeach  the  purchaser's  title, 
by  showing  that  the  sale  was  made  for  a  fraudulent  purpose. 
And  no  one  occupies  a  better  position  in  respect  to  thebaic,  ex- 
cepting subsequent  innocent  purchasers  and  creditors  of  the 
seller.  Therefore,  for  one  who  claims  a  lien  by  attachment  of 
the  property  subsequent  to  the  sale,  to  be  able  to  set  up  the 
fraud,  he  must  bring  himself  within  the  class  protected. 
Whether  the  defense  to  the  claim  of  purchaser  be  interposed 
by  the  officer  or  the  plaintiff  in  the  attachment  suit,  he  must 
first  establish  the  fact  of  indebtedness.^  In  other  words,  he 
must  show  that  the  defense  is  interposed  in  behalf  of  a  credi- 
tor. 

Even  a  voluntary  conveyance  may  be  good  as  against  credit- 
ors subsequent  to  such  conveyance.^  But  where  a  deed  of  gift 
is  made  out  and  executed  while  the  donor  is  solvent,  but  deliv- 
ered after  insolvency,  it  will  be  held  void  as  against  creditors. 

On  the  trial  of  the  question  of  fraud  in  the  conveyance  be- 
tween a  purchaser  and  an  attaching  creditor,  possession  by  the 
vendee,  and  his  acts  and  declarations  calculated  to  give  notori- 
ety to  the  purchase  prior  to  the  attachment,  are  competent  ev- 
idence of  the  hona  fides  of  the  transaction.^  A  vendor  was 
held  a  competent  witness  to  prove  title  in  the  vendee,  but  was 

held  in  the  same  case  to  be  incompetent,  when  offered  by  the 

« 

»<Ja8tle-».  Lewis,  78  N.  Y.  13f . 

«  Saco  V.  Hopkinton,  29  Me.  26S 

^Braleyv.  Byrnes,  20  Minn.  435;  Cook  v.  Hopper,  23  Mich.  511;  Jones  o* 
Lake,  2  Wis.  210;  Norton  r.  Kearney,  10  Wis.  443. 

0  Creditors  cannot  complain  of  a  voluntary  conveyance  of  exempt^ proper^ 
to  pay  debts.— Wright  v.  Smith,  66  Ala.  514. 

7  Davis  V.  Lumpkin,  57  Miss.  506. 

•  Walcott  V.  Keith,  22  N.  H.  196. 
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attaching  creditor  to  prove  the  alleged  fraud  in  the  conyej- 
ance.^  However,  it  is  held  elsewhere  that,  where  the  defend- 
ant in  the  attachment  suit  was  called  by  the  claimant  and  gar- 
nishee, to  prove  the  sale  and  identify  the  goods  sold  and  at- 
tached, the  plaintiff  had  aright  to  cross-examine  the  witnesaas 
to  the  price,  payments,  possession  of  the  goods,  and  the  appli- 
cation of  the  proceeds  of  goods  sold.^^ 

The  fraud,  which  is  held  sufficient  to  vitiate  sales  of  property 
as  against  creditors,  is  not  always  confined  to  that  which  is 
denominated  active  fraud,  or  fraud  in  /actj  as  distinguished 
from  constructive  fraud,  or  fraud  in  law.^  In  determining 
whether  such  sales  are  open  to  the  objection  that  they  are 
fraudulent,  particularly  in  respect  to  those  which  are  made  out 
of  the  ordinary  course  of  business,  as  of  stocks  of  merchandise, 
the  question  of  delivery^^  comes  up  for  consideration  ;  an  open, 
visible  and  notorious  change  of  possession  being  deemed  es- 
sential by  most  of  the  authorities,  to  render  such  sales  valid 
as  against  creditors,  however  innocent  the  purchaser  may  have 
been  of  any  intention  to  participate  in  a  fraudulent  act.^^  And 
80,  where  a  stock  of  goods  was  conveyed  by  bill  of  sale,  as  se- 
curity for  a  debt,  and  the  sign  of  the  store  was  changed,  etc., 
it  was  held  that  it  was  a  proper  question  for  the  jury  to  deter- 
mine, whether  there  had  been  sufficient  transfer  of  the  posses- 
sion to  pass  the  title  to  the  grantee  of  the  stock  as  against  at- 
taching creditors  of  the  grantor.^^  An  attaching  creditor  can 
maintain  a  bill  to  set  aside  a  fraudulent  conveyance  by  the  de- 
fendant.^^ But  it  is  held  elsewhere^  that  such  a  bill  cannot  be 
maintained  until  after  judgment  in  the  attachment  suit.^ 

•  Weil  V.  Bilventone,  6  Bush.  698. 

^^  Howard  v.  Oppenheixner,  25  Md.  SSOi 

u  Peck  V.  Whiting,  21  Conn.  206. 

M  Supra,  §  203. 

1*  Bishop  V.  Warner,  19  Conn.  460;  Flanagan  v.  Wood,  83  YU  832. 

^  Bothermel  v.  Marr,  98  Pa.  St.  285. 

u  Curry  v.  Glass,  26  N.  J.  Eq.  108;  Wilson  v.  Forsyth,  24  Barb.  105;  Bobert 
0.  Hodges,  16  N.  J.  £q.  299;  Hant\;.  Field,  9  K.  J.  Eq.  S6;  Williams  v.  Miche- 
nor,  11  N.  J.  Bq.  520;  Sbeafe  v.  Sbeafe,  40  N.  H.  516;  Tappan  v.  Erans,  11 N. 
H.  311. 

MMcMinn  v.  Whelan,  27  Gal.  300;  Benbens  v.  Joel,  13  N.  Y.  488;  Stone  v. 
Anderson,  26  N.  H.  506;  Thombnrghv.  Hand,  7  Cal.  554;  Thurber  v.  Blanok, 
SON.  Y.  80;  Tennentv.  Battey,  18  Kan.  324;  Wintringham  v.  Wintringham, 
20  Johns,  296;  Bantley  v,  Goodwin,  15  Abb.  Pr.  82;  38  Barb.  633;  WeU  v.  Lrb- 


I  206     CONFLICTING  CLAIMS  TO  PEOPERTT  ATTACHED.      880 

The  question  of  fraud,  in  all  its  phases,  is  constantly  recur- 
ring in  connection  with  different  branches  of  the  law  of  attach- 
ment. But  there  is  a  distinction  not  to  be  lost  sight  of,  between 
defenses  made  to  claims  by  purchasers  on  the  ground  of  fraud, 
and  those  founded  on  the  statute  against  frauds  and  perjuries. 
The  statute  of  frauds  is  a  defense  which  the  debtor  may  or  may 
not  interpose.  Ko  circumstance  can  arise  when  he,  being  un- 
willing to  offer  it  in  his  own  behalf,  is  required  to  urge  it  for 
the  benefit  of  another.  Thus,  where  a  garnishee  answers  that 
he  has  become  verbally  liable  for  the  debt  or  default  of  the  de- 
fendant in  attachment,  and  holds  the  fund  in  his  hands  as  a 
pledge  to  indemnify  him  for  such  liability,  it  being  due  from 
his  principal,  his  collateral  liability,  thus  acknowledged,  cannot 
be  questioned,  merely  because  he  might  have  escaped  it  by 
pleading  in  defense  that  the  contract  was  not  reduced  to^writ- 
ing.^^  To  hold  otherwise,  would  be  to  convert  a  statute  in- 
tended to  prevent  fraud,  into  the  most  facile  instrument  of 
moral  fraud.  Or  it  would  be  to  punish  one  who  was  unwilling 
to  avail  himself  of  a  statutory  escape  from  a  moral  obligation. 

§  206.    Claimant's  Property  Intermingled  with  Defendant's. 

— In  passing  upon  conflicting  claims  to  attached  property,  the 
courts  are  accustomed  to  lay  down  as  rules  of  law  such  propo- 
sitions as  will  best  express  the  application  of  a  general  principle 
to  the  case.  They  do  not  always  adhere  closely  to  legal  doc- 
trines in  the  abstract.  The  general  doctrine  as  to  confusion 
of  goods,  as  given  by  Kent,  is  as  follows :  "  *  *  *  Where  those 
of  two  persons  are  so  intermixed  that  thoy  can  no  longer  be 
distinguished,  each  of  them  has  an  equal  interest  in  the  subject 
as  tenants  in  common,  if  the  intermixture  was  by  consent. 
But  if  it  was  willfully  made  withput  mutual  consent,  then  the 
civil  law  gave  the  whole  to  him  who  made  the  intermixture, 
and  compelled  him  to  make  satisfaction  in  damages  to  the 
other  party  for  what  he  had  lost.  The  common  law  gave  the 
entire  property,  without  any  account  to  him  whose  property 

kins,  8  Neb.  884;  Brooks  v.  Stone,  19  How.  Pr.  395;  Castle  v.  Bader,  23  Cal.  75; 
Hartin  v,  Michael,  23  Mo.  50;  Dodge  o.  Qriawold,  S  N.  H.  425;  Mills  v.  Block. 
80  Barb.  549. 
"  Post,  VoL  n,  S§  477,  515^ 
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was  originallj  invaded,  and  its  distinct  character  destroyed. 
*  *  *  But  this  rule  is  carried  no  further  than  necessity  re- 
quires ;  and  if  the  goods  can  be  easily  distinguished  and  sepa- 
rated, as  articles  of  furniture,  for  instance,  then  no  change  of 
property  takes  place.  So,  if  the  com  or  flour  mixed  together 
were  of  equal  value,  then  the  injured  party  takes  his  given 
quantity  and  not  the  whole."  ^ 

The  officer  levying  a  writ,  or  the  creditors  in  whose  behalf 
the  levy  is  made,  can  occupy  no  more  advantageous  position 
in  respect  to  goods  intermingled  with  those  of  the  debtor,  than 
could  the  debtor  himself.  Where  the  common  law  prevails, 
the  relative  rights  of  the  claimant  under  the  writ,  and  the 
party  who  claims  adversely  to  the  defendant  as  owner  of  a  part 
of  the  goods,  must  be  settled  according  to  the  above  rule.  If 
the  debtor  is  in  fault,  in  bringing  about  such  a  confusion  of 
goods  that  they  cannot  be  identified,  he  and  those  claiming 
under  him  must  suffer  the  loss.  If  the  fault  is  that  of  the 
other  party,  he  must  lose.  Where  the  goods  are  all  of  the 
same  kind,  as  com,  or  flour,  the  mass  should  be  divided  propor- 
tionately.* Where  the  goods  are  permitted  by  the  owner  to 
be  intermingled  with  those  of  the  debtor,  and  they  are  of  a 
character  to  be  distinguished,  in  case  of  a  levy  against  the  lat- 
ter, and  the  articles  are  not  so  marked  that  the  officer  may 
separate  them  himself,  it  becomes  the  duty  of  the  claimant  to 
point  them  out ;  and  for  a  failure  or  refusal  to  do  so,  the  of- 
ficer may  levy  upon  all,  provided  such  levy  is  not  excessive.* 
And  where  such  confusion  is  fraudulently  brought  about  by 
the  claimant,  he  must  bear  the  expense  and  inconvenience  re- 
sulting therefrom.^ 

It  is  held  that  the  officer  may,  where  other  goods  are  mixed 
with  those  of  the  debtor,  seize  the  mass,  and  hold  all  until  the 
owner  of  the  articles  intermingled  identifies  his  property  and  de- 
mands its  return.'^    And  where  the  articles  claimed  were  ^t  out 

1 2  Kent  Com.  S6i,  866. 

>  Eobinson  v.  Holt,  99 K.  H.  C57;  Willard  v.  Eice,  11  Met.  (Mass.)  493;  45  Am. 
Deo.  226. 

*  Bobinton  v.  Holt,  2&  N.  H.  557. 

^  Weil  V.  SilTentone,  6  Bosh,  COS. 

s  Wilson  V.  Lane,  83  N.  H.4fi6;  Shmnwayo.  Batter,  8  Pick. 443;  19  Am.  Deo. 
840. 
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in  a  bill  of  sale,  and  sereral  articles  of  the  same  kind  were  among 
the  goods  attached,  it  was  held  that  the  officer  might  release 
to  the  claimant  those  of  the  least  value  of  the  kind  claimed.^ 
The  officer  is  not  excused  for  taking  other  property  than  that 
of  the  debtor,  because  the  different  articles  are  not  distinctly 
marked.  Yet,  when  he  acts  with  reasonable  prudence,  and  a 
part  of  the  articles  levied  on  are  the  property  of  the  debtor, 
the  owner  of  the  others  should  make  a  demand  for  their  re* 
turn  J  Nevertheless,  it  is  held  in  one  case  at  least,  that  where 
the  goods  of  A  and  B  are  intermingled  without  confusion,  but 
BO  that  they  can  only  be  distinguished  by  A,  and  when  his 
goods  are  levied  on  as  the  property  of  B,  he  refuses,  on  request, 
to  point  them  out,  this  alone  will  not  justify  the  officer  in  seiz- 
ing As  goods  for  the  debt  of  B.  But  it  is  added,  that  if  A 
fraudulently  and  with  intent  to  defeat  the  attachment  against  ' 

B,  intermingle  the  goods  so  that  B's  creditors  cannot  separate 
them,  this  may  justify  the  taking  of  all.^  ' 

While  the  practice  of  treating  the  owner  of  goods  which  hap- 
pen to  be  mingled  with  those  of  another  as  though  he  were  a 
culprit  is  unquestionably  too  harsh,  it  is  nevertheless  true  that 
mere  capricious  or  willful  concealment  of  the  identity  of  one's  f 

property  when  it  is  so  intermingled  should  not  be  allowed  to 
work  injury  to  another.  The  rule  given  above,  as  laid  down 
by  Kent,  cannot  be  widely  varied  from  with  safety.  When  the 
confusion  of  goods  can  be  shown  to  have  been  brought  about 
with  a  fraudulent  motive,  the  courts  will  be  inclined  to  draw 
the  lines  most  strictly  against  the  wrong-doer.  Where,  how- 
ever, it  is  not  only  innocently  intended,  but  is  the  necessary 
result  of  the  beneficial  use  of  the  property,  every  opportunity 
will  be  afforded  the  owner  to  reclaim  his  own. 

§  207.    Oonfliot  between  Mortgagee  and  Attaching  Creditor. 

— Where  a  mortgagee  of  chattels  has  the  mortgaged  goods  in 
his  shop  intermingled  with  his  own,  and  the  officer  attaches 
and  takes  all  in  a  suit  against  the  mortgagor,  the  mortgagee 
has  an  undoubted  right  to  have  them  separated  while  they  are 

• 

^Shunway  v.  Ratter,  8  Pick.  443;  19  Am.  Deo.  840. 
T  Tufts  V.  McGIintock,  28  Me  424;  48  Am.  Dea  001. 
*  Tnat  V,  Barberi  7  Conn.  274. 
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before  him,  and  he  and  the  niortgagor  are  able  to  point  them 
out.  And  where  the  officer  refuses  such  demand,  he  cannot 
resist  payment  merely  for  the  reason  that  the  mortgagor  was 
unable  to  produce  evidence  by  which  the-difierent  articles  could 
be  distinguished.^  Chattel  mortgages  are  made  by  statute 
equally  effectual  without  delivery  as  mortgages  of  real. estate, 
whether  they  be  first  or  second  in  point  of  time.  And  where 
a  valid  mortgage  of  chattels  is  duly  recorded,  in  case  of  subse- 
quent attachment  on  mesne  process,  it  is  the  rule  in  some 
States  that  the  amount  secured  by  the  mortgage  must  be  ten- 
dered to  the  mortgagee  before  the  property  is  taken.^ 

To  have  this  effect,  however,  the  mortgage  must  be  properly 
executed,  and  in  some  of  the  States  the  execution  of  mortga- 
ges of  this  kind,  to  create  a  lien  on  chattels  remaining  in  the 
hands  of  the  mortgagor,  must  be  properly  acknowledged.  It 
has  even  been  decided  that  they  were  rendered  invalid  by  a 
failure  of  the  notary  before  whom  the  acknowledgment  was 
taken  to  keep  a  record  of  the  act.^  But  where  a  chattel 
mortage  was  insufficiently  executed,  the  defect  was  held  im- 
material when  the  property  was  delivered  into  the  possession 
of  the  mortgagee,  before  the  rights  of  other  creditors  attached.* 
In  Nebraska,  the  mortgagor  is  regarded  as  having  an  attacha- 
ble interest  only  when  he  has  a  certain  definite  right  of  posses- 
sion for  a  certain  period.  And  the  mortgagee  may,  when  the 
goods  are  wrongfully  attached  and  sold,  either  replevy  the 
goods,  or  sue  for  their  value.^ 

When  the  validity  of  the  mortgage  is  questioned  by  the 
plaintiff  in  attachment,  the  question  may  be  contested  between 
the  rival  claimants.  The  mortgage  can  only  be  questioned  by 
the  general  creditor  by  some  proceeding  against  the  property, 
and  the  questions  as  to  whether  it  was  fraudulent,  or  was  filed 
for  record  in  time  to  take  precedence  of  the  creditor's  claim, 
and  also  whether  the  mortgagee,  when  summoned  as  garnishee, 
has  possession  of  assets  belonging  to  the  principal  debtor,  are 
all  questioiui  for  the  jury,  under  proper  instruclioiui  from  the 

"i  MorriU  v.  KeyeB,  14  Allen,  222. 
>  Smith  v.  Smith,  24  Me.  565. 
s  Crane  v.  Chandler,  5  Colo.  21. 
^  Nash  V.  Korment,  5  Mo.  App.  540w 
•  Peokinbangh  v.  QoUlin,  12iKeb.  686k 
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court.®  But  the  mortgagee  may  stand  upon  his  rights,  and 
rests  under  no  obligation  to  disclose  his  interest  in  the  property 
otherwise  than  by  recording  the  instrument.  It  was  according- 
ly held,  that  where  personal  property  was  attached,  subsequent 
to  a  mortgage  thereon  to  the  mortgagor's  attorney  in  the  at- 
tachment suit,  and  no  notice  of  such  mortgage  was  given  to 
the  plaintiff  or  the  attaching  officer  while  the  proceeding^ 
were  in  progress,  that  in  a  court  of  law  such  conduct  would 
not  give  the  attachment  precedence  over  the  mortgage.^  And 
it  is  held  that  an  attachment  levy,  made  prior  to  the  recording 
of  a  prior  executed  mortgage,  takes  the  property  under  a  sale 
free  of  such  mortgage.  The  attachment  lien  relates  back  to 
the  time  the  levy  was  made.® 

In  Indiana,  where  attachment  is  equivalent  to  a  proceeding 
in  the  nature  of  involuntary  bankruptcy,  and  other  creditors 
are  permitted  to  file  their  claims  and  share  in  the  avails  of  the 
property  attached,  it  is  held  that  all  such  claims  take  precedence 
of  mortgages,  by  relation  to  the  date  of  the  first  levy.  All 
mortgages  given  subsequent  to  that  date  are  treated  as  subor- 
dinate  to  the  lien  of  any  attachment  claim  filed  prior  to  judg-% 
ment  and  sale.^ 

But  where  an  attorney  drew  a  mortgage  for  the  defendant, 
to  secure  a  debt  due  to  another  party,  and  prior  to  the  record 
of  the  mortgage  attached  the  property  for  a  debt  due  to  him- 
self, it  was  very  properly  held  that  the  mortgage  would  take 
precedence  of  such  attachment.^^  This  case,  however,  is  not 
so  decided  on  the  mere  fact  that  the  attorney  had  notice  of  the 
mortgage.  As  a  general  rule,  mortgages  of  chattels,  where  the 
property  remains  in  the  possession  of  the  mortgagor,  only  take 
effect  as  against  subsequently  acquired  rights,  or  as  against 
creditors,  from  the  time  they  are  filed  for  record.  There  was 
sufficient  bad  faith  on  the  part  of  the  attorney  to  defeat  the  at- 
tachment. Notice  of  an  invalid  attachment,  as  we  have  seen, 
will  not  affect  the  rights  of  those  who  subsequently  acquire 
their  title  to  the  property.    On  the  other  hand,,  mere  notice  o£ 

*  Fearey  v.  Cummixigs,  41  Mich.  370. 

7  Canada  v.  Southwick,  16  Pick.  556. 

6  Loubat  V.  Elipp,  9  Fla.  GO;  Hardaway  o.  Seiimies»  88  Ala.  6S7. 

0  Fee  V.  Moore,  74  lud.  319. 

1^  Temple  o.  Hooker,  6  Vt  240. 
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an  invalid  mortgage  upon  personalty  will  not  prevent  an  attaeh^ 
ment  of  the  same  property,  nor  deprive  such  attachment  of  it» 
precedence.  The  same  is  true  of  attachments  and  mortgages 
on  real  estate,  as  it  is  held  that  the  attachment  stands  upon  as 
high  equitable  ground  as  a  lien  by  mortgage  on  the  same  land.^^ 
It  is  also  upon  other  grounds  than  mere  notice  or  want  of 
notice  that  it  is  held  that  the  mortgagee  may,  by  his  conduct, 
estop  himself  from  asserting  his  rights  under  the  mortgage. 
Thus,  where  a  mortgagee  of  a  vessel  gave  an  accountable  re- 
ceipt to  the  officer  attaching  it  as  the  property  of  the  mortga- 
gor, it  was  held  that  he  could  not  subsequently  avoid  his  lia- 
bility by  showing  that  his  own  claim  exceeded  the  value  of  the 
vessel.*^ 

So  it  was  held,  as  it  seems  somewhat  harshly,  that  by  con- 
senting to  act  as  keeper  under  the  attachment  levy,  the  mort- 
gagor might  lose  his  lien  on  the  property  attached.'^  And. 
whether  the  mortgage  is  a  valid  lien  or  not,  is  a  matter  to  be 
contested  between  the  mortgagee  and  the  attaching  officer  or 
creditor.  Where  the  mortgagee  does  not  complain  of  the  seiz^ 
ure,  no  one  else  can  interpose  the  prior  lien  as  an  obstruction, 
to  the  attachment  proceedings.^^ 

Chatties  mortgaged  may  be  attached  in  Michigan,  and  the* 
attaching  creditor  may  dispute  the  validity  of  the  mortgage. 
If  he  does  not  do  so,  however,  the  sheriff  must  surrender  the^ 
property  to  the  mortgagee  on  demand,  after  making  an  inven-^ 
tory  and  appraisement.  The  mortgagee,  in  afterwards  dealing 
with  the  property,  must  respect  the  attachment  lien.  The  in- 
terest of  the  attaching  creditor  cannot  rightfully  be  dimin- 
ished by  the  mortgagee  after  the  levy.  And  if  the  mortgage 
is  for  a  great  deal  more  than  the  real  debt^  it  is  regarded  as  a 
badge  of  fraud.^^ 

There  is  less  likelihood  of  conflict  in  the  case  of  a  levy  upon 
mortgaged  real  estate,  for  the  reason  that  the  possession  is  un- 

u  Carter  v.  Champion,  8  Conn.  MS;  21  Am.  Deo.  695;  See  JB^ee  o.  Mboie,  74 
Ind.  819. 
u  Drew  V.  Livermoie,  40  Me.  266. 
u  Moresi  v.  Swift,  15  Not.  215. 

i«  Hill  V.  Wigffin,  31 N.  H.  292;  Scott  u  WMttemoia  27  N.  H.  309. 
u  King  V,  Hubbell,  42  Micb.  597. 
u  De  Wolf  V.  Murphy,  11  E.  L  63a 

I.  Attach.^25. 
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disturbed,  and  only  the  surplus  is  affected.^®  The  controver- 
sy is  narrowed  to  the  questions  of  validity  and  priority.  The 
latter  is  determined  by  the  record  of  mortgages  and  attach- 
ments, or  by  notice.  It  was  held  in  Massachusetts,  that  an  at- 
tachment levied  on  property  standing  in  the  maiden  name  of  a 
married  woman,  would  take  precedence  of  a  mortgage  upon 
the  same  property  after  the  levy  of  the  writ  given  and  record- 
ed in  her  name  after  marriage.^^  In  this  case,  the  priority  of 
the  attachment  was  protected,  notwithstanding  the  name  in 
which  it  was  levied,  by  the  fact  that  the  plaintiff  had  no  notice 
of  the  marriage.  In  a  contest  between  the  plaintiff  in  an  at- 
tachment suit  brought  to  enforce  a  lien,  and  the  mortgagee,  the 
former,  being  a  stranger  to  the  contract  of  lien,  was  permitted 
to  contradict  the  recitals  therein  to  show  that  advances  were 
made  for  which  the  statute  gave  a  lien.  He  was  also  allowed 
to  show  in  rebuttal  that  items  in  the  account  under  which  the 
lien  was  claimed  were  prior  to  the  mortgage.-^ 

An  absolute  deed  to  real  estate  with  a  contemporaneous  de- 
feasance, together,  amount  to  nothing  more  than  a  mortgage. 
But  to  become  effective,  as  against  subsequent  parties  without 
notice,  both  instruments  should  be  recorded  as  a  mortgage; 
that  is,  they  should  be  filed  for  record  in  their  true  character. 
Where  the  deed  alone  is  filed  and  recorded  in  the  character  it 
bears  upon  its  face,  it  does  not  impart  constructive  notice  to 
subsequent  purchasers  or  incumbrancers,  because  it  would  not 
be  discovered  in  a  search  for  mortgages.  It  is  not  an  absolute 
deed,  it  though  appears  to  be,  and  even  though  it  would  bind 
the  grantor  as  such,  if  the  grantee  should  convey  to  an  inno- 
cent purchaser  for  value,  not  being  a  deed  of  conveyance, 
it  cannot  by  recording  become  constructive  notice  of  anything. 
It  imparts  no  notice  as  a  mortgage,  because  it  is  not  recorded 
as  such ;  nor  any  notice  of  an  absolute  deed,  for  the  reason 
that  there  is  no  absolute  deed.^^  Nevertheless,  in  a  case  where 
an  attachment  was  dissolved  by  proceedings  in  bankruptcy 

17  Cleaveland  v.  Boston  Five-Cent  Sav.  Bank,  129  Mass.  2T 

16  Boswell  V.  Carlisle,  65  Ala.  654. 

19  Friedly  v.  Hamilton,  17  Serg.  &  Rawle,  70;  17  Am.  Dec.  638;  Edwards  v. 
Trumbull,  60  Fa.  St.  609;  Brown  v.  Dean,  3  Wend.  208;  Grimstone  v.  Carter,  3 
Paige,  421;  24  Am.  Dec.  230;  Shaw  v.  WUshire,  66  Me.  486;  Wade  on  Notice,  §§ 
187-189. 
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within  four  months  of  the  institution  of  the  suit,  it  was  held 
that  an  absolute  deed,  given  with  a  contemporaneous  defeas- 
ance, left  the  equity  of  redemption  only  in  the  hands  of  the 
trustee  in  bankruptcy,  although  the  defeasance  was  unre- 
corded ;  and  that  the  attaching  creditor  could  not  avail  himself 
by  way  of  estoppel,  of  the  fact  that  such  defeasance  was  not 
recorded  with  the  deed.^ 

The  right  of  redemption  is  held  in  Maine,  under  a  statute-of 
that  State,  to  be  an  interest  in  personal  property  which  may  be 
attached.^^  And  so  in  Iowa,  where  a  surety  on  an  injunction 
bond  took  a  bill  of  sale  on  chattels  as  an  indemnity,  he  was 
held  in  garnishment  to  answer  for  the  surplus  over  what 
would  suffice  to  indemnify  him.^ 

In  general,  in  contests  between  plaintiff  in  an  attachment 
and  the  adverse  claimant  of  the  property,  the  question  of  de- 
fendant's indebtedness  is  immaterial.  The  only  question  is, 
whether  defendant  has  an  attachable  interest  in  the  property, 
and  what  that  interest  is.  But  in  Alabama,  when  the  attach- 
ment is  to  enforce  a  lien,  an  intervening  mortgagee  may  show 
that  the  claim  upon  which  the  lien  is  based  has  been  paid.^ 

§  208.  Property  Subject  to  other  Liens. — The  prior  liens  of 
whatsoever  character  to  which  the  property  is  subject  at  the 
time  it  is  attached,  are  preserved  against  the  attaching  credir 
tor.  Of  these  there  are  liens  created  by  statute  which  take 
precedence  of  all  others,  not  in  consequence  of  their  being  es- 
tablished prior  to  the  others,  but  because  they  are  expressly 
given  this  preference.  They  are  such  as  mechanics'  and 
miners'  liens,  for  materials  and  labor  furnished  to  the  better- 
ment of  the  premises  to  which  they  attach.  In  Wisconsin 
the  log  lien  seems  to  have  the  preference  of  all  others,  wheth- 
er prior  or  subsequent  in  point  of  time.^ 

^  Moora-t;.  Albro,  129  Mass.  9.  A  failure  to  record  prior  to  levy  of  attacb- 
ment  does  not  always  give  the  attachment  priority,  where  the  mortgage  is 
recorded  prior  to  sale  and  purchase  by  one  without  notice  of  the  incumbrance. 
See  Scott  v.  Pequonnock  Bank,  15  Fed.  Bep.  49i;  Hardy  v.  Safford,  132  Mass. 
832. 

^  Sawyer  v.  Mason,  19  Me.  49. 

M  Davis  V,  WUson,  52  la.  187. 

3»  Dryer  t;.  Abercrombie,  57  Ala*  497. 

1  Halpin  o.  HaU,  42  Wis.  176.    In  Lotdaiana  the  "  clerk's  pztvilege  "  Beems 
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.  Goods  tn  transitu  are  subject  to  a  carrier's  lien,  which  can* 
not  be  devested  by  seizure  under  a  writ  of  attachment  against 
the  owners.  Before  they  can  be  taken  from  the  carrier's  pos- 
session, his  freight  and  charges  should  be  paid  in  full,  and  he 
may  successfully  contest  the  right  of  the  officer  to  remove  the 
goods  without  first  paying  or  tendering  the  amount  due  the 
carrier  on  all  accounts  for  which  he  has  a  lien.^ 

Where  the  property  is  attached  in  the  hands  of  a  pledgee, 
the  amonnt  for  which  he  holds  them  should  be  paid  before  the 
officer  has  any  right  to  dispossess  him.  His  rights  appeal 
more  strongly  to  the  law  for  protection  against  infringement 
by  process,  than  those  of  a  mortgagee.  Possession  of  the 
pledge  is  his  security.  There  are  no  records  to  serve  as  a 
memorial  of  his  contract,  or  his  lien  upon  the  property  given 
as  security.  Therefore,  when  he  is  deprived  of  possession,  the 
substance  of  his  security  is  gone.  But  it  is  not  essential  to  the 
rights  of  a  pledgee,  that  he  shall  keep  the  pledge  in  his  own 
immediate  possession.  Thus,  B  was  in  possession  of  goods  of 
S,  and  while  so  in  possession  was  summoned  as  garnishee  of 
C.  Subsequently  S,  the  owner,  directed  B  to  deliver  them  to 
C,  which  he  did,  and  C  delivered  them  to  W,  to  indemnify 
him  for  a  liability  incurred  in  behalf  of  C,  and  W  re-delivered 
them  to  B,  to  hold  as  bailee.  It  was  held  that  W  had  an 
interest  as  pledgee  of  the  goods,  and  could  maintain  trover 
against  the  officer  who  seized  them  for  C's  debt,  on  process 
of  garnishment  against  B.  It  was  attempted  in  this  case^  to 
hold  the  bailee  liable  as  gamishee-of  the  purchaser,  whose  prop- 
erty in  the  goods  was  not  complete  until  delivery.  When 
they  next  came  to  the  possession  of  the  bailee,  they  came  un- 
der the  ownership  of  the  debtor,  it  is  true,  but  charged  with  a 
lien  that  had  attached  to  them  in  the  intermediate  time.^  In 
Louisiana  it  is  held,  that  the  pledge  of  a  certificate  of  stock 
is  complete  by  delivery  thereof,  without  notice  to  the  corpora- 

to  be  of  this  character.  When  asserted  by  interrention,  the  clerk  may  be  re- 
quired to-deliver  the  goods  in.hi8  poaBesBion.— Tieman  v.  Murrah,  1  Bob.  (La.) 
443.  A  defendant  cannot  object  for  a  prior  lienor.— Sewell  v,  Sayafce,  1  B. 
Hon.  260. 

9  Wolfe  V,  Crawford,  54  Miss.  614,  The  general  Government  has  a  lien  on 
goods  in  a  bonded  warehouse,  for  import  duties,  which  cannot  be  affected  by 
attachment.— Willing  v.  Bleeker,  2  Serg.  &  B.  221, 

*  Walcott  V.  Keith,  22  N.  H.  196. 
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tion,  and  is  thereby  protected  from  levy  or  seizure  by  credit- 
ors, or  claims  of  the  corporation.^ 

Attachments  made  subsequent  to  the  appointment  of  a  re« 
ceiver  cannot  affect  the  rights  of  general  creditors  or  the  pow- 
er of  the  receiver  over  the  assets.^ 

The  creditor  of  a  tenant  who  is  cultivating  a  farm  on  shares 
cannot,  by  levy  of  an  attachment,  deprive  the  landlord  of  his 
interest  in  a  growing  crop,  where,  by  the  terms  of  the  lease,  an 
abandonment  of  the  farm  terminated  the  lease.^  The  landlord 
in  such  case  has  a  lien  upon  the  whole  crop,  to  secure  him 
against  abandonment.  So  the  rights  of  a  bailee  for  hire  in 
the  property  attached  will  be  protected  from  such  attachment.^ 
And  it  is  held  in  Alabama,  that  a  writ  of  seizure  issued  out  of 
chancery  coming  to  an  officer,  takes  precedence  as  a  lien  of  a 
writ  of  attachment  issued  prior  thereto,  but  which  had  not 
been  levied  when  the  writ  of  seizure  was  received.^ 

§  209.    Receiptor  as  Claimant  of  Attached  Property. — We 

have  had  occasion  to  notice  some  cases  where  it  was  held,  in 
substance,  that  the  holder  of  a  mortgage  lien  on  personal  prop- 
erty might  lose  his  security  by  becoming  bailee  for  the  officer 
after  seizure  under  a  writ  of  attachment.^  But  this  can  hard- 
ly be  regarded  as  a  settled  rule.  One  can  readily  imagine 
that  a  mortgagee  might  accept  such  a  charge  without  any  in- 
tention to  surrender  his  lien,  and  without  any  suspicion  that  it 
would  work  such  a  result.  He  might  be  led  to  hold  the  goods 
as  keeper,  or  receiptor,  by  the  dictates  of  common  prudence, 
and  in  ignorance  that  his  rights  could  be  otherwise  preserved. 
There  is  no  better  reason  for  holding  that  a  bailee  of  attached 
property  waives  his  lien  as  mortg^agee  by  giving  a  receipt  to 

*  Pitot  V,  Johzifloii,  33  La.  An.  1266. 

'  Atlas  Bk.  V.  Nahant  Bk.,  23  Pick.  480;  Perego  v.  Bonesteel,  6  BiM.  €6. 

•  Atkins  17.  Womeldorf,  53  la.  150. 

7  Hartford  t;.  Jackson,  11  N.  H.  145. 

<  Bead  v.  Sprague.  34  Ala.  101. 

1  Ante,  §  173.  Where  the  plaintiff  in  attachment  gave  the  officer  abend  of  in- 
demnity, together  with  a  contract  that  the  latter  might  retain  possession  of 
the  fand  attached  for  a  reasonable  time,  in  view  of  an  adverse  claim  set  up 
to  the  fund,  it  was  held  that  the  creditor  could  not  maintain  an  action  against 
the  officer  until  the  intervenor's  claim  was  settled.— Soherr  v.  little,  60  GaL 
614. 
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the  officer,  than  there  is  for  holding  that  by  such  receipt  he 
waived  any  claim  of  title  he  might  have  to  the  attached  prop- 
erty, and  the  weight  of  authority  is  against  the  latter  propo- 
sition.^ Where  the  receiptor  has,  by  the  recitals  in  his  receipt, 
expressly  stated  that  the  property  belongs  to  a  third  person, 
this  does  not  estop  him,  after  re-delivery  to  the  officer,  on  de- 
mand, from  claiming  the  attached  property  as  his  own,  and 
maintaining  an  option  of  replevin  therefor.^  There  is  some 
conflict  of  authority  as  to  whether  the  receiptor  may  inter- 
pose, as  a  defense  to  the  officer's  action  to  recover  the  goods, 
that  they  were  not,  when  attached,  the  property  of  the  de- 
fendant in  the  action.  This  conflict,  and  the  authorities  pro 
and  con,  have  been  noticed  elsewhere.*  But  there  is  very  little 
disagreement  upon  the  proposition^  that  when  the  bailee  claims 
the  property  as  his  own,  he  may,  notwithstanding  the  admis- 
sions of  his  receipt  to  the  contrary,  assert  his  title  in  defense 
of  an  action  by  the  officer  for  possession  of  the  property  after 
judgn>ent.^  In  the  case  of  Sawyer  v.  Mason,^  it  is  reserved  as 
a  proviso  to  the  statement  of  doctrine  that  the  receiptor  may 
show  in  defense,  that,  at  the  time  the  attachment  was  levied, 
the  property  did  not  belong  to  the  defendant.  This  latter  de- 
fense is  held  tenable,  unless  the  receiptor  has  allowed  his  own 
property  to  be  attached,  and  without  interposing  any  claim,  has 
receipted  therefor. 

§  210.  Property  in  Cnstodia  Legis. — ThQ  Claim  of  Exemp- 
tion.— Aside  from  the  contest  that  arises  between  the  parties 
to  attachment  suits,  where  the  grounds  are  traversed  or  the 
levy  is  assailed  for  irregularity,  the  claim  most  frequently  set 
up  by  the  defendant  is  that  of  exemption.  Property  or  money 
is  exempt  from  attachment  on  mesne  process,  for  the  benefit  of 
the  debtor,  as  a  means  of  support  for  himself  and  family,  under 
the  same  statute  that  exempts  it  from  execution.  It  is  also 
practically  exempt  by  reason  of  its  situation,  or  the  parties  who 

a  Ante,  §  173. 

<  Johns  V.  Church,  12  Pick.  557;  23  Am.  Dec  651^ 
4-4nte,  §17a 

'  Adams  v.  Fox,  17  Vt.  361 ;  Barron  v  Cobleigh,  11 K.  H.  557;  Webster  v.  Ha> 
per,  7  N.  H.  594;  Lathrop  v.  Cook,  14  Me  414. 
•  19  Me.  49. 
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have  it  in  possession.  Unless  it  is  otherwise  provided  by  stat- 
ute, money  due  a  debtor  from  the  State  cannot  be  attached  in 
the  hands  of  a  State  oflScer.^  Nor  can  it  be  so  reached  where 
it  is  owing  by  a  municipal  corporation.^  The  reason  is,  that 
neither  the  State  nor  the  corporation  can  be  required  to  answer 
as  garnishees.  As  a  general  rule,  also,  the  creditor  cannot 
reach,  in  this  manner,  money  in  the  hands  of  an  officer  of  the 
court,  which  is  due  and  payable  to  the  debtor  as  the  result  of 
former  litigation.^  But  to  this  rule  there  are  many  statutory 
exceptions.*  When  property  is  in  the  custody  of  the  law,  it  is 
generally  exempt  from  adverse  seizure,  and  can  only  be  levied 
on  (if  at  all)  subject  to  the  claim  for  which  it  is  held,  and  gener- 
ally through  the  officer  who  made  the  original  levy.*  But  the 
surplus  in  the  hands  of  the. officer,  after  satisfying  the  judg- 
ment under  which  it  was  sold,  is  not  in  the  custody  of  the  law, 
and  may  be  attached.^ 

The  class  of  exemptions  to  which  the  reader's  attention  will 
be  chiefly  directed,  are  those  claimed  by  the  debtor  in  his  own 
behalf.  The  subjects  of  exemption  are  real  estate  for  the* 
homestead  of  the  debtor  and  his  family ;  chattels  for  use  and 
consumption ;  and  money,  either  as  a  substitute  for  specific  arti- 
cles of  personal  property,  the  proceeds  of  a  sale  of  the  home- 
stead, or  due  for  wages  to  a  limited  amount,  and  within  a 
limited,  time  prior  to  the  attachment.  In  construing  exemption 
laws,  the  courts  are  inclined  to  interpret  the  statute  liberally, 

1  Bank  of  Tenn.  v.  DibreU,  3  Sneed  (Tenn. )  379.  See  Providence  etc  v.  Ya. 
F.  &  M.  Ins.  Co.,  20  Blatch.  405;  Post,  Vol.  II.,  §  346. 

a  Po«^  Vol.  IL,§  345. 

'  Conover  v,  Buckman,  32  N.  J.  Eq.  685;  Dawson  o.  Holcomb,  1  Ohio,  275; 
13  Am.  Dec.  618;  Dubois  v,  Dubois,  6  Cow.  494;  Burrell  v,  Letson,  1  Strob.  (S. 
G.)  239;  Gonant  v.  Bicknell,  1  D.  Obipman  (Vt.)  60;  Denniston  v.  N.  Y.  C.  &  S. 
Co.,  6  La.  An.  782;  First  v.  Miller,  4  Bibb.  (Ky.)  311 ;  Prentiss  v.  Bliss,  4  Vt.  513; 
24  Am.  Dec.  031;  Beddick  v.  Smith,  4  111.  451;  Turner  t;.  FendaU,  1  Cranch,  117; 
Alston  V,  Clay,  2  Haywood  (N.  C.)  171;  Blair  v.  Cantey,  2  Speer  (S.  G.)  34;  42 
Am.  Dec.  360;  Post,  Vol.  II.,  §  347. 

*  Wehle  V.  Gonner,  83  N.  Y.  231;  Gonover  v.  Buckman,  33  X.  J.  Eq.  303;  Bur- 
leson V.  Milau,  66  Miss.  399;  Grane  v,  Freese,  16  N.  J.  L.  305;  Tucker  v.  Atkin- 
son, 1  Humph.  (Tenn.)  300;  34  Am.  Dec.  650. 

'  Hunt  V.  Stevens,  8  Ired.  (N.  G.)  365;  Brashear  v.  West,  7  Pet.  608;  Farmers' 
Bank  v.  Beaston,  7  Gill  &  J.  421;  28  Am.  Dec.  226;  Metzner  v.  Graham,  57  Mo. 
404;  The  Oliver  Jordon,  2  Gurtis'  G.  G.  414;  Boss  v.  Glark,  1  Dall.  354;  Scho- 
field  V.  Bradlee,  8  La.  495. 

^Tucker  v.  Atkinson,  1  Humph.  (Tenn.) 300;  34 Am.  Dec.  660. 


§  211   CONVLICriNG  CLAIMS  TO  PBOPEBTT  ATTACHED.   892 

for  the  purpose  of  carrying  into  effect  its  beneficent  objects. 
As  the  subjection  of  real  estate  to  execution  for  the  owner's 
debts  is  purely  a  statutory  remedy,  the  exemption  of  the  home- 
stead is  not  in  derogation  of  the  common  law.  ^^  Hence  the 
courts,  with  few  exceptions,  appear  to  be  now  agreed  that  these 
statutes,  beneficial  in  their  operation,  and  founded  in  a  wise 
policy,  should  be  liberally  construed,  so  as  to  give  full  effect 
to  the  intention  of  the  Legislature."  ^  And  it  may  be  said,  that 
the  courts  construe  the  statutes  exempting  personalty  from  at- 
tachment  with  the  same  liberality,  for  the  same  reason,  though 
it  be  true  that  the  common  law  subjected  it  to  execution.^  At- 
tachment on  mesne  process  being  itself  a  creature  of  the  statute,^ 
no  law  restrictive  of  its  employment  against  debtors  can  be  re- 
garded as  a  statute  in  derogation  of  the  common  law,  and  for 
that  reason  the  proper  subject  of  strict  construction.^^ 

§  211.    Exemption  of  the  Homestead. — The  homestead  must 

be  the  place  of  residence  of  the  debtor  or  his  family,  in  order 
to  be  exempt.  And  land  cannot  ordinarily  be  dedicated  to  use 
as  a  homestead,  so  as  to  defeat  an  attachment,  after  the  levy 
has  been  made.^  While  the  courts  are  liberal  in  construing 
the  statute  in  favor  of  the  claimant,  they  will  not  tolerate  such 
claims,  when  made  in  direct  violation  of  other  provisions  of 
the  law.  The  property  so  set  apart  must  belong  to  the  debt- 
or, equitably  as  well  as  legally.  Such  claim  will  not  be  sus- 
tained when  the  property  claimed  is  vested  in  the  claimant  as 
trustee  for  a  third  person.^    The  exemption  will  not  serve  as 

7  Thompson  on  Homeflteads,  etc.,  §  4. 

8  Ibid.    See  Hastingsv.  Phoenix,  69  Iowa,  8M. 

9  AntCf  Oh.  I. 

10  It  could  hardly  be  expected  that,  in  a  work  of  so  general  a  character  as 
this,  anything  like  a  thorough  exposition  of  the  exemption  laws,  which  is  itself 
the  subject  of  an  extensive  treatise,  could  be  giyen.  Yet  it  is  so  intimately 
connected  with  the  law  of  attachment,  that  some  of  its  features  may  be  pi^flt- 
ably  considered,  though  very  briefly,  in  connection  with  the  general  subject  of 
this  chapter.  For  full  and  exhaustive  treatment  of  the  subject  of  Homesteads 
and  Exemptions,  the  reader  is  referred  to  Judge  Thompson's  work  on  the  sub- 
ject. Property  of  any  kind  or  description,  exempt  from  execution  by  the 
Constitution  of  the  State,  cannot  be  sold  under  process  of  attachment. — Board 
of  Gom'rs  v.  Riley,  75  N.  G.  144.  But  the  claim  of  exemption  should  be  made 
promptly,  so  that  unnecessary  costs  may  be  avoided.—Morris  v,  Shafer,  93  Pa. 
St.  489. 

1  Kelly  V.  Dill,  23  Minn.  436;  Grange  v.  Gough  (GaL)  4  Pac.  Bep  1177. 

s  Hayford  v.  Kocher  (CaL)  4  Pac.  Bep.  350. 
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a  cover  to  conceal  the  means  by  which  the  title  to  property 
was  acquired  by  the  debtor.  Thus,  where  the  debtor  purchas- 
ed good^  on  credit,  converted  them  into  money,  and  invested 
the  proceeds  in  land,  which  the  debtor  claimed  as  a  homestead, 
it  was  held  that  such  a  claim  would  not  protect  the  property 
against  attachment  by  the  party  who  furnished  the  goods.^ 

There  are  various  circumstances  that  control  the  question  of 
dedication  and  abandonment  of  the   homestead,  which  may 
arise  when  the  debtor  asserts  his  claim  to  the  exemption.    The 
most  common  and  generally  essential  mode  of  dedication,  is  by 
actual  occupancy  of  the  premises  as  a  residence.     But  where 
there  are  certain  statutory  formalities  required,  as  the  entry  of 
notice  on  the  records  of  the  county,  or  the  like,  these  formali- 
ties must  be  observed.^    In  Texas,  while  it  is  decided  that  the 
designation  of  land  as  a  homestead,  after  levy  of  an  attach- 
ment, is  not  sufficient  to  support  the  claim  of  exemption,  it  is 
nevertheless  held,  that  it  may  be  so  designated  by  acts  done, 
manifesting  a  present  intention  to  use  the  premises  for  the  sup- 
port of  the  family,  though  the  land  consists  of  different  tracts, 
miles  apart.^    Tt  is  always  a  matter  of  more  or  less  contention 
whether  the  occupancy  is  coextensive  with  the  premises  claim- 
ed, when  the  tract  is  not  too  large,  according  to  the  statute. 
The  question  to  be  determined  in  such  cases  is,  whether  it  is 
one  tract,  and  whether  any  part  of  it  is  used  for  purposes  in- 
consistent with  its  use  and  enjoyment  as  a  homestead.     Where 
a  portion  of  the  land  upon  which  the  residence  of  the  debtor 
is  situated  is  occupied  by  another  building,  which  the  the  own- 
er lets  to  tenants,  it  is  held  that  this  building,  with  the  ground 
on  which  it  stands,  is  no  part  of  the  homestead.^     But  in  the 
opinion  in   this  case,  the  following  language  is  used :  ^^  The 
word  *  occupied'  does  not  always  require  an  actual  occupancy, 
but  it  may  sometimes  permit  a  constructive  occupancy.     The 
word  *  residence,'  like  the  word  *  homestead,'  is  not  confined 
merely  to  the  dwelling-house,  but  it  may  also  include  every- 

*  Long  V,  Marphy,  27  Kan.  375.  [It  is  held  that  a  homestead  may  be  attached 
in  a  divorce  suit,  or  in  a  suit  to  annul  an  illegal  marriage.— Daniels  v.  Morris, 
M  Iowa,  369.] 

«  Drake  V.  Boot,  2  Gal.  68B. 

*  Brooks  V.  Chatham,  57  Tex.  31. 

*  Ashton  «•  Ingle,  20  Kan.  670  j  27  Am.  Bep.  197. 
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thing  connected  therewith,  used  to  make  the  home  nrore  com« 
fortable  and  enjoyable."'  In  a  later  case  hj  the  same  court, 
it  was  held  in  harmony  with  the  above  opinion,  that  a  portion 
of  the  tract  within  the  homestead  enclosure  was  not  i^ected 
by  its  being  temporarily  used  by  the  tenant  who  occupied  that 
portion  of  the  tract  which  had  been  segregated,  as  stated 
in  the  case  cited.  It  still  being  within  the  home  enclosure, 
though  not  used  by  the  debtor,  constituted  it  a  part  of  his  home- 
stead.^ 

The  homestead  continues  ao  long  as  it  is  used  as  such,  and 
it  may  be  much  longer.  It  is  not  essential  that  the  resident 
shall  remain  at  home  constantly.  His  house  is  not  intended  as 
a  prison  for  himself  or  family.  And  whether  the  claim  is  to  be 
disregarded,  upon  the  ground  that  the  homestead  has  been 
abandoned,  must  depend  largely  upon  the  intention  with  which 
the  claimant  left  it ;  if  intending  to  return  and  live  there,  it  is  not 
abandonment.® 

In  a  quite  recent  case  in  California,  it  was  held  that  the 

homestead  was  not  abandoned,  even  where  the  owner  of  the 

premises  and  his  family  absented  themselves  from  the  State, 

and  the  head  of  the  family  became  a  citizen  of  another  State, 

voted  at  elections,  and  was  a  candidate  for  public  office,  so  long 

as  he  did  not  intend  to  relinquish  a  residence  in  the  State  of 
California-^ 

§  212.    Exemption  of  Speoific  Articles  of  Personal  Property. 

— The  chattels  exempt  from  execution  and  attachment  are 
usually  designated  by  the  statute,  as  those  most  essential  and 
best  adapted  to  the  use  of  mechanics,  farmers  and  professional 
men,  as  well  as  those  necessary  to  the  comfortable  support  of 
the  family,  to  prevent  them  from  being  at  once  reduced  to  ab- 
solute destitution.  "When  designated  as  exempt  for  a  particu- 
lar use,  the  conditions  must  be  such  as  to  render  them  applica- 
ble to  the  purpose  in  a  particular  case,  or  they  cannot  be  held 
free  from  attachment.  Thus,  where  the  statute  exempts  a  cer- 
tain amount  of  grain  or  other  food  for  live  stock,  owned  and 

7  Ashton  V.  Ingle,  20  Kan.  681. 
<  Morrissey  v.  Donohoe  (Kan.),  5  Pao.  Bep.  2L 
V  Thompson  on  Homestead,  etc.,  §  266. 
io  Porter  v.  ClLapman  (Cal.)*  4  Pao.  Bep.  237. 
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held  exempt  by  the  debtor,  the  food  will  not  be  exempt  wnere 
the  debtor  has  not  the  animals  to  f  eed.^  And  where  provisions 
for  family  use  is  specifically  mentioned,  it  does  not  include  pro- 
visions kept  in  stock  for  sale,  although  the  family  are  supplied 
from  the  same  stock,  where  those  claimed  are  not  set  aside  for 
the  use  of  the  family  at  the  time.^  But  where  the  statute,  as 
Is  usually  the  case,  provides  for  the  setting  apart  of  exempt 
articles  on  notice  from  the  attaching  officer,  one  might  have  a 
right  to  make  his  selection  from  a  stock  in  trade  from  which 
such  supplies  had  been  theretofore  taken.  Where  one  cart  or 
truck  wagon  was  specifically  exempt,  it  was  held  that  the 
debtor  could  not,  in  the  absence  of  such  a  vehicle,  substitute  a 
pedlar's  wagon,  containing  drawers,  with  doors,  and  a  railing 
around  the  top.^  So  the  horses  and  cart  of  a  person  engaged 
in  carting  coal  were  held  not  exempt,  as  tools  or  implements 
used  in  the  business  of  a  mechanic.^  But  a  sled  used  to  draw 
wood  cut  on  his  land  was  held  exempt,  while  a  wagon  used 
for  the  convenience  of  the  owners  was  not  exempt.^  The 
claimant,  in  a  suit  against  the  officer  for  exempt  property  taken 
is  required  to  show  such  facts  as  bring  him  within  the  class 
of  debtors  for  whom  the  specific  exemption  claimed  was  in- 
tended by  the  statute.  And  where  he  has  a  larger  quantity 
of  the  particular  article  or  commodity,  must  designate  that  por- 
tion claimed  by  him,  unless  the  duty  of  setting  out  property, 
on  a  general  claim,  is  imposed  upon  the  officer.^  The  selection 
should  be  made  at  the  time,  or  as  soon  as  the  debtor  is  notified 
of  the  levy.^  But  where  the  statute  provides  that  the  claim 
may  be  made  at  any  time  before  sale,  it  applies  to  attachment, 
and  an  assignment  made  prior  to  sale,  reserving  exempt  prop- 
erty, does  not  cut  off  the  right  of  selection.* 

The  obligation  resting  upon  the  debtor  to  make  his  claim 
and  designate  the  articles  will  not  be  enforced  with  such  tech- 

I  Fobs  v,  Stewart,  14  Me.  312. 

3  Nasb  V,  Farrington,  4  AUen,  157. 

•  Smith  V,  Chase,  71  Me.  164. 

4  Enscoe  v,  Dann,  44  Conn.  93;  26  Am.  Bep.  43a 
«  Parahley  v.  Green,  58  N.  H.  271. 

*  Clapp  V.  Thomas,  5  Allen,  158. 

7  Amend  v.  Smith,  87  lU.  198;  Colson  v.  Wilson,  58  Me.  416;  Perkins  n,  Bcagg^ 
29  Ind.  507;  State  v,  Manley,  15  Ind.  8;  Morris  v.  Shafer,  93  Fa.  St.  48a 
>  Close  V.  Sinclair,  38  Ohio  St.  530, 
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nical  strictness  as  to  render  the  exemption  laws  nnaTailing  to 
those  who  lack  adroitness  and  ezpertness  in  expressing  their 
wishes.  Where  a  defendant  claimed  goods  seized  because,  as 
he  alleged,  they  were  his,  and  he  wanted  them  to  support  his 
family,  it  was  held  a  sufELciently  formal  demand  for  the  prop- 
erty as  exempt  under  the  law.^  Wearing  apparel  is  generally- 
exempt,  whether  the  debtor  is  the  head  of  a  family  or  not. 
But,  under  this  provision,  a  debtor  was  held  not  entitled  to 
claim  a  traveling  trunk,  a  mahogany  cabinet-box,  and  breast- 
pin ;  nor  could  he  claim  them  as  articles  of  household  furni- 
ture.^^ Where  beasts  of  the  plow,  not  exceeding  a  yoke  of 
oxen  or  a  horse,  when  required  for  farming  and  teaming  pur- 
poses, were  expressly  exempt,  it  was  held  that  the  statute  did 
not  include  a  wagon  and  harness ;  and  whether  it  included  a 
particular  horse,  claimed  as  exempt,  was  a  question  for  the 
jury.^^  But  a  horse,  to  be  exempt,  need  not  be  in  actual  use 
for  the  purposes  designated  at  the  time  claimed,  provided  the 
owner  keeps  him  with  the  honest  purpose  of  so  using  him 
within  a  reasonable  time.'^  The  number  of  specific  articles 
exempt  are  not  doubled  by  the  fact  that  the  defendant  only 
owns  an  undivided  half  of  each.^  So,  where  one  cow  was 
exempt,  and  the  debtor  had  two,  both  of  which  were  mort- 
gaged, it  was  held  that  his  interest,  or  right  of  redemption,  in 
one  was  all  that  he  could  claim  as  exempt.^^ 

Where  a  mower  and  reaper,  combined  in  one  machine,  ex- 
ceeded in  value  such  farming  implements  so  exempt,  but  they 
could  be  separated,  and  the  mower  could  be  operated  completely 
without  the  reaper,  it  was  held  that  the  debtor  might  hold  the 
mower  alone  exempt.^  In  Massachusetts,  a  swine  when 
killed  is  held  exempt  under  the  statute. ^^ 

Tools  and  implements  of  a  workman  are  quite  generally  in- 
cluded among  the  articles  specified,  and  are  intended  to  em- 
brace such  tools  as  are  necessary  for  him  to  carry  on  his  trade 

•  Fick  V,  MulhoUand,  4S  Wis.  413.  See  George  v.  Bassett,  M  Vt.  217. 
w  Towns  V.  Pratt,  33  N.  H.  345. 
11  Somers  r.  Emerson,  68  K.  H.  4S. 
U  Rowell  V,  Powell,  53  Vt.  302. 
M  White  t;.  Capron,  52  Vt.  634. 

1^  Cooper  V,  Newman,  45  N.  H.  339*,  Howard  tk  Farr,  18  K.  H.  45T. 
^  Ramsey  v.  Bamabee,  88  111.  135. 
^  Gibson  V.  Jenney,  15  Mass.  205. 
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in  a  convenient  and  useful  manner.  Where  defendant  worked 
on  watches,  and  his  apprentice  or  journeyman  on  jewelry,  the 
jury  finding  that  his  principal  business  was  that  of  a  jeweler, 
it  was  held  that  the  tools  used  by  his  apprentice  or  journeyman 
were  exempt.  ^^  So  a  comet,  the  property  of  a  tinner  and  mu« 
sician,  was  held  exempt  as  one  of  his  tools  of  trade,  when  it, 
together  with  other  articles  claimed,  did  not  exceed  in  the  ag-^ 
gregate  the  amount  allowed  by  law.^  Articles  of  household 
furniture  should  appear  to  be  used  for  household  purposes.^® 
In  New  Hampshire,  lumber  to  be  used  in  rebuilding  a  home- 
stead is  not  exempt.^ 

During  the  temporary  absence  of  the  debtor,  his  wife  is  gen- 
erally allowed  to  make  the  claim  of  exemption  in  his  behalf. 
In  Kansas,  a  married  woman,  whose  husband  resides  in  another 
State,  may  claim  the  exemptions  allowed  to  the  head  of  the 
family  ;  and  where  such  property  is  sold  at  the  instance  and  un- 
der the  direction  of  a  person  who  was  not  a  party  to  the  re- 
turn, he  may  be  held  liable  for  its  value.'^ 

But  if  such  debtor  fraudulently  remove  or  conceal  any  of  his 
attachable  property,  it  is  held  to  bar  his  claim  for  other  prop- 
erty as  exempt.^  So  it  is  doubted  in  Alabama  whether  a 
debtor  against  whom  an  attachment  is  sued  out,  on  the  ground 
that  he  is  about  to  leave  the  State,  can  claim  the  benefit  of  the 
exemption  laws.®  But  to  permanently  defeat  the  exemption 
right,  this  or  any  other  ground  alleged,  which  takes  the  debt- 
or's property  out  of  the  operation  of  the  exemption  laws,  should 
be  sustained  if  contested  ;  as  where  the  ground  is  that  of  non- 
residence  of  the  debtor,  which  excludes  him  from  the  benefits 
of  the  statute.^  Where  the  head  of  a  family  came  to  Nebraska, 
and  before  moving  into  a  dwelling  his  effects  were  attached  on 
the  ground  of  non-residence,  he  was  held  entitled  to  claim  his 
exemption.^ 

17  Howard  v,  WUliams,  2  Pick.  80 

u  Barker  v.  WUlis,  123  Mass.  19ft. 

^  Bourne  v,  Merritti  22  Vt.  429. 

»  Garkin  v.  Babbitt,  08  N.  H.  579. 

»  Pish  V,  Street,  27  Kan.  270. 

»  MoGartky's  Appeal.  68  Pa.  St.  217;  Emerson  o.  Smith,  61  Pa.  St.  90. 

»  McBrayer  v,  DUlard,  49  Ala.  174. 

«  Yelyerton  ©.  Burton,  26  Pa.  St.  351. 

^  Chesney  v.  Francisco,  12  Keb.  626. 
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Where  the  defendant  in  attachment  was  entitled,  under  the 
statute,  to  select  such  articles  as  were  suitable  to  his  trade,  his 
failure  to  make  the  selection  was  held  a  waiver  of  the  right ; 
and  in  any  event,  he  could  not  claim  property  of  any  kind  as 
exempt  from  attachment  for  the  purchase  money.*  And  where 
the  defendant  could  claim  as  exempt  either  a  horse  or  oxen, 
^having  claimed  the  former,  it  was  held  that  he  could  not  retract 
and  claim  the  latter,  though  the  horse  claimed  in  the  first  in- 
stance did  not  belong  to  the  defendant.^ 

§  213.  Exemption  of  Honey. — When  money  is  exempt,  it 
is,  in  some  of  the  States,  allowed  as  a  substitute  for  articles 
specifically  exempt.^  Wages  due  a  mechanic  or  laborer  for  re- 
cent services,  are  also  exempt  in  most  of  the  States.  So,  mon- 
ey received  on  the  sale  of  exempt  property  on  execution  is  ex- 
empt, where  it  is  sold  because  the  value  is  in  excess  of  that 
allowed  as  exempt  by  the  statute,  or  for  other  reasons.^  But 
money  received  as  damages  for  the  detention  of  attached  prop- 
erty that  was  exempt^  is  not  thereby  exempt  also.^ 

Where  the  homestead  is  sold  for  the  purpose  of  purchasing 
another,  the  money  is  generally  held  to  be  exempt.^  So,  where 
the  homestead  is  burned,  the  insurance  money  is  exempt  from 
garnishment.'^  But,  in  New  Hampshire,  at  least,  not  the  lum- 
ber on  hand  and  to  be  used  in  rebuilding  it.^ 

In  Blinois,  when  a  corporation  is  served  with  notice  of  gar- 
nishment in  attachment  suit  against  one  of  its  employees,  it  is 
bound  to  make  the  claim  for  exemption,  and  if  it  pay  over 
money  so  exempt,  it  will  be  liable  to  the  employee  therefor.^ 
But  where  a  citizen  of  the  State  of  Pennsylvania  was  indebt- 

>  Bahymer  v.  Cook,  6  Colo.  895. 

^  Barney  r.  Eeniston,  5S  K.  H.  16S.  [Where  exempt  property  was  held 
under  an  attachment  issued  by  a  jostioe  of  the  peace,  it  was  held  in  Nebraska 
that  it  might  be  released  by  an  order  from  the  same  justice.— State  u.  Sanfordi 
12  Neb.  425.] 

1  Strouse's  Executor  u.  Becker,  44  Pa.  St.  206. 

>  Houghton  V.Lee,  50  Cal.  101;  Keyes  v.  Bines,  87  Yt.  260,  Cooney  v.  Cooney, 
65  Barb.  524. 

*  Johnson  v.  Edde,  58  Miss.  664. 

«  Mitchell  t).  Milboan,  U  Kan.  617;  Stebblns  v.  Peeler,  29  Yt.  289. 

<  Houghton  V,  Lee,  50  Cal.  101. 

«  Carkin  v.  Babbitt,  58  N.  H.  579. 

t  Chicago  etc.  B.  Co.  v.  Bagiand,  84  HL  875. 
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ed  to  a  citizen  of  Ohio,  it  was  held  in  the  former  that  wages 
due  there  might  be  attached  in-  the  latter  State,  where  they 
were  not  exempt,  and  a  judgment  and  payment  by  the  gar- 
nishee would  discharge  the  debt.^  Money  in  the  hands  of  a 
pension  agent,  collected  from  the  disbursing  officer,  is  exempt 
from  attachment  by  the  pensioner's  creditors.^ 

§  214.  Exemption  Laws  not  Retroactive. — ^It  seems  indispen- 
sable to  a  discussion  of  the  merits  of  claims  to  property  as  ex- 
empt, that  the  time  when  the  debt  was  created  should  be  con- 
sidered with  reference  to  the  date  of  the  statute  by  which  the 
property  is  exempted.  Whether  the  language  of  the  statute 
applies  as  well  to  antecedent  as  to  subsequent  debts  is  imma- 
terial, as  in  the  latter  case  it  is  met  by  the  constitutional  objec- 
tion that  it  is  a  law  impairing  the  obligation  of  contracts.  This 
has  been  a  disputed  question  in  courts  of  last  resort,  where  it 
was  held  that  a  law  withdrawing  from  execution  and  attach- 
ment a  portion  of  the  debtor's  property,  even  for  preexisting 
contract  debts,  left  the  obligation  unimpaired,  and  merely  affect- 
ed the  remedy.^  But  this  question  has  been  set  at  rest  in  the 
Supreme  Court  of  the  United  States,^  and  in  other  courts, 
where  the  provision  of  the  constitution  against  State  laws  that 
impair  the  obligation  of  contracts,  has  been  interpreted  as  pro- 
tecting all  essential  remedies  as  well.^  Where,  however,  there 
has  been  a  mere  change  in  the  statute,  as  to  the  specific  arti- 
cles to  be  set  aside,  or  the  manner  in  which  they  are  to  be  select- 
ed, and  the  new  law  does  not  embrace  property  claimed,  which, 
under  the  statute  in  force  when  the  contract  was  made,  was  sub- 
ject to  execution,  there  can  be  no  impairment  of  the  obligation 

>  Bolton  V,  Penn.  Co.,  88  Pa.  St.  261;  Morgan  v,  Keville,  74  Pa.  St.  52. 

0  Adamfl  v.  Newell,  8  Vt.  190.  In  Massachusetts,  it  is  held  that  a  wife's  inter- 
est in  a  policy  of  insurance  on  her  husband's  life,  it  being  for  her  exclusive 
benefit,  may  be  attached  daring  the  life  of  her  husband.— Troy  v.  Sargent,  133 
Mass.  408. 

1  Morse  v.  Goold,  11 N.  Y.  281;  Bigelow  v.  Pritchard,  21  Pick.  169;  Pulliam. 
V.  Sewell,  40  Ga.  73;  Sneider  v,  Hidelberger,  46  Ala.  126;  In  re  Kennedy,  2  S. 
C.  (N.  S.)  216;  Bronson  v,  Kinzie,  1  How.  311;  Planters'  Bank  v.  Sharp,  6  How. 
301. 

*  Gunn  V.  Barry,  16  WaU.  610;  Edwards  v.  Kearzey,  96  T7.  S.  695. 

*  Homestead  Cases,  22  Gratt.  266;  12  Am.  Bep.  607;  Lessly  v.  Phipps,  49  Miss. 
790;  Adams  v.  lide,  2  S.  C.  (K.  S.)  228;  Alabama  Conference  v.  Vaughan,  64 
Ala.  443. 
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of  the  contract,  because  the  remedy  Is  substantially  the  same 
under  the  new  law,  as  it  was  under  the  old. 

It  might  be  questioned  whether  a  statute  exempting  proper 
ty  from  attachment  for  antecedent  debts  would  be  open  to  the 
same  objections  as  one  exempting  it  from  execution,  for  the  ' 
same  class  of  obligations.  Attachment  is  a  purely  statutory 
remedy,  and  one  of  an  extraordinary  character,  which,  in  most 
of  the  States,  only  becomes  a  right  under  certain  exceptional 
circumstances ;  while  execution,  at  least  upon  the  personal  es- 
tate of  the  debtor,  is  a  remedy  afforded  by  the  common  law.  It 
might  be  claimed  with  some  show  of  reason  that  the  legislature, 
having  supplied  an  extraordinary  remedy,  might  render  it  sub- 
ject to  any  conditions  they  deem  proper,  and  those  conditions 
would  apply  to  all  cases  where  the  facts  that  entitle  the  credit- 
or to  the  specific  remedy  transpire  subsequent  to  the  enact- 
ment of  the  law  imposing  the  new  conditions.  But  the  case  of 
Gunn  V.  Barry,  and  other  homestead  cases,^  are  decided  with 
reference  to  a  purely  statutory  remedy-««xecution  against  real 
estate — though  it  is  not  such  an  extraordinary,  harsh,  or  sum- 
mary method  of  enforcing  obligations  as  that  of  attachment  oa 
mesne  process. 

In  one  case,  where  defendant  pleaded  his  discharge  In  bank- 
ruptcy in  bar  of  plaintiff's  action,  and  plaintiff  replied  that  de- 
fendant had  claimed  as  exempt  certain  property  attached  by 
plaintiff,  and  the  claim  had  been  allowed  under  the  bankrupt 
law  of  the  United  States ;  and  that  the  contract  sued  on  was 
made  prior  to  the  statute  exempting  said  property,  it  was  held 
that  it  did  not  sufficiently  appear  that  the  exemption  was  al- 
lowed because  of  the  State  statute ;  and  also  found  the  attach- 
ment was  levied  within  four  months  of  the  proceedings  in  bank- 
ruptcy, for  which  reason  plaintiff  had  no  lien  thereon,  when  it 
was  set  aside  by  the  assignee.^ 

§  215,   Some  other  Features  of  the  Exemption  Law.— In  some, 

and  perhaps  most,  of  the  States,  property  cannot  be  held  ex- 
empt from  execution  or  attachment  for  the  purchase  price  there- 
of ;  but  in  Illinois  it  is  held  that  this  rule  does  not  apply  to  per- 

*  Supra, 

^  WooBter  V,  BnUock,  02  Yt.  48. 


401   CONFLICTIKO  CLAIMS  TO  PBOPEETT  ATTACHED.   §  215 

sonal  property.^  The  benefits  of  the  exemption  laws  are  gen- 
erally confined  to  residents  of  the  State.  Where  the  debtor  and 
his  family  reside  out  of  the  State,  his  property,  of  whatever 
kind  or  character,  is  subject  to  attachment  or  execution  for  his 
debts,  upon  an  action  brought  within  the  State.^  And  even 
residents  of  the  State,  whose  property  is  exempt  under  certain 
conditions,  as  residence  in  a  particular  place,  being  the  head  of 
a  family  and  the  like,  can  only  claim  exemption  while  the  , 
conditions  allowing  it  last.^  As  to  what  is  sufiicient  to  meet 
the  condition  of  head  of  a  family^  it  is  held  in  Tennessee,  that 
the  clcumant  of  exemption  on  this  ground  must  have  a  home 
of  one  room  or  more,  and  a  family  circle  of  one  or  more  under 
his  control.^  This  would  certainly  be  sufiicient  to  constitute 
the  claimant  the  head  of  a  family.  But  the  '^  one  room  "  can- 
not be  insisted  on,  as  one  may  be  absolutely  homeless,  and  still 
have  a  family  of  which  he  is  the  head.  ^^  Control"  is  not  to 
be  taken  too  literally.  One  may  be  the  head  of  the  family, 
which  he  does  not  control  to  any  extent.  A  better  test  of  hia 
headship  would  be,  that  the  members  of  the  household  depend 
upon  him,  or  look  to  him,  for  support,  or  have  a  right  to  sa 
depend  upon  him.  A  married  woman,  with  a  child  dependent 
upon  her  for  support,  was  properly  regarded  as  the  head  of  a 
family,  for  the  purpose  of  claiming  property  as  exempt  from 
attachment.'^  Exempt  property  does  not  become  attachable  by 
reason  of  a  sale  made  under  the  impression  that  the  property 
is  not  exempt,  to  defeat  an  attachment.^  Nor  does  the  giving 
of  a  fraudulent  mortgage  deprive  the  debtor  of  his  right  to 
claim  the  property  as  exempt,  or  exonerate  the  officer  from  lia- 
bility for  levying  on  it.^ 

Exemption  is  a  personal  right  of  the  owner  of  the  property, 
to  be  exercised  or  not,  at'his  option.     If  waived  by  the  debtor, 

1  Howard  v.  Lakin,  88  HI.  36;  Wells  o.  Lilly,  86  HI.  317;  Oontra,  Behymer  v. 
Cook,  6  Colo.  395. 
a  Commercial  Naf  1  Bank  v,  Chicago  etc.  B.  Co.,  45  Wis.  172. 

*  Alabama  Conference  v.  Yaughan,  54  Ala.  443.    Bee  Hastings  «.  PhoeniXt  59 
Iowa,  394. 

^  Searcy  v.  Short,  1  Lea.  749. 

*  Nash  V,  Norment,  5  Mo.  App.  545*.  See  Fish  v.  Btreet,  27  Kan.  270. 
^  Ketchnm  v,  Allen,  46  Conn.  414. 

T  Bean  v.  Hubbard,  4  Cush.  85. 

L  Attacs.— 26. 


§  216   CONFLICTIHG  CLAIK8  TO  PBOPEBTT  ATTACHED.   402 

it  cannot  be  asserted  by  a  creditor  or  garnishee.^  When  the 
right  is  exercised,  the  debtor  may  select  the  particular  articles, 
where  there  are  a  number  from  -  which  to  choose,  which  he 
wishes  to  hold  exempt^  To  this  end,  he  should  be  afforded 
an  opportunity  to  designate  the  articles  he  desires  to  hold  when 
the  levy  is  made,  and  before  the  property  is  removed.  When 
so  removed  against  the  claimant's  objection  and  his  claim  of 
exemption,  replevin  will  lie  for  their  recovery  by  the  owner.^® 
And  where  the  goods  seized  in  attachment  had  been  claimed 
as  exempt,  and  the  claim  sustained  by  the  judgment  of  a  jus- 
tice of  the  peace,  his  judgment  was  held  conclusive  until  re- 
versed on  appeal,  and  the  claimant  could  maintain  replevin  for 
a  second  seizure  of  the  same  property .^^  When  the  officer  is 
holding  property  under  a  bond  of  indemnity  given  because  of 
a  former  claim  of  a  third  person,  where  the  claim  of  exemption 
is  made  by  the  debtor,  the  indemnifying  bond  does  not  cover 
the  latter  claim,  and  the  officer,  by  reason  thereof,  is  under  no 
obligation  to  hold  it  until  the  rights  of  the  exemption  claimant 
were  determined.^^ 

§  216.    Conflicting  Olaims  of  Exeoution  and  Attaotanent  Ored- 

itors. — Except  where  the  execution  becomes  a  lien  upon  per- 
sonal property  from  the  time  it  is  placed  in  the  hands  of  the 
officer,  it  has  no  advantage  over  the  writ  of  attachment,  prior 
to  levy.  As  between  the  two  writs,  when  they  are  in  the  hands 
of  different  officers,  whichever  is  first  levied  takes  precedence 
of  the  other  as  to  the  liens  created,  and  will  maintain  this 
precedence  through  all  subsequent  proceedings.^  And  this 
order  of  precedence,  when  the  writs  are  in  the  hands  of  differ- 
ent officers,  is  not  controlled  by  the  order  in  which  they  were 
issued.  A  writ  of  attachment  which  is  first  levied  will  take 
precedence  of  an  execution  issued  at  an  earlier  date  but  subse- 
quently levied.^    Nor  is  the  benefit  of  priority  lost  by  reason  d^ 

B  Abemathy  v.  Whitehead,  69  Mo.  28. 

*  Jordon  v.  Qower,  1  Baxter  (Tenn.)  103* 

10  HarriB  v.  AusteU,  2  Baxt.  148. 

u  Pellersells  v.  Allen,  66  la.  717;  Oarlton  n.  DaviSi  8AIle]i«  M. 

u  State  V,  Thomas,  7  Mo.  App.  20&. 

1  Bourne  v,  Hocker.  11 B  Mon.  21. 

s  BngllBh  V,  King,  10  Heisk.  666. 


408   CONPLICTINO  CLAIMS  TO  PROPEBTT  ATTACHED.   §  216 

any  agreement  between  officers,  respecting  the  order  in  which 
writs  should  be  levied,  being  violated.  Such  understandings 
do  not  concern  the  public.  And  where  an  officer  was  induced 
by  a  falsehood,  told  him  by  the  attorney  of  one  of  the  parties, 
to  accept  and  levy  an  execution  in  advance  of  another,  and 
thereby  secure  the  prior  lien,  this^was  held  not  to  be  fraudu- 
lent, and  the  levy  was  effectual.' 

When  the  execution  and  the  writ  of  attachment  are  levied 
on  real  estate,  which  may  be  the  case  either  simultaneously 
or  in  succession,  a  different  rule  of  priority  generally  prevails, 
for  the  reason  that  the  judgment  lien  may  cut  out  the  attach- 
ment, even  where  the  latter  is  first  levied.  An  attachment  can 
DO  more  supersede  a  lien  of  this  kind,  than  it  can  a  mortgage 
lien.  But  where  there  is  a  contest  between  an  attaching  cred- 
itor and  one  claiming  the  same  property  under  a  prior  execu- 
tion by  garnishment,  it  has  been  held  that  the  latter,  to  prevail, 
must  show  a  valid  judgment.^  When  the  judgment  is  subse- 
quent to  the  levy  of  an  attachment,  of  course  the  latter  has  the 
prior  lien  on  the  property  embraced  in  the  levy,  and  the  only 
means  by  which  the  judgment  creditor  can  hope  to  prevail  is,  by 
successfully  contesting  the  validity  of  the  attachment.  Where 
it  is  a  foreign  attachment,  the  judgment  creditor,  in  Pennsylva- 
nia, at  least,  may  make  this  contest  by  disputing  the  fact  of  de- 
fendant's non-residence.^  But  the  failure  of  the  attachment 
lien  does  not  always  redound  to  the  direct  benefit  of  the  judg- 
ment creditor,  under  a  subsequent  levy  of  an  execution.  Thus, 
where  an  attachment  was  sued  out  and  levied  on  defendant's 
property,  and  executions  on  prior  judgment  were  subsequently 
placed  in  the  hands  of  the  officer  in  possession,  but  within  four 
months  of  the  attachment  an  assignment  in  bankruptcy  of  de- 
fendant's effects  was  made,  by  which  the  attachment  was  dis- 
solved ;  it  was  held,  while  the  execution  liens  were  not  affect- 
ed by  the  bankruptcy  proceedings,  that  they  nevertheless  did 
not  succeed  to  the  rights  of  the  attaching  creditor  in  the 
attached  property,  which  to  the  amount  of  the  attachment 
lien,  as  limited  by  the  writ,  vested  in  the  assignee.^ 

9  Albrecht  v.  Long,  27  Minn.  81. 
«  Alley  V.  Myers,  2  Tenn.  Cb.  206. 

*  Beed's  Appeal,  71  Pa.  St.  378. 

•  In  re  Nelson,  9  Benedict,  238. 
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§  217.    Conflicting  Claims  of  Sucoessiye  Attaoliing  Creditors. 

—•Priority. — In  some  of  the  States,  all  the  attaching  creditors 
have  Hens  of  equal  dignity,  regardless  of  the  order  in  which 
they  are  levied,  provided  the  action  is  commenced  prior  to  judg- 
ment in  those  suits  pending,  with  which  plaintitf  seeks  to  pro 
rate.^  When  several  attachments  are  returnable  to  the  same 
term,  their  liens  are  placed  upon  an  equal  footing,  and  they  are 
permitted  to  share  pro  rata.  So,  where  judgment  is  obtained 
at  the  same  term  in  an  ordinary  action  as  in  the  attachment 
suit,  both  executions  are  held  equal  as  to  the  inception  of  the 
liens.^  In  Pennsylvania,  all  foreign  attachments  levied  on  the 
same  day  become  liens  of  equal  date,  and  share  pro  rata.^ 
Under  the  Illinois  statute,  which  places  attachments  returnable 
to  the  same  term  upon  the  same  footing  as  to  time,  it  was  held 
that  where  an  action  was  commenced  ten  days  before  the  term, 
by  which  it  was  continued  to  the  next  succeeding  term,  at 
which  term  judgment  was  rendered,  the  creditor  was  allowed 
to  share  pro  rata  in  the  property  attached.^  And  when  the 
attachments  have  been  abandoned,  plaintiffs,  after  judgment, 
enjoy  no  advantages  over  each  other  by  reason  of  prior  levy.^ 
In  New  Jersey,  all  creditors  may  come  in  and  share  the  bene- 
fits of  an  attachment ;  but  one  is  not  bound  to  file  his  claim  at 
the  time  he  makes  his  application.^  And  even  in  the  absence 
of  a  special  statute  imposing  equality  of  time  on  attaching  credit- 
ors, where  several  are  filed  on  the  same  day,  in  the  absence  of 
any  showing  to  the  contrary,  they  will  be  presumed  to  have 
been  filed  at  the  same  time ;  ^  but  if  priority  by  the  fraction  of 
a  day  is  shown,  those  being  first  in  time  will  take  precedence 
of  the  others.^  This  is  the  common  rule  under  the  different 
statutes,  regardless  of  the  order  in  which  the  judgments  are 

1  Lexington  etc.  B.  Co.  v.  Ford  Plate  Glass  Co.,  84  Ind.  616;  Coopers.  Met»- 
ger,  74  Ind.  544;  Fee  r.  Moore,  74  Ind.  319.  Judgment  credlton^a«  not  allowed 
to  pro  rate  with  attachment  creditors.— Banm  v.  Gosllne  (C.  0.  Dist.  Colo.)  15 
Fed.  Bep.  220. 

s  Pollack  V.  Slack,  92  HI.  221;  HiU  v.  ChUd,  2  Deyereoz  (N.  a)  265, 

>  Baldwin's  Appeal,  86  Pa.  St.  483. 

<  Mechanics'  Saving  Inst.  etc.  v.  Givens,  82  lU.  157. 

•  Claiborne  v.  Stewart,  4  Baxter  (Tenn.)  206. 

•  Hanness  v.  Smith,  21 N.  J.  L.  495. 

f  Steffens  v.  Wanbooker,  17  S.  C.  475. 

•  Ginsberg  V.  Pohl,  35Md.  606;  Tofts  u.  Cazradin,  3  La*  An.  43^ 
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rendered,  or  in  which  the  attachments  are  issued.^  Where 
several  writs  were  served  on  the  same  property  the  same  day, 
and  with  the  exception  of  one,  each  showed  the  time  of  day 
when  it  was  served,  there  was  no  presumption  that  the  excep- 
tion was  served  prior  to  the  others.  But  in  such  cases  of  un- 
certainty, courts  may  allow  the  actual  order  in  which  the  writs 
were  served  to  be  shown  by  parol.^^  And  the  first  levy  not 
only  gives  priority  of  lien,  but  it  entitles  the  officer  making  the 
first  seizure  to  the -exclusive  possession  and  control  of  the  prop- 
erty, even  where  the  rivals  are  deputies  of  the  same  chief  .^^ 
And  where  the  attached  property  is  sold  under  a  general  exe- 
cution, this  does  not  waive  or  abandon  the  right  of  priority 
among  the  attaching  creditors.^  It  has  been  held,  where  the 
confiict  of  rights  between  deputies  representing  the  same  offi- 
cer is  recognized,  that  one  deputy  could  maintain  trespass  vi  et 
armis  against  a  deputy  of  the  same  sherifE,  for  taking  from 
plaintiff's  possession  goods  held  by  prior  attachment.^^ 

In  Connecticut,  attachments  take  precedence  in  the  order  in 
which  they  are  levied,  and  the  first  attaching  creditor  of  per- 
sonal property  has  sixty  days,  and  of  real  estate,  four  months, 
after  final  judgment,  within  which  to  sequester  the  property 
in  jpayment  of  his  judgment  by  final  process.  Each  subsequent 
attaching  creditor  has  the  same  time,  after  the  liens  of  antecedent 
attachments  are  removed  by  lapse  or  otherwise,  within  which 
to  enforce  his  judgment.  But  while  the  levy  of  an  attaching 
creditor  is  pending,  the  lien  of  a  subsequent  attachment  on  the 
same  property  cannot  be  enforced.^^ 

But,  of  course,  it  must  be  understood  that  the  priority  of  the 
first  levy  depends  upon  something  more  than  a  mere  semblance 
of  compliance  with  the  law.  The  precedence  of  the  lien  de- 
pends upon  its  validity,  as  well  as  its  being  levied  in  advance 
of  the  others.     It  must  also  be  continuous,  from  the  time  of  the 

»  DoWolf  V,  Morpby,  11 E.  1. 630;  Origsley  v.  Love,  2  Cianch  C.  a  413;  Hagan 
V.  Lucas,  10  Pet.  400. 

10  Brainard  v.  BoshneU,  11  Conn.  16. 

11  Vinton  v.  Bradford,  13  Mass.  114;  7  Am.  Deo.  11^  Stront  o.  Bradbury,  6 
Gieenl.  313;  Brown  v.  Crockett,  22  Me.  537. 

u  Liebman  v.  Ashbacker,  36  Ohio  St.  94. 

M  "Walker  v.  Foxcrof  t,  2  Greenleaf ,  270. 

^  Beers  v.  Place,  36  Conn.  578.    See  McKinney  v.  Fuicell,  28  Kan.  446. 
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original  levy,  until  the  property  is  taken  on  execution  under 
the  judgment.  We  hare  already  had  occasion  to  call  attention 
to  the  rule  that  excludes  all  subsequent  levies  by  different  offi* 
cers  from  the  one  in  possession.^  But  this  rule  is  not  general, 
as  we  have  seen,  for  the  second  levy  is  in  some  cases  recog- 
nized, where  there  is  no  attempt  to  disturb  the  possession  of 
the  first  attaching  officer,  the  second  merely  notifying  the  first, 
and  indicating,  by  his  indorsement  on  the  writ,  that  the  prop- 
erty is  levied  on,  subject  to  the  prior  attachment,  thus  making 
the  first  officer  a  custodian  for  the  second,  as  regards  the  sur- 
plus, after  satisfying  the  first  levy.^* 

In  Vermont,  however,  where  property  attached  by  one 
officer  is  in  his  custody,  a  return  by  another  officer,  who  holds 
a  writ  of  attachment  against  the  owner,  that  he  has  attached 
the  same  property,  leaving  it  in  the  possesion  of  the  first  of- 
ficer, is  held  to  create  no  lien  whatever  on  the  property.^^ 
And  in  the  same  State  it  is  held,  that  where  property  is  taken 
and  held  under  one  writ,  and  subsequently  another  writ  is 
levied  thereon,  trespass  cannot  be  maintained  under  the  second 
writ.^^  The  reason  for  the  confiict  of  authority  indicated  by 
these  diametrically  opposite  views,  must  be  found  in  the  dif- 
ference in  statutes  of  the  States.  Upon  the  question  of  right 
of  custody,  all  the  authorities  agree  that  it  is  in  the  officer 
making  the  first  valid  levy.  And  the  nearest  approach  to 
general  uniformity  upon  the  question  of  successive  levies  of 
difiEerent  writs,  is  found  in  the  holdings  that  they  may  be  made 
when  the  writs  are  placed  in  the  hands  of  the  same  officer.^^ 
But,  notwithstanding  the  decided  position  taken  in  Burroughs 
vs.  Wright,^  against  the  validity  of  subsequent  levies,  it  is 
held  in  the  same  case,  that  where  property  is  sold  under  a 
subsequent  levy  of  an  execution,  the  officer  making  the  sale 

M  Ante,  §  175. 

u  White  v.  Cutler,  12  lU.  App.  38;  Benson  v.  Berry,  65  Barb.  620. 

17  Burroughs  v.  Wright,  16  Vt.  619;  See  also,  Bobinson  v.  £nsig:D,  6  Gray, 
900;  Scarborough  v.  Malone,  67  Ala.  570. 

16  Luce  v.  Hoisington,  54  Vt.  428. 

w  Bobinson  r.  Ensign,  6  Gray,  300;  West  Biver  Bank  v,  Grorham,  38  Vt.  649. 
Held,  in  New  Hampshire,  that  the  second  levy  may  be  made  by  the  offi- 
cer who  made  the  first  notifying  the  receiptor.— Whitney  v.  Farwell,  10  N. 
H.9. 

» 16  Vt.  6ia 
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will  be  discharged  from  all  liability  on  account  of  the  ante- 
cedent lien,  by  tendering  the  amount  of  the  execution  issued 
under  the  prior  attachment.  Where  the  second  levy  creates 
no  lien,  it  cannot  spring  into  life  by  a  failure  of  the  first.  It 
would  require  a  new  levy.  But  where  successive  levies  are 
recognized  as  of  subordinate  force  to  those  which  precede 
them,  they  will  take  efiEect  in  order,  as  prior  liens  are  removed, 
abandoned,  or  fail  for  irregularity  in  the  attachment  proceed- 
ings. And  where  the  judgment  in  one  of  the  suits  is  void,  and 
the  other  valid,  it  matters  not  which  was  first  in  point  of  time. 
Payment  to  the  holder  of  the  void  judgment  will  be  no  pro- 
tection to  the  officer.*^ 

§  218.    Subsequent  Levies  tliat  Succeed  by  Abandonment  of 

Prior  Lieil8.-^A  discontinuance  of  the  suit  upon  which  the 
prior  levy  is  made  is  an  abandonment  of  the  attachment  lien, 
and  leaves  the  property  subject  to  the  lien  of  any  valid  subse- 
quent levy.  And  this  result  follows  where  the  property  is 
turned  over  to  the  first  attaching  creditor  absolutely,  in  satis- 
faction of  his  demand,  where  the  subsequent  attachment  lien 
has  been  perfected  by  judgment.  Nor  is  the  oificer  discharged 
from  liability  by  turning  over  the  property  to  the  first  attach- 
ing creditor,  in  pursuance  of  the  arrangement  made  with  the 
debtor.^ 

Failure  to  issue  execution  on  the  judgment  obtained  in  the ' 
first  attachment  leaves  the  property  subject  to  the  issue  of  a 
subsequent  attachment ;  and  where  such  property  was  left  by 
the  first  attaching  creditor  in  the  hands  of  a  receiptor,  the 
latter  was  liable  as  garnishee  for  the  value  of  all  such  property 
remaining  in  his  possession,  when  the  notice  of  garnishment 
was  served  upon  him  in  behalf  of  the  subsequent  attaching 
creditor.^  A  voluntary  release  of  the  lien  upon  any  portion 
of  the  property,  for  a  time,  however  brief,  after  the  subse- 
quent lien  has  attached,  will  give  the  second  precedence  over 
the  first.  Thus,  where  the  officer  levied  on  certain  articles,  and 
on  the  following  day  released  a  part  of  the  first  levy  and 

^  Howard  v.  Clark,  43  Mo.  344.  See  Scarborough  v.  Malone,  67  Ala.  570; 
1  Brandon  Iron  Co.  v.  Gleason*  24  Vt.  228. 
a  Cole  V.  Wooflter,  2  Conn.  203;  Goodrich  v  Church,  20  Vt.  187. 
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seized  other  articles,  it  being  found  that  these  were  two  sep- 
arate acts,  he  could  hold  as  against  intermediate  attachments 
neither  the  property  released  nor  that  seized  on  the  second 
day.* 

§  219.    Subsequent  Levies  that  Suooeed  because  of  Irregular- 
ities in  Prior  Levies,  or  Change  in  Subsequent  Proceedinga. — 

The  order  of  precedence  is  governed  by  the  validity  of  the  levy. 
Subsequent  valid  levies  necessarily  exclude  those  prior  in  point 
of  time,  but  wanting  in  compliance  with  the  law  in  essential  par- 
ticulars.^ As,  where  an  attachment  was  made  by  one  officer, 
while  the  goods  were  in  the  hands  of  another  officer,  under  a  pri- 
or attachment  which  was  contrary  to  the  law  of  State,  a  third 
writ  levied  by  the  officer  who  held  the  first  was  given  prece- 
dence of  the  second,  and  stood  next  in  order  to  the  first,  al- 
though the  third  attaching  creditor  had  full  notice  of  the  seo- 
ond  pretended  levy.^  And  so,  when  there  was  a  pretended 
levy,  followed  by  a  second  made  by  another  officer,  and  it  ap- 
peared that  when  the  second  levy  was  made  the  officer  who 
made  the  first  was  not  in  possession,  either  in  person  or  other- 
wise, the  second  attachment  was  allowed  to  prevail  over  the 
first.*  An  actual  and  visible  change  of  possession  is  essential 
in  a  sale  as  in  attachment  of  personal  property,  in  order  to 
render  it  effectual  against  subsequent  parties,  when  at  the 
time  of  the  sale  such  property  is  in  the  possession  of  the  ven- 
dor. Knowledge  of  a  former  aKachment  will  not  stand  in 
lieu  of  actual  seizure  to  bind  a  subsequent  attaching  credit- 
or. In  ordinary  cases,  property  in  the  possession  of  one  other 
than  the  owner  may  be  effectually  transferred  by  a  bargain, 
and  notice  thereof  to  the  custodian.  Not  so,  however,  when 
the  person  in  possession  is  a  mere  servant  of  the  owner. 
There  must  be  something  more  clearly  and  openly  indicative 
of  the  changed  relations  of  the  parties  in  respect  to  the  prop- 
erty, than  a  contract  or  mere  notice.  The  attaching  creditor 
'e  not  always  bound  to  inquire  in  respect  to  the  title  toperson- 

s  Bishop  V.  Warner,  19  Conn.  460. 

I  Subsequent  creditors  may  have  prior  levy  vacated.— Woodmanaee  v.  Gar- 
side,  68  How.  Pr.  98  ;    59  How.  Pr.  402  ;  20  Hun.  285. 
3Bobinson  v,  Ensi^,  6  Gray  300 ;  Culver  v.  Bumsey,  6  HI.  App.  598. 
•Bruce  v,  Holden,  21  Pick.  187. 
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alty.  It  is  generally  sufficient  for  him  to  observe.*  So  where 
the  first  of  two  attaching  creditors  filed  a  new  count  to  his  dec- 
laration, which  did  not  appear  by  the  record  to  be  for  the 
same  cause  of  action,  it  was  held  to  have  dissolved  the  first 
attachment,  and  necessarily  gave  the  lien  to  the  second.^  So 
also,  where  the  petition  was  amended  by  setting  up  a  new 
cause  of  action,  which  was  inconsistent  with  that  in  the  orig- 
inal petition  upon  which  the  writ  issued,  the  plaintiff  was 
held  to  have  abandoned  his  original  cause  of  action,  in  conse- 
quence of  which  the  attachment  failed.^  And  where  in  an  ac- 
tion of  assumpsit,  an  attachment  was  issued  and  levied,  subse* 
quent  to  which  the  parties  met  and  adjusted  their  accounts, 
some  of  which  were  included  in  the  suit,  and  others  not,  and 
some  of  the  latter  not  due  at  the  commencement  of  the  suit ; 
and  by  this  adjustment  an  agreed  balance  was  found  in  favor 
of  plaintiff,  for  which  defendant  confessed  judgment,  it  was 
held  that  such  proceedings  dissolved  the  attachment  as  to  sub- 
sequent attaching  creditors.^  So  it  was  held  that  an  attach- 
ment was  dissolved'  by  a  confession  of  judgment  in  favor  of 
the  plaintiff,  before  a  justice  of  the  peace,  and  the  next  at- 
taching creditor  thereby  obtained  a  valid  lien  on  the  property,® 
and  a  like  result  followed  where  judgment  was  confessed  on  a 
day  different  from  that  named  in  the  writ.^  So  an  attachment 
was  dissolved,  by  referring  all  matters  in  dispute  to  arbitration, 
though  it  was  held  otherwise,  where  only  the  demands  of  the 
defendant  against  the  plaintiff  were  so  ref erred.^^  But  where 
a  suit  of  attachment  was  commenced  against  A,  and  at  the 
trial  term  the  name  of  B  was  substituted  as  defendant,  it  was 
held  that  by  the  change  of  parties  the  attachment  was  dissolv- 
ed, and  the  action  would  proceed  as  an  ordinary  suit  against 
the  new  defendant,  whose  appearance  waived  service.^*     And 

<  Flanagan  v.  Wood.  SSYt.  332  ;  Bagley  v.  White,  4  Pick.  395  ;  Knap  v. 
Sprague,  9  Mass.  258  ;  6  Am.  Dec.  64. 

6  WiUis  t7.  Grooker,  1  Pick.  201;  Fairfield  v,  Baldwin,  12  Pick.  388;  Freeman 
V,  Creech,  112  Mass.  180;  Fairbanks  t;.  Stanley,  18  Me.  296. 

<  Young  v.  Broadbent,  23  la.  539;  Danielson  v.  Andrews,  1  Pick.  156. 

7  Clark  V.  Foxcroft,  7  GreenL  348. 

8  Hall  V,  Wallbridge,  2  Aik.  (Vt.)  216. 
•  Murray  v.  Eldridge.  2  Vt.  388. 

10  Hill  V.  Hunnewell,  1  Pick.  192  ;  Mooneyv.  Eavanaiih,  4  GieenL  277. 
nMiUedgeviUe  Man.  Co.  v.  Biyers,  44  Ga.  479. 
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80  m  Connecticnt,  where  the  suit  was  against  H.  &  R.,  a  co- 
partnership, a  subsequent  amendment  striking  out  the  name 
of  K.,  and  leaving  the  action  to  proceed  against  H.  alone,  was 
held  to  dissolve  the  attachment.^  But  it  must  not  be  under- 
stood that  amendments  may  not  be  made  in  the  pleadings  in 
matters  of  substance,  as  well  as  matters  of  form.  Nor  will  all 
the  cases  cited,  where  certain  amendments  have  the  effect  to 
dissolve  the  attachment,  be  found  to  work  the  same  result  in 
all  the  States,  under  the  liberal  provisions  of  the  Code  as  to 
amendment  of  pleadings.  Except  where  the  statue  or  some  lo- 
cal rule  of  law  is  involved,  the  plaintiff  may  amend  his  plead- 
ings in  attachments  as  well  as  in  other  suits.^ 

Where  the  plaintiff  in  good  faith  brought  his  action  for 
more  than  was  due,  a  subsequent  amendment,  by  which  the 
sum  sued  for  was  reduced,  was  held  not  to  dissolve  the  attach- 
ment, or  deprive  it  of  its  priority  over  the  second,  as  a  lien  on 
the  property  for  the  amount  due.^^  And  where  the  amend- 
ment consisted  of  setting  out  copies  of  the  assignment  of  the 
note  and  account  on  which  the  suit  was  brought,  it  was  held 
not  such  a  departure  from  the  original  case  as  to  warrant  a 
dissolution  of  the  attachment.^  The  foregoing  will  suggest 
the  class  of  irregularities  in  procedure  of  which  subsequent 
attaching  creditors  may  take  advantage,  when  struggling  for 
precedence  with  those  claiming  under  prior  levies.  They 
are  irregularities  in  matters  of  substcmce — ^the  omission  of  in- 
dispensable duties,  and  not  mere  technical  defects  in  the  pro- 
cess. In  the  absence  of  collusion,  mere  irregularities  in  the 
issue  of  the  attachment,  that  have  been  waived  by  the  defend- 
ant, cannot  be  taken  advantage  of  by  a  subsequent  attaching 
creditor.^®     But  this   does  not  prevent  the  junior  attaching 

M  Peck  17.  sill.  3  Conn.  167. 

u  Tilton  V.  Cofleld,  2  Colo.  392;  Cofield  v.  Tilton,  93  XT.  S.  16a 

14  Medes  v.  Frelten,  16  Nev.  368;  Felton  v,  Wadsworth,  7  Cnsh.  587.  A  bail- 
ee is  not  discharged  from  liability  by  an  amendment  that  does  not  change 
the  cause  of  action.  —Miller  v,  Clark,  8  Pick.  412. 

u*  McCam  v.  Rivers,  7  la.  404. 

10  Jacobs  V.  Hogan,  15  Hun.  197  ;  Walker  v.  Roberts,  4  Bich.  (S.  C.)  561 ;  Ish- 
am  V.  Ketchum,  46  Barb.  43;  Kincaid  v.  l^eall,  3  McCord  (S.  C.)  201.  See  Ball  v, 
Clafflin,  5  Pick.  303;  Harvey  v.  Foster,  64  Cal.  296;  Porter  o.  Pico,  65  Cal.  165; 
Fridenberg  v.  Pierson,  18  Cal.  152;  In  re  Griswold,  13  Barb.  412;  Ward  v.  How* 
ard,  12  Ohio  St.  158. 
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creditor  from  excepting  to  the  lien  of  an  illegal  and  void  at- 
tachment.^^ Thus,  where  a  debtor  made  his  note  to  a  party 
who  was  surety  for  another  debt  which  was  due  and  unpaid, 
and  without  the  knowledge  of  the  payee  of  the  note,  caused 
suit  to  be  brought  against  himself  thereon,  and  all  his  proper- 
ty attached,  a  subsequent  attachment,  levied  before  the  surety 
in  whose  behalf  the  first  was  instituted  had  given  his  assent 
thereto,  would  take  precedence  of  the  first  as  a  lien  upon  the 
property  attached,  for  the  manifest  reason  that  the  first  levy 
was  made  without  authority.^  But  it  was  held  otherwise  by 
the  same  court,  on  a  slight  change  in  the  facts.  The  plaintiff 
held  defendant's  note,  which  defendant  had  promised  to  secure, 
but  failing  to  do  so,  had  all  his  property  attached  for  that 
purpose,  and  the  court  held  the  attachment  good.^^  And  where 
attachment  was  brought  against  one  apparently  doing  busi- 
ness alone,  the  plaintiff  was  held  not  to  lose  his  priority  by 
reason  of  another  creditor  discovering  a  silent  partner,  and 
bringing  his  action  against  the  partnership  by  attachment  of 
the  same  property.^  Nor,  in  general,  will  the  lien  after  judg- 
ment be  lost  by  a  stay  of  execution  by  agreement  between 
plaintiff  and  defendant.^  A  sheriff  may  also  show  that  the 
principal  attachment  is  fraudulent.^ 

§  220.  Subsequent  Attaching  Creditors  may  Attack  Prior 
Attachments  for  Irregnlarity,  etc. — ^The  principle  upon  which 
subsequent  attaching  creditors  may  except  to  prior  attachments 
upon  the  same  property,  and  seek  to  have  them  dissolved,  is 
the  same  that  enables  a  mortgagee  to  attack  prior  liens  by  at- 
tachment upon  the  property  embraced  in  his  mortgage.^  So 
where  defendant's  property  was  attached,  subsequent  attaching 
creditors  were  admitted  to  defend  the  suit,  upon  giving  secur- 

17  Walker  v.  Roberts,  4  Rich.  {B.  0.)  661 ;  Hardinff  v.  Harding,  26  Yt  487. 

u  Baiid  V.  Williams,  19  Pick.  381. 

»  Bayley  v.  Bryant,  24  Pick.  198 ;  Baird  v,  WUliams,  19  Pick.  381. 

» Wright  V,  Herrick,  126  Mass.  154. 

^  Love  v.  Harper,  4  Hmnph.  (Tenn.)  113. 

»  Carr  v.  Van  Hoesen,  26  Hnn.  816  ;  eovUrOt  Laurence  o.  B'k  of  Bepnblie,  85 
N.  Y.  820. 

1  Peters  v.  Conway,  4  Bush,  666.  Subsequent  attaching  creditors  may  have 
prior  levies  vacated.— Woodmansee  v.  Garside,  68How.  Pr.  96;  69  How.  Pr. 
402;  20  Hun.  286. 
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itj  for  costs.  ^  And  where  a  statute  provided  for  such  ap> 
pearance  and  defense,  it  was  held  that  the  subsequent  attach* 
ing  creditor  was  not  confined  to  the  grounds  of  defense  of 
which  the  debtor  might  have  availed  himself,  the  object  of 
the  statute  being  to  prevent  collusion  between  the  debtor  and 
the  first  attaching  creditor.^  Yet  the  confession  of  the  bona 
fides  of  plaintiff's  claim  by  the  defendant  was  held  admissible, 
where  the  defense  was  made  by  subsequent  attachment  cred- 
itors under  this  statute.^  Under  a  similar  statute,  upon  a 
proper  showing  that  defendant  will  not  appear  and  defend,  and 
that  the  claim  of  the  prior  attaching  creditor  is  one  defendant 
is  not  legally  liable  for,  subsequent  attaching  creditors  will  be 
allowed  to  defend.^  In  Massachusetts  it  is  held,  that  the  two 
writs  need  not  be  returnable  to  the  same  term,  in  order  to  en- 
title the  subsequent  creditor  to  defend  against  the  prior  at- 
tachment.® In  Virginia,  the  subsequent  party  is  allowed  to 
appear  and  defend,  either  in  his  own  name  or  that  of  the  de- 
fendant in  the  action.^  But  in  North  Carolina  it  is  held,  that 
a  junior  attachment  creditor  will  not  be  permitted  to  intervene 
in  an  attachment  of  earlier  date,  for  the  purpose  of  contesting 
the  existence  or  validity  of  the  debt  sued  for.^  And  in  Iowa, 
the  right  to  appear  for  this  purpose  seems  to  have  been  denied 
to  general  creditors.^  It  may  well  be  doubted  whether  the 
subsequent  attaching  creditor  would  in  any  case  be  allowed  to 
interpose  mere  statutory  defenses  which  the  defendant  himself 
has  waived,  as  the  statute  of  frauds  or  the  statute  of  limita- 
tions. The  failure  to  urge  such  defenses  as  these  could  not 
raise  an  imputation  of  collusion  against  the  defendant.     In 

s  Buckman  v.  Bnckmaxit  4  K.  H.  319. 

«  Carter  v.  Gregory,  8  Pick.  166. 

*  Strong  V.  Wheeler,  5  Pick.  410.    So  admiBsiona  of  the  actachment  debtor' 
were,  by  the  same  court,  held  admissible  on  behalf  of  the  subsequent  attaching 
creditor.— Lambert  v.  Craig,  12  Pick.  199. 

ft  United  States  Express  Go.  t7.  Lucas,  36  Ind.  961;  Lytle  v.  Lytle,  37  Ind.  281; 
Harding  v.  Harding,  25  Vt.  487 ;  Hke  v.  Pike,  24  N,  H.  384. 

^  liodge  V.  Lodge,  6  Mason  0.  C .  407. 

7  McCluny  v.  Jackson,  6  Gratt.  96. 

>  Bank  of  FayetteTille  v,  Spurling,  7  Jones  (N.O)  88S.  A,  junior  attachment 
creditor  was  not  permitted  to  maintain  a  bill  to  raoate  a  prior  attachment  on 
the  ground  that  it  was  sued  out  by  the  equitable  owner  of  a  notSi  in  his  own 
name.— Jones  v.  Moody,  09  Miss.  327. 

»  Whipple  V.  Cass,  8  la.  126. 
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either  case,  the  evil  against  which  the  statute  provides  is  fully 
obviated,  when  the  debtor  either  expressly  or  impliedly  admits 
the  existence  and  justice  of  the  debt,  which  is  subject  to  the 
statutory  bar.  To  place  it  within  the  power  of  another  to 
urge  the  statute  in  behalf  of  an  unwilling  debtor,  would  have 
the  appearance  of  forcing  him  to  seek  an  escape  from  his  liabili- 
ties, against  the  promptings  of  his  own  conscience.  It  is  not  the 
object  of  the  statute  to  place  barriers  in  the  way  of  the  fulfill- 
ment of  moral  obligations,  even  when  they  are  not  legally 
binding. 

Where  the  subsequent  creditor  may  challenge  the  regular- 
ity and  validity  of  proceedings  under  the  prior  writ,  he  may  be 
estopped  by  his  own  admissions  of  record.  Thus,  where  in  a 
bill  to  set  aside  the  first  attachment,  it  was  admitted  that  when 
complainant's  attachment  was  levied,  the  property  had  been 
attached  imder  the  first  writ,  it  was  held  that  complainant 
was  estopped  from  denying  the  validity  of  the  Jevy  of  the 
first  attachment.^^ 

The  attachment  and  the  judgment  rendered  thereon  are  also 
open  to  attack  from  a  junior  judgment  creditor,  upon  a  prop- 
er showing  of  fraud  or  want  of  consideration.^^  But  where 
there  has  been  a  failure  or  refusal  to  permit  the  defendant  to 
point  out  the  property  subject  to  levy,  this  is  a  violation  of  his 
personal  rights,  of  which  no  one  but  himself  will  be  heard  to 
complain.^ 

A  subsequent  attaching  creditor  being  admitted  to  defend 
under  the  New  Hampshire  statute,  was  not  permitted  to  file  a 
plea  in  abatement,  though  it  was  held  that  he  could  move  to 
dismiss  the  action,  for  the  reason  that  there  was  no  such  per- 
son as  the  one  named  as  plaintiff .^^  And  in  New  York,  where 
the  first  attachment  was  issued  on  a  fatally  defective  affidavit, 
the  junior  attachment  creditor  was  allowed  to  move  to  set  it 
aside.^^    But  it  is  held  in  the  same  State,  that  where  the  junior 

i<»Lea  V.  Maxwell,  1  Head.  (Tena)  360. 

u  Smith  «.  Gtottinger,  3  Ga.  140.  And  a  bill  in  eqnity^may  be  maintained,  to 
Bet  aside  a  fraudulent  Bale  made  under  an  attachment  Buit^— Gibbons  v.  Bress- 
ler,61Ill.  110. 

u  Hoy  V,  Eaton,  26  La.  An.  169. 

u  Kimball  v.  Wellington,  20  N.  H.499 

14  Jacobs  V.  Hogan,  85  N.  Y.  243. 
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creditor's  motion  to  vacate  is  entertained,  the  senior  creditor 
may  demand  that  the  junior  shall  furnish  legal  evidence  of  the 
validity  of  his  own  lien,  before  the  prior  attacher  shall  be  re- 
quired to  justify  his  proceedings.^ 

To  render  an  attachment  secure  against  attack  by  a  subse- 
quent attaching  creditor,  it  is  not  only  incumbent  upon  the 
plaintiff  in  the  first  suit  to  have  instituted  hb  action  in  good 
faith,  but  he  must  preserve  this  attitude  towards  those  who 
are  in  a  position  to  succeed  to  his  rights  as  a  lienor.  Where, 
in  taking  his  judgment,  he  does  any  act,  the  direct  or  legiti- 
mate result  of  which  is  to  prejudice  the  rights  of  a  subsequent 
attaching  creditor,  beyond  what  they  necessarily  suffer  from 
his  priority,  or  to  diminish  such  subsequent  creditor's  secur- 
ity upon  defendant's  property,  such  wrongful  act  will  be  pro- 
nounced a  fraud  upon  the  subsequent  creditor.  The  law  visits 
such  fraud  with  its  ordinary  penalty,  by  declaring'  the  judg- 
ment void  as  to  all  those  injured  or  intended  to  be  injured  by 
it.  To  avoid  this  consequence,  the  prior  creditor  may  be  re- 
quired to  show  affirmatively,  that  the  act  complained  of  was 
not  knowingly  or  intentionally  done.^ 

§  221.  Fraudulent  Attachment — ^In  fact,  fraud,  in  whichso- 
ever of  its  manifold  phases  it  appears,  is  regarded  with  no  more 
favor  in  attachment  proceedings  than  in  other  branches  of 
jurisprudence.  There  is  a  certain  amount  of  diligence  in  the 
struggles  between  parties  for  precedence,  which  the  law  not 
only  tolerates,  but  rewards ;  but  reasonable  promptitude  in 
seeking  expeditious  remedies  is  not  inconsistent  with  common 
honesty  in  the  employment  of  means  to  the  end.  And  where 
the  attachment  is  condemned  as  fraudulent,  it  matters  little 
who  the  intended  victims  of  the  fraud  are ;  it  will  generally  be 
dissolved,  or  otherwise  disposed  of,  so  as  to  defeat  its  purposes. 
A  few  examples  will  suffice  to  illustrate  the  subject  of  the  pres- 
ent section. 

In  order  to  defeat  and  delay  an  individual  creditor,  who 

u  Tim  V,  Smitb,  S5  How.  Pr.  199;  Fine  v,  Smitli.  65  How.  Pr.  863b 
u  Paffe  V,  Jewetti  46  N.  H.  441.    A  Btatement  of  the  acts  alleged  to  be  fraud- 
ulent may  be  required  of  plaintiff,  on  motion  of  the  defendant— Ferris  v,  Carl- 
ton, S  Phila.  549. 


415   CONPLICTINa  CLAIMS  TO  PBOPEETT  ATTACHED.  §  221 

had  attached  the  interests  of  one  of  the  members  of  a  copart- 
nership, in  the  partnership  business,  the  debtor  confessed  judg- 
ment in  favor  of  a  firm  creditor,  and  on  this  judgment  being 
set  aside,  procured  the  same  creditor  to  attach  for  the  same 
debt.  It  appearing  to  the  satisfaction  of  the  court,  that  the 
proceeding  was  collusive  between  the  defendant  and  the  part- 
nership creditor,  for  the  purpose  of  delaying  and  defeating  the 
individual  creditor  in  his  attachment  suit,  the  partnership  cred- 
itor's attachment  was  dissolved.^  Where  one  creditor,  by  his 
representations,  induced  another  creditor  to  get  a  mortgage 
removed  from  the  land  of  their  mutual  debtor,  in  order  that 
such  other  creditor  might  obtain  a  mortgage  to  himself,  and 
then,  before  the  second  mortgage  could  be  made,  the  first  cred- 
itor attached  the  land,  the  attachment  was  held  fraudulent.^ 
And  so,  where  an  attorney  drew  a  mortgage  for  a  creditor  to 
secure  a  debt,  and  before  the  mortgage  could  be  recorded  at- 
tached the  same  property  for  a  debt  due  himself,  such  attach- 
ment was  postponed  to  the  mortgage.^  And  where  a  note 
given  for  goods  sold  on  a  six  months'  credit  was  ante-dated, 
and  made  to  fall  due  in  thirty  days  from  its  date,  in  order  to 
give  it  the  appearance  of  a  demand  upon  which  attachment 
would  lie,  and  for  the  purpose  of  attaching  land  conveyed  by 
defendant  the  day  previous  to  the  execution  of  the  note,  the 
attachment  levied  prior  to  the  recording  of  the  deed  was  held 
a  fraud  upon  the  grantees,  and  would  not  be  permitted  to  dis- 
turb their  rights  under  the  conveyance.^  So  it  was  held,  that 
procuring  an  attachment  on  a  fictitious  claim,  by  which  a  cred- 
itor was  prevented  from  making  his  claim  against  the  debtor, 
was  a  fraudulent  conspiracy,  for  which  an  action  on  the  case 
would  lie  against  the  debtor,  and  the  party  who  aided  him  in 
procuring  the  attachment.^  And  where  there  were  two  de- 
mands in  an  attachment  suit,  one  of  which  was  honest  and  the 
other  fraudulent,  the  attachment  was  held  void  as  to  both,  and 
the  prior  lien  was  awarded  to  a  subsequent  attaching  creditor.^ 

1  Beed  v.  EnniB,  4  Abb.  Pr.  ddS. 
s  BnsweU  v.  Davis,  10  K.  H.  418 

•  Temple  v.  Hooker,  6  Yt.  240. 

•  BriggB  0.  French,  2  Sumn.  0.  C.  261. 
f  Adams  v.  Paige,  7  Pick.  542. 

•  Faiiflald  v.  Baldwin,  12  Pick.  88S^ 
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Where  the  officer  does  not,  within  a  reasonable  time,  remove 
the  property  from  defendant's  possession,  it  is  an  evidence  of 
fraud  to  be  submitted  to  the  jurjJ 

When  the  fraud  complained  of  is  onl^  discovered  after  judg- 
ment, it  is  not  too  late  to  obtain  redress  by  a  proper  proceeding 
in  equity  to  set  aside  the  fraudulent  judgment.  But  where 
the  facts  alleged  as  fraudulent  were  in  issue  in  the  attachment 
suit,  the  judgment  will  be  conclusive  upon  that  as  upon  all 
other  questions  determined,  until  reversed  on  appeal  or  error.^ 

An  administrator  may  maintain  an  action  for  property  of 
the  intestate  fraudulently  brought  into  the  State,  in  order  to 
subject  it  to  attachment.®  An  attaching  creditor  may  have  aa 
injunction  against  an  execution  issued  under  a  judgment  fraud- 
ulently confessed,  where  the  attachment  is  levied  on  property 
in  the  hands  of  the  officer,  held  under  fraudulent  judgment. 
The  levy  so  made,  though  the  property  is  in  the  custody  of  the 
law,  gives  the  attaching  creditor  such  a  lien  as  to  entitle  him 
to  relief,  on  showing  the  judgment  under  which  the  property 
is  held  to  be  f  raudulent.^^ 

§  222.    Simultaneous  Attachments.— Order  of  Levy. — There 

IS  a  rule  that  controls  the  order  in  which  writs  should  be  lev- 
ied, that  has  been  adverted  to  in  a  former  chapter.^  This  rule 
requires  them  to  be  levied  in  the  order  in  which  they  are  is- 
sued ;  and  where  this  is  not  done,  in  some  of  the  courts,  par^ 
ticularly  those  exercising  chancery  jurisdiction,  the  proceeds 
will  be  distributed  in  the  order  in  which  the  levies  should 
have  been  made  under  this  rule.' 

The  application  of  this  rule  is  the  same,  whether  the  differ- 
ent writs  are  in  the  hands  of  the  chief  officer  or  his  deputies.' 
But  this  rule  is  mentioned  in  this  connection  to  call  attention 
to  it  as  a  rule  for  determining  the  order  of  priority  between 

7  BorrowB  v.  Stoddard,  3  Ck>im.  43i 

8  Rudolf  V.  McDonald,  6  Keb.  163. 
0  Wingate  v.  Wheat,  6  La.  An.  23a 
10  Blum  V.  Sohiam,  6S  Tex.  521 

i^nfe,§32. 

s  Clay  V.  Scott,  7  B.  Hon.  6M;  Kutter  v.  Connett,  3  B.  Moo.  IflSl 
*  Kennon  v.  Tioklin,  6  B.  Mon.  414;  44  Am.  Dec.  776;  Callahan  »  HaQoweU, 
2  Bay  (S.  0.)  a 
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attachments  simultaneously  levied.  Where  the  levies  are  made 
by  the  same  officer  upon  the  same  property  at  the  same  time, 
the  order  in  which  the  writs  were  issued  has  been  made  the 
subject  of  inquiry,  and  the  priority  of  liens  settled  accordingly.^ 
But  under  statutes  by  which  both  or  all  of  several  levies  are 
sustained  when  made  successively,  either  upon  real  estate,  tan- 
gible chattels,  or  choses  in  action,  aimultaneoua  levies  confer 
equal  rights  upon  the  attaching  creditors,  without  regard  to 
the  times  when  the  writs  were  issued  respectively.  Where  land 
was  sold  under  two  executions,  on  judgments  obtained  under 
levies  made  at  the  same  time,  it  was  held  that  each  creditor 
was  entitled  to  a  moiety  of  the  proceeds.^ 

Where  no  order  of  priority  is  shown  by  the  returns,  whether 
the  writs  are  served  by  one  or  several  officers,  if  simultaneous, 
they  are  held  to  share  equally,  according  to  the  number  of 
suits  in  which  the  writs  are  so  levied.^  And  where  the  judg- 
ments in  two  cases  were  for  different  amounts,  and  attachment 
was  by  garnishment,  they  were,  nevertheless,  held  to  take 
equal  amounts  of  a  sum  insufficient  to  satisfy  both  judgments- 
in  f  ulL^  But  of  course,  if  an  equal  moiety  would  be  in  excess 
of  one  judgment,  and  less  than  the  other,  no  such  division 
would  be  made.  The  lesser  judgment  would  be  satisfied  ia 
full,  and  the  surplus  applied  to  the  greater.® 

Where  two  officers,  at  almost  the  same  instant,  attached  the 
same  property  under  different  writs,  and  in  order  to  settle  the 
disputed  question  of  priority,  agreed  to  divide  the  goods  between 
them,  the  agreement  was  sustained  as  being  made  upon  a  good 
consideration.  And  while  they  held  the  goods  as  tenants  in 
common,  if  one  officer  sold  all  under  the  judgment  obtained  on 
his  writ  of  attachment,  it  was  held  that  the  other  officer  could 
maintain  an  action  of  trover  for  the  moiety  he  was  to  have 
under  the  agreement.^ 

^Sewell  V.  Savage,  1  B.  Mon.  200. 

s  Shove  V.  Dow,  13  Mass.  529;  Sigonnier  o.  Eatonr  1^  Pick.  414;  25  Am.  Deo.. 
411;  Dnrant  v.  Johnson,  19  Pick.  5^. 

•  Thurston  v.  Huntington,  17  N.  H.438. 
'  Davis  V.  Davis,  2  Cush.  111. 

8  Sigourney  v.  Eaton,  11  Pick.  414;  25  Am.  Dec.  414. 

•  Lyman  v.  Dow,  25  Vt,  405.    In  Pennsylvania,  where  several  attachments 
are  served  on  the  same  day,  they  share  the  benefits  of  the  security  pro  rata. 

I.  Attach.— 27. 
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§  223.   Gonfliot  between  Individual  and  PartnenUpCrediton. 

— When  the  subject  of  seizure  in  attachment  is  the  individual 
property  of  one  of  the  members  of  a  copartnership,  the  contest 
between  rival  creditors  presents  few  difficulties.  The  vigilant 
<;reditor  will  be  protected,  whether  his  debt  be  against  the  part- 
nership or  the  individual.  In  the  first  instance,  he  is  liable 
jointly  and  severally ;  in  the  other,  he  is  liable  severally,  and 
the  first  levy  will  hold  the  property.^  When  it  comes  to  pro- 
ceedings in  insolvency  or  bankruptcy,  a  different  order  of  dis- 
tribution may  prevail ;  but  in  ordinary  contests  for  priority  be- 
tween rival  creditors,  the  fact  that  one  holds  a  demand  against 
the  defendant  upon  which  others  may  be  held  liable  with  him 
makes  no  difference  in  favor  of  his  rival,  whose  claim  is  against 
the  individual  alone.  When,  however,  the  seizure  is  of  part- 
nership property,  the  case  is  quite  different.  The  interest  of 
the  individual  partner  in  the  property  of  the  partnership  is  an 
undetermined  quantity,  until  the  partnership  affairs  have  been 
adjusted,  the  firm  debts  provided  for,  and  the  dealings  between 
the  partners  balanced.  The  payment  of  the  partnership  debts 
may  leave  the  interest  of  the  debtor  of  no  value  whatever,  and 
'whatever  is  seized,  his  interest  alone  is  all  that  passes  by  the 
sale.^  The  levy  of  an  attachment  can  confer  no  greater  rights 
upon  the  creditor  than  the  levy  of  an  execution,  and  it  is  well 
settled  that  the  purchaser  at  an  execution  sale  of  a  partner's 
interest,  to  satisfy  a  judgment  against  the  individual  member 
of  the  firm,  only  acquires  such  interest  as  the  debtor  has  after 
paying  his  debts  to  the  firm,  and  the  firm's  debts  to  its  credit- 
ors.* This  does  not  prevent  the  seizure  of  the  property  of  the 
firm  in  attachment  for  the  debt  of  one  of  its  members.^    But 

« 

But*  this  does  not  apply  to  all  alike,  where  one  of  the  levies  is  under  an  execu- 
tion, as  the  execution  takes  precedence  of  aU  levies  of  attachment  made  on 
the  same  day.— Jones  t;.  Bonsall,  11  Phila.  061. 

1  Cunningham  v.  Greshee,  73  Me.  417;  Buckingham  v.  Swezey,  61  How.  Ft. 
266;  Gannon  v.  Duulap,  64  Oa.  680;  FuUam  v.  Abrahams,  29  Kan.  725. 

^  Jones  V,  Thompson,  12  Cal.  191;  Robinson  v,  Tevis,  38  Gal.  611;  Commer- 
cial Bank  v.  Mitchell,  58  Cal.  42;  Staats  t;.  Bristow,  73  N.  Y.  26S. 

*  Chandler  v.  Lincoln,  62  111.  74;  Knox  v.  Summers,  4  Yeates,  477;  Pierce  o. 
Jackson,  6  Mass.  242;  Place  t;.  Sweetzer,  16  Ohio,  142;  Witter  v.  Richards,  10 
Conn.  37;  Menagh  v.  Whitwell,  62  N.  Y.  146;  Williams  v.  Gage,  49  Miss.  777; 
Ploss  V,  Thomas,  6  Mo.  App.  157. 

4  James  v.  Stratton,  32  HI.  202;  White  «.  Jones,  88  HI.  169;  Manton  v.  Dew- 
berry, 21  La.  An.  518;  Wilson  o.  Strobach,  69  Ala.  488;  Weaker  v.  Aihoroft,  60 
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it  does  prevent  the  individual  creditor  from  claiming  priority 
over,  or  equality  with,  a  partnership  creditor,  who  subse- 
quently levies  upon  the  property.  And  when  the  partnership 
creditor's  suit  has  proceeded  to  judgment,  he  may  have  the 
property  sold  absolutely,  and  his  demand  will  be  first  satisfied 
out  of  the  proceeds,  notwithstanding  the  priority  in  point  of 
time  of  the  lien  obtained  by  the  individual  creditor.^ 

When  the  sale  is  made  on  execution  at  the  suit  of  the  indi- 
vidual creditor,  it  remains  for  the  purchaser  to  ascertain  the 
extent  of  his  interest,  by  an  accounting  with  his  coowners.^ 
In  Maine  it  is  held,  that  the  individual  creditor  may  attach  his 
debtor's  interest  in  a  specific  portion  of  a  stock  of  goods  belong- 
ing to  the  firm,  and  is  not  required  to  take  the  partner's  inter- 
est in  the  entire  stock  J  But  the  general  rule  is,  that  the  inter- 
est of  a  partner  in  a  specific  portion  of  the  partnership  assets 
cannot  be  so  disposed  of  at  an  execution  sale  as  to  avoid  a  com- 
plete accounting,  if  necessary  to  ascertain  what  that  interest  is.^ 

In  New  York,  it  seems  to  be  the  rule  that,  after  seizure  by 
the  sheriff,  and  previous  to  the  sale  on  execution  for  the  indi- 
vidual debt,  the  officer  may  hold  joint  possession  with  the  oth- 
er members  of  the  firm.^ , 

In  New  Hampshire,  the  only  method  of  levy  seems  to  be  by 
garnishment,  or  trustee  process,  in  which  the  partners  of  the 
debtor  are  summoned  as  trustees.^^  In  no  event  is  the  officer 
allowed,  in  that  State,  to  seize  partnership  property  for  a  debt 
of  one  of  the  members  of  a  partnership,  and  hold  it  exclusively 
against  his  copartners.^^  While  in  New  Jersey,  the  accepted 
doctrine  is  that  which  seems  to  prevail  in  most  of  the  States — 
t.  e.,  that  the  attachment  against  one  partner  holds  his  interest 

Tex.  428;  People's  Bank  v.  Shryock,  48  Md.427;  SO  Am.  Bep.  476;  CariUon  n. 
Thomas,  6  Ma  App.  574.  See  Sohenck  v.  Loiij(,  67  Ind.  579;  Henhfield  v.  Claf- 
lin,  25  Kan.  166;  Clements  t;.  Jessap,  Bep.  October  24, 1883. 

ft  Commercial  Bank  t%  Mitchell,  58  Cal.  42;  Doane  t;.  Lindsay,  42  Sapr.  Ot.  (N. 
Y.)399. 

*  Barrett  v.  McKende,  24  Minn.  20;  Beinheimer  v.  Hemingway,  85  Pa.  St. 
432;  Smith  v.  Emerson,  43  Pa.  St.  456. 

1  Fogg  V.  Lawry,  68  Me.  78;  28  Am.  Bep.  19. 

ft  Ante,  §§  36,  52, 134;  Post,  §  243. 

»  Barrall  v.  Acker,  23  Wend.  606;  85  Am.  Dec«  582;  Atkins  o.  ^Sazton,  77  K, 
T.196. 
^  TreadweU  v.  Brown,  43  N.  H.  290. 

u^nte,S36,  note;  Hill  v.  Wiggin,  31 N.  H.  293. 
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in  the  partnership  property ;  but  the  purchaser  at  the  sale  un- 
der execution  takes  only  such  interest  as  the  judgment  debtor 
has,  after  payment  of  the  partnership  debts,  and  the  setdement 
of  the  partnership  accounts.^ 

The  foregoing  sufficiently  shows  that  the  only  serious  con- 
flict between  individual  and  partnership  creditors,  claiming 
liens  by  attachment  of  partnership  property,  is  where  the  cred- 
itor of  the  individual  attempts  to  hold  more  than  the  inter- 
est of  his  debtor.  So  long  as  he  merely  sells  this  interest, 
there  can  be  no  real  conflict  between  the  attaching  creditors, 
because  the  partnership  creditor's  security  remains  unaffected. 
An  attachment  by  the  partnership  creditor,  when  opposed  to 
that  against  the  individual  creditor,  both  being  bona  fide  de- 
mands, presents  no  debatable  questions,  for  the  reason  that 
the  former  must  be  satisfied  before  there  can  be  anything  cer- 
tain which  the  latter  can  hold.  It  is  the  inconvenience  to  the 
copartners  of  the  debtor,  and  the  consequential  injuries  inflict- 
ed on  the  partnership  creditors,  that  lead  them  to  oppose  at- 
tachments for  individual  debts.  But  it  is  only  where  they  can 
show  not  only  such  injuries  to  their  own  interest,  but  that  the 
attachment  of  the  individual's  interest  in  the  partnership  will 
be  nugatory,  for  the  reason  that  all  his  interest  will  be  swal- 
lowed up  by  partnership  claims,  that  courts  of  equity  will  in- 
terfere by  injunction  to  restrain  such  a  seizure. 

The  doctrine  as  to  partnerships  does  not  apply  to  mere  ten- 
ancies in  common,  where  the  partnership  relation  does  not  ex- 
ist. The  property  of  tenants  in  common  may  be  seized,  and 
the  debtor's  interest  sold,  and  his  co-tenants  are  not  proper  par- 
ties to  the  proceeding.^^  Where  it  was  provided  by  statute 
that  in  case  defendant  was  part  owner  of  the  property  seized  in 
attachment,  the  officer  should  appraise  the  same  and  deliver  it 
to  the  coowner,  on  his  giving  a  bond  for  its  delivery,  it  was 
held  not  to  apply  to  partnership  property  attached  for  the  in- 
dividual debt  of  a  partner.^^ 

§  224.  Effect  of  Bankruptcy  of  Defendajit.— By  the  provis- 
ions of  the  bankrupt  law,  lately  repealed,  the  assignment  of  the 

IS  Clements  V.  Jessup,  S6N.  J.  £q.  660. 
M  Curry  c.  Hale,  16  VT.  Va.  867. 
lA  Breokv.  Blair,  129  Mass.  127. 
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bankrupt  debtor's  effects  operated  as  a  dissolution  of  all  at* 
tochments  on  mesne  process  levied  on  the  debtor's  property  at 
any  time  within  four  months  next  preceding  the  filing  of  the 
petition  in  bankruptcy.^  And  where  a  proceeding  in  chancery, 
to  subject  an  insolvent  debtor's  property  to  the  payment  of  a 
debt  not  reduced  to  judgment,  was  by  the  service  of  process 
to  bring  the  property  or  person  of  the  insolvent  within  the  jur- 
isdiction of  the  Court,  it  was  held  an  attachment  on  mesne  pro- 
cess within  the  meaning  of  the  federal  law,  and  was  dissolved 
by  the  commencement  of  proceedings  in  bankruptcy  within 
four  months  prior  to  the  institution  of  such  insolvency  pro- 
ceedings.^ Where  the  attachment  was  levied  more  than  four 
months  before  the  proceedings  in  bankruptcy,  the  assignment 
did  not  affect  the  lien  ;  but  the  judgment  obtained  in  the  at- 
tachment suit  could  not  be  enforced  against  the  bankrupt,  ex- 
cept as  to  the  property  actually  attached.^  An  assignee  in  bank- 
ruptcy^ after  four  months  succeeding  the  attachment,  stands  in 
the  place  of  the  bankrupt,  and  takes  the  property  subject  to 
the  attachment  lien.^  But  where  the  attachment  was  dissolved 
by  reason  of  its  having  been  levied  within  the  statutory  period, 
the  assignee  succeeded  to  the  property  in  preference  to  inter- 
vening execution  creditors,  whose  liens  were  unaffected  by  the 
bankruptcy  proceedings.  It  was  not  the  object  of  the  law  to 
disturb  existing  rights  of  priority  between  successive  levies. 
The  dissolution  of  the  attachment  was  for  the  benefit  of  the 
bankrupt's  creditors,  as  represented  by  the  assignee.^  No  one 
else  can  claim  a  dissolution  of  the  attachment,  because  of  the 
subsequent  bankruptcy  of  the  defendant.^ 

In  an  action  where  defendant  pleaded  a  discharge  in  bank- 
ruptcy, plaintiff  replied  that  certain  property  attached  in  the 
action  had  been  claimed  as  exempt,  and  the  claim  allowed  under 
the  bankrupt  law  of  the  United  States ;  whereas  it  was  con- 
tended that  such  claim  could  not  be  allowed  against  plaintiff's 

I  Moors  V.  Albro,  129  Maas.  9;  Taylor  o.  Whitoaeld  etc  Co^  58  K.  H.  369. 
^  Hirshiser  v.  Tinaley,  9  Mo.  App.  339. 
•  Qillett  v.  McCarthy,  23  Kan.  66S. 

<  Bowe  V.  Page,  54  N.  H.  190.    See  MinobliL  0^  Seoond  I^af  1  Bank,  36  N.  nT. 
Eq.436. 

<  In  re  Kelson,  9  Benedict,  238. 

e  Golsan  v,  Powell,  32  La.  An.  52L 
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demand,  as  the  debt  was  contracted  before  the  enactment  of 
the  statute  allowing  such  exemption.^  It  was  held,  however, 
that  it  did  not  appear  that  the  exemption  was  under  the  State 
law,  and  that  the  assignment  destroyed  plaintiff's  lien,  for  the 
reason  that  the  attachment  was  within  the  four  months  prior 
to  bankruptcy ;  and  plaintiffs  claim  that  this  only  applied  to 
such  property  as  the  assignee  could  hold  against  the  bankrupt^ 
though  not  without  plausibOity,  was  disallowed.^ 

By  the  insolvent  law  of  California  of  1852,  and  supplementary 
acts,  attachments  were  dissolved  by  the  filing  of  the  petition^ 
provided  they  were  levied  wiihin  the  next  preceding  two 
months.*  Under  this  statute  it  was  held,  that  an  adjudication 
followed  as  of  course,  on  the  filing  of  the  necessary  petition  and 
schedules  showing  insolvency,  and  that  by  such  adjudication 
an  attachment  levied  on  the  same  day  was  dissolved  and  the 
property  vested  in  the  assignee.^^  And  in  Louisiana,  the  entry 
of  the  appearance  of  the  liquidator  is  held  to  vacate  the  attach- 
ment against  partnership  property." 

In  Nevada  it  is  held,  that  the  lien  of  the  attachment  is  pre- 
served, and  may  be  enforced,  notwithstanding  the  stay  of  pro- 
ceedings made  as  provided  in  the  Code  against  insolvent  debt- 
ors.'^ 

In  pleading  a  discharge  in  insolvency  or  bankruptcy,  the  de« 
fendant  must  allege  facts  sufficient  to  show  the  jurisdiction  of 
the  court.^' 


T  Supra,  §  213. 

«  Wooster  v,  Bullock,  62  Vt.  48L 

»  Acts  of  1802,  $  34,  Stats.  1875-6,  683. 

^^  Cerf  V.  Oaks,  69  Cal.  132.  An  attaohment  levied  was  held  to  be  BQcb  a 
lien  as  not  to  be  affected  by  a  subsequeut  assignment  or  bankmptcy  proceed- 
ings, under  a  statute  excepting  liens  generally  from  the  operation  of  the  as- 
signment or  bankruptcy  proceedings. — Davenport  v.  Tilton,  10  Met.  320;  Kit- 
tredge  v.  Warren,  14  N.  H.  609;  Bnffnm  v.  Seaver,  16  N.  H.  160;  Kittredge  v. 
Emerson,  16  N.  H.  227;  Downer  o.  Brackett,  21  Vt.  699.  See  Fisher  r.  Vose,  3 
Bob.  La.  467;  38  Am.  Dec.  243;  Ingraham  v,  Phillips,  1  Day  (Conn.)  117; 
Vreeland  v.  Brueu,  21 N.  J.  L.  214;  Wells  v.  Brander.  10  Sm.  &  M.  (Miss.)  348. 
Contra^  Bellows  &  Peck's  Case,  3  Story,  428;  Foster's  Case,  2  Story,  131;  Row- 
ell's  Case,  21  Vt.  620.  See  also,  Aldrich  v.  Arnold,  13  B.  1. 656;  Koyes  v.  John- 
son,  13  K.  1. 183. 

u  New  Orleans  v.  G^othreaux,  32  La.  An.  1127. 

^  Berryman  v.  Stem,  14  Nev.  415. 

u  Wyman  v.  Mitchell,  1  Oowen,  316;  Wheeler  v,  Townaend,  3  Wend.  347;  In 
re  Wrigler,  4  Wend.  602;  8  Wend.  134. 
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§  225.    Gonflict  between  Grantee  and  AttaoMng  Creditor. — 

Notice. — When  a  conveyance  of  real  estate  is  filed  for  record 
prior  to  the  levy  of  an  attachment  against  the  grantor,  there 
can  be  no  question  but  that  the  levy  will  prove  ineffectual. 
And  it  seems  that  the  prior  record  is  not  everywhere  held  es* 
eential,  provided  it  appears  that  the  conveyance  was  executed 
prior  to  the  attachment,  and  recorded  within  a  reasonable  time 
thereafter.  But  where  an  attachment  was  levied  on  land  at 
h&lf  past  ten  A.  M.,  and  at  twenty-six  minutes  past  four  of  the 
same  day  the  deed  was  filed  for  record,  it  was  held  that  in  the 
absence  of  further  evidence  as  to  the  time  when  the  convey- 
ance was  executed,  it  would  not  be  aided  by  any  presumption 
that  such  execution  was  prior  to  the  levy,  and  the  latter  would 
be  given  priority.^  Nor  will  the  courts  generally  presume  any- 
thing in  favor  of  the  priority  of  the  attachment.  Where  the 
levy  was  made  on  the  same  day  that  a  deed  from  the  debtor 
was  filed  for  record,  the  court  refused  to  allow  the  officer  to 
amend  his  return  to  show  the  hour,  and  it  appearing  that  the 
deed  was  filed  at  five  o'clock,  would  not  entertain  the  preaump- 
tion  that  the  levy  was  prior  to  that  hour.* 

By  reference  to  a  subsequent  section,  it  will  be  seen  that  the 
method  of  levying  attachments  on  real  estate  is  by  filing  a  re- 
turn of  the  officer  to  that  effect,  for  record,  with  the  proper 
officer  of  the  county.^  In  general,  the  record  must  be  made, 
or,  at  least,  the  return  filed  for  record,  before  subsequent  pur- 
chasers for  value  will  be  affected,  notwithstanding  the  fact  that 
such  purchasers  have  notice  of  the  issue  of  the  attachment,  and 
that  steps  are  in  progress  to  levy  on  the  particular  property  for 
which  he  is  negotiating.^  In  this  respect,  the  rival  claimants 
do  not  stand  upon  the  same  footing.  Should  the  attaching 
creditor  have  notice,  prior  to  the  levy  of  his  writ,  of  the  pur- 
chase of  his  debtor's  interest  in  the  land,  whether  the  deed  is 
recorded  or  not,  or  even  where  the  purchase  is  complete  with 
the  exception  of  making  the  deed ;  or  where  there  is  an  un- 
recorded contract  to  convey,  or  a  mortgage,  of  which  such 

1  BisfleU  V,  NooDey,  33  Conn.  411. 
s  Taylor  v.  Emery,  16  N.  H.  3S9. 
•  Post,  $  250. 
«Po<r,  S2M. 


§  226   CONFLICTING  CLAIHS  TO  PBOPEBTT  ATTACHED.   424 

creditor  has  notice,  by  himself  or  agents  (including  the  attach- 
ing officer),  such  subsequent  levy  will  create  no  lien  as  against 
such  prior  grantee,  covenantee,  or  mortgagee.^  The  attaching 
creditor  takes  precedence  only  of  such  unrecorded  instruments 
affecting  the  title  of  his  debtor,  of  which  he  has  no  notice  at 
the  time  of  the  levy.^  And  such  notice  may  be  imparted  by 
any  means  known  to  the  law,  unless  expressly  restricted  by 
statute.  Open,  notorious  possession  by  the  purchaser,  under 
an  unrecorded  deed,  will  generally,  if  not  luiversally,  be  held 
sufficient  to  charge  the  creditor  with  notice  J  Where  the  at- 
taching creditor  was  informed  of  the  sale  two  years  prior  to 
the  attachment,  the  notice  was  held  to  bind  him.^  But  where 
the  purchaser  might  be  affected  by  notice  of  a  prior  attachment, 
it  was  held  that  he  was  not  so  affected  by  consulting  an  attor- 
ney who  had  knowledge  of  the  fact.^ 

Attaching  creditors  cannot  gain  precedence  over  convey- 
ances, by  adopting  fraudulent  means  to  get  in  advance  of  such 
conveyances  as  are  anticipated.  Antedating  a  note,  in  order 
to  make  the  demand  one  upon  which  attachment  would  lie, 
was  held  fraudulent,  as  to  a  grantee  whose  deed  was  not  re- 
corded until  after  the  levy.^^ 

§  226.  Questions  of  Praotioe  in  the  Prosecution  of  Conflict, 
ing  Claims  to  Attached  Property. — Various  methods  have  been 
mentioned  in  this  and  preceding  chapters,  whereby  the  claims 
of  parties  to  property  attached  on  mesne  process  may  be 
brought  to  an  issue,  without  trying  the  question  of  indebted- 
ness between  plaintiff  and  defendant.  Of  these,  replevin  and 
the  interplea  are  the  most  common.  But  the  question  is  also 
raised  by  plea  in  abatement,  motion  to  dissolve  the  attachment, 
to  quash  the  writ,  etc.  These  modes  of  procedure  may  or  may 
may  not  involve  the  question  of  indebtedness ;  but  it  is  not  es- 
sential to  the  determination  of  the  right  to  seize  or  attach  by 

«  Cox  V,  Milner,  23  IlL  176;  Ogden  v.  Haven,  24  111.  57;  WiUiAmBon  v.  Brown, 
16  N.  Y.  354;  Musgrove  v.  Bonser,  5  Oreg.  313;  20  Am.  Bep.  737. 

<  Clay  burg  v.  Ford,  3  HI.  App.  642;  Woodward  v.  Sartwell,  129  Mass.  210. 
See  Houghton  v.  Davenport,  74  Me.  590;  Hardy  v.  Safford,  132  Mass.  332. 

7  Tucker  v.  Vandermark,  21  Kan.  263;  Clark  v.  Ward,  12Gratt.  440. 

8  Ogden  V.  Haven,  24111.  67. 

»  Meuley  Z7.  Zelgler.  23  Tex.  88. 

u  Briggs  V,  French,  2  Sumn.  C.  C.  251. 
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any  other  method  the  particular  property  which  is  the  subject 
of  conflicting  claims.  The  rules  of  procedure  are  not  uniform 
in  the  different  States  of  the  Union,  by  which  the  claimant 
may  assert  his  right  to  property  seized  on  mesne  process  in  an 
action  against  another.  Under  the  New  York  Code,^  any  one 
who  acquires  an  interest  in  the  property,  or  a  lien  thereon, 
subsequent  to  its  attachment,  may  appear  for  the  purpose  of 
contesting  the  validity  of  the  attachment.^  This  privilege  is 
not  confined  to  those  who  claim  by  virtue  of  purchase  subse- 
quent to  the  attachment,  but  may  be  taken  advantage  of  by 
any  one,  whether  he  claims  an  interest  in  the  whole,  or  only  a 
part  of  the  property  attached,  regardless  of  how  such  interest 
or  lien  was  acquired,^  or  whether  it  be  legal  or  equitable. 
The  holder  of  a  subsequently  acquired  judgment  lien  was  per- 
mitted to  appearand  move  to  discharge  the  attachment,  for  the 
reason  that  the  affidavit  was  not  sufficient  to  give  the  court 
jurisdiction,  and  it  was  not  necessary  for  such  claimant  to  be 
made  a  party  to  the  suit.*  So,  under  a  statute  of  West  Vir- 
ginia, any  one  interested  may  appear  and  move  to  quash  the 
attachment,  or  traverse  the  affidavit,  and  go  to  trial  on  the  is- 
sue presented.^  But  in  South  Carolina  it  is  held,  that  no  one 
other  than  a  party  to  the  proceedings  will  be  allowed  to  move 
to  set  aside  the  attachment.  The  rule  of  exclusion  embraces 
an  assignee  by  deed  of  assignment,  he  not  being  a  party  to  the 
action.^ 
When  the  attachment  is  valid  in  itself,  and  is  only  defeated  by 

1  Code  of  N.  Y.,  §  682. 

s National  Shoe  etc.  Bank  v.  Mechanics'  National  Bank,  89  N.  Y.  440;  Peo- 
ple's Bank  v.  Mechanics'  etc.  Bank,  62  How.  Pr.  422;  See  also,  Bambeiger  v, 
Halberg,  78  Ky.  376. 

»  Trow's  Printing  etc  Co.  v,  Hart,^  N.  Y.  600;  GK)dfrey  v.  Godfrey,  76  N. 
Y.  434;  Laclede  Bank  v.  Keeler,  103  IlL  425. 

*  Steuben  County  Bank  v.  Alberger,  78  N.  Y.  262;  National  Shoe  etc.  Bank 
V.  Mec.  Nat.  Bank,  89  N.  Y.  440.  This  provision  does  not  seem  to  prevent  the 
defendant  from  moving  to  discharge  the  attachment  for  insufficiency  of  the 
papers,  even  after  having  sold  the  property,  as  he  is  still  a  party  to  the  suit. — 
Dickinson  v,  Benham,  10  Abb.  Pr.  390l  Nor  does  it  allow  a  mere  creditor,  who 
has  commenced  an  action  and  had  an  attachment  issued,  to  interfere. — Ket- 
chum  V,  Ketchum,  1  Abb.  Pr.  N.  S.  157. 

»  Capehart  v.  Dowery,  10  W.  Va.  130. 

^Copeland  v.  Piedmont  etc.  Jjife  Ins.  Co.,  17  S.  C.  116;  Metts  t7.  Piedmont 
etc.  Life  Ins.  Co. ,  Id.  120.  See  also,  Ward  v,  Howardi  12  Oh.  St.  168;  Whitwell 
V,  Brigham,  19  Pick.  117. 
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the  bankruptcy  of  the  defendant  within  the  statutory  period, 
probably  no  one  except  the  assignee  would  be  heard  to  claim 
a  dissolution  of  the  attachment  on  that  ground.^  Nor  will  an 
intervening  claimant  be  heard,  in  case  of  garnishment,  in  an 
attempt  to  show  that  there  were  no  funds  or  property  of  the 
defendant  in  the  hands  of  the  garnishee  when  the  latter  was 
summoned.  That  is  a  question  that  must  be  settled  by  his  an* 
swer,  and  issue  taken  thereon,  when  it  denies  the  possession  of 
property  subject  to  attachment.  If  the  answer  admits  the 
possession  of  property  or  funds  belonging  to  the  defendant, 
the  answer  and  the  judgment  against  the  garnishee  are  not 
binding  upon  a  party  who  claims  the  ownership  of  such  prop- 
erty or  funds.® 

The  defendant  whose  goods  have  been  sold,  while  the  money 
is  in  thie  hands  of  the  officer,  may  contest  the  lien  of  any  one 
claiming  the  right  to  have  the  same  paid  over  under  such  lien.^ 
In  Rhode  Island  it  is  held,  that  a  party  claiming  the  proceeds 
of  a  sale  of  property  on  a  disputed  lien  cannot  reach  such  pro- 
ceeds by  a  motion  to  that  end.^^  And  in  Nebraska,  where  the 
intervenor  obtains  judgment  in  a  contest  for  attached  property, 
there  seems  to  be  no  process  whereby  he  can  have  it  restored 
to  his  possession  when  it  is  in  the  hands  of  the  officer.  At 
least,  it  is  held  that  he  cannot  have  a  mandatory  order  to  that 
effect,  but  may  replevy  the  property.^^  In  Missouri,  the  rule 
is  laid  down  as  to  what  the  judgment  should  express  in  cases 
of  intervention.  It  should  be  renponsive  to  the  issue  framed— 
whether  the  property  in  dispute  belonged  to  tho  interpleader^- 
and  should  not  be  for  a  sum  of  money,  even  though  the  prop- 
erty has  been  sold,  and  the  proceeds  are  in  the  hands  of  the 
sheriff.  ^2  But  it  is  difficult  to  see  why,  when  property  has  been 
sold  as  perishable,  pending  the  litigation,  and  the  lien  trans- 
ferred from  the  thing  to  the  money ^  the  claims  of  intervenors 

T  Golsan  v.  Powell,  32  La.  An.  521. 

8  Clark  V.  Gardner,  123  Mass.  358. 

0  Wynne  v.  Millers,  61  6a.  343. 

w  Groton  Man.  Co.  c.  R.  I.  Dairy  Ca,  11  R.  1. 129. 

u  State  V.  Gillespie,  9  Neb.  505.  In  tbls  State  it  was  held  error,  In  an  action 
on  an  indemnifying  bond  given  the  claimant  by  the  plaintiff,  to  ezclade  the 
bond  from  evidence.— Noakes  v,  Switzer,  12  Neb.  156. 

^Hewson  v.  Tootle,  72  Mo.  632. 
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should  not  follow  it  in  the  same-waj.  Where  the  intervenor, 
after  judgment  in  his  favor,  is  driven  to  his  action  against  the 
officer,  as  in  the  Nebraska  case,^^  he  could  hardly  be  required, 
in  case  of  sale  by  the  officer  under  order  of  court,  to  make  a 
claim  for  the  specific  property,  but  might  bring  his  action  for 
money  had  and  received,  as  in  case  of  money  held  by  the  offi- 
cer under  an  invalid  attachment.^^  Among  the  proceeds  of  at- 
tached property  which  go  to  the  successful  party,  in  contests 
between  attaching  creditors  and  assignees,  the  rents,  issues  and 
profits  of  real  estate  seem  to  be  embraced  in  Tennessee.^ 

In  order  to  settle  questions  of  priority,  an  attaching  creditor 
is  not  required,  in  every  instance,  to  await  the  action  of  the 
adverse  claimant,  or  to  make  an  issue  with  him  in  the  attach* 
ment  suit.  We  have  noticed  the  facility  with  which  the 
claimant  of  an  interest  in  the  attached  property  may  intervene 
under  the  Code  of  New  York.  It  is  also  held  in  that  State, 
that  where  the  attaching  creditor  is  opposed  by  a  previous  as- 
signment and  confession  of  judgment  by  the  debtor,  the  cred- 
itor may  maintain  the  bill  to  set  them  aside  as  fraudulent.^^ 
When  the  defendant  opposes  the  levy,  of  course  he  may  do  so 
upon  all  or  any  grounds  that  are  sufficient  to  defeat  the  at- 
tachment. And  where  there  are  several  levies,  he  is  under 
no  obligation  to  attack  them  en  masaey  but  may  oppose  each 
in  its  order.  ^^  In  a  trial  between  plaintiff  in  attachment  and 
an  intervening  claimant,  the  latter  may  prove  defendant's 
statements  made  to  others  at  the  time  he  made  sales  of  part  of 
the  property  in  controversy,  as  part  of  the  res  gestce*  But 
matters  of  record  need  not  be  offered  in  evidence  by  either 
party .'^  The  interpleading  claimant  may  appeal  from  an  ad- 
verse judgment ;  but  in  a  case  where  the  appeal  was  dismissed, 
and  the  intervener  had  not  been  permitted  to  have  possession  of 
the  money  claimed,  the  sureties  were  discharged  from  liability 
on  the  appeal  bond.^* 

u  State  V,  dmespie,  9  Neb.  50S. 
M  AUen  V.  Wright,  134  Mass.  347. 
«  Young  V.  HaU,  6  Lea,  178. 
w  Bates  V.  Plonsky,  28  Hun.  112. 
IT  Sheldon  v.  Stewart,  43  Mich.  674 
M  French  «.  Sale,  60  Miss.  616. 
u  Edwards  v.  EUis,  27  Kan.  844. 
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§  227.    To  Whom  the  Officer  and  his  Sureties  may  become 

Liable. — In  levying  the  writ  of  attachment,  as  well  as  all  oth- 
er process  placed  in  his  hands,  and  in  fact,  discharging  his  offi- 
cial duties  generally,  the  executive  officer  of  the  court  is  under 
obligation  to  discharge  those  duties  faithfully  and  according  to 
law.  .  To  secure  the  observance  of  this  obligation,  an  official 
bond  is  required  of  him  ;  and  for  every  act  of  misfeasance  or 
malfeasance  in  office  on  his  part,  by  which  an  individual  is  in- 
jured in  hia  person  or  estate,  the  officer  and  his  sureties  may 
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be  called  upon  ta  respond  in  damages  to  the  individiial  so  in- 
jured. 

In  attachment  proceedings,  he  may  render  himself  and  his 
sureties  liable  to  the  plaintiffs  (1)  by  failure  or  refusal  to  levy 
the  writ ;  (2)  by  failure  to  return  the  property  so  levied  upon 
or  a  sufficient  forthcoming  bond ;  (3)  by  failure  to  carefully 
keep  tho  property  in  his  custody  until  final  process ;  (4)  by 
failure  to  execute  the  final  writ  by  a  sale ;  (5)  by  failure  to  ac- 
count for  the  proceeds  of  the  sale  ;  (6)  by  total  or  partial  failure 
in  the  discharge  of  any  other  duty  incumbent  upon  him,  which 
is  essential  to  the  plaintiff,  in  order  to  secure  the  benefits  of  the 
statutory  remedy. 

The  officer  may  become  liable  on  his  bond  to  the  defendant 
(I)  by  persistently  levying  on  property  which  is  by  law  ex- 
empt from  execution ;  (2)  by  seizure  of  property  under  a  writ 
which  is  void  on  its  face  ;  (8)  by  refusing  to  release  property 
seized,  upon  tender  of  a  good  and  sufficient  bail  or  delivery 
bond,  as  prescribed  by  law  ;  (4)  by  making  a  false  return  ;  (5) 
by  negligent  or  willful  injury  of  the  property,  while  it  is  in  his 
custody,  or  other  failure  of  duty  as  custodian ;  (6)  by  abuse 
of  the  process  of  the  court,  in  using  unlawful  means  to  obtain 
possession  of  the  property  of  defendant — violating  his  personal 
security,  personal  liberty,  the  security  of  his  house,  or  by  fraud- 
ulent representations,  inducing  defendant  to  bring  his  chattels 
within  reach  of  the  process ;  (7)  for  failure  to  return  the  prop- 
erty to  defendant  on  dismissal  of  the  attachment.  There  is  al- 
so a  numerous  class  known  as  third  persons^  embracing  claim- 
ants of  the  property  by  tide  unconnected  with  defendant ;  pur- 
chasers from  defendant  prior  to  attachment ;  mortgagees  and 
other  lienors ;  and  other  executive  officers,  to  whom  the  officer 
may  become  liable  on  his  bond,  by  disregarding  their  rights 
or  interests  in  the  property  seized,  either  at  the  time  of  seizure 
or  subsequent  thereto.  The  law  clothes  officers  of  this  class 
with  very  little  discretion,  and  imposes  upon  them  a  great  deal 
of  responsibility,  not  only  for  their  own  personal  conduct,  but 
for  the  acts  of  their  deputies,  keepers,  bailees  and  other  subor- 
dinates. The  statutes  are  so  framed,  however,  that  some  por- 
tion of  their  responsibilities  may  be  shifted  to  other  shoulders, 
and  in  some  instances  they  may  be  excused  from  certain  duties 
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otherwise  incumbent  upon  them,  hj  the  acts  of  the  parties  in- 
terested.^ 

§  228.  Officer's  Liability  to  Plaintiff  for  Failure  to  Levy.— 
False  Return. — The  duties  of  executive  officers,  in  connection 
with  the  execution  and  return  of  writs  of  attachment,  have 
been  set  forth  in  a  previous  chapter,^  and  the  first  duty  in  order 
is  to  levy  upon  defendant's  property,  where  it  can  be  found 
within  his  bailiwick.  For  a  failure  in  this  respect,  whether  it 
be  willful  or  negligent,  he  is  liable  to  plaintiff  on  his  official 
bond,  to  the  amount  in  which  plaintiff  is  thereby  damaged.^ 

An  execution  was  placed  in  the  hands  of  a  sheriff,  with  di- 
rections to  levy  on  a  sum  of  money  in  the  hands  of  a  corpora- 
tion, and  he  exhibited  the  execution  to  the  company  and  de- 
manded the  money ;  it  was  held  that  the  facts  that  the  company, 
while  admitting  that  it  had  the  money,  refused  to  deliver  it  to 
the  sheriff;  and  that  the  sheriff  could  not  seize  or  take  manual 
possession  of  the  money ;  and  that  the  plaintiff's  attorney  had 
notice  of  these  things  at  the  time,  did  not  excuse  the  sheriff 
for  failing  to  levy  the  execution,  whether  the  company  had  the 
money  as  a  distinct  sum  belonging  to  the  defendant,  or  he  was 
its  creditor  to  that  amount.^ 

The  duty  to  levy  is  imposed  by  the  writ,  which  clothes  him 
with  the  necessary  authority.  If  the  writ  is  sufficient  to  author- 
ize the  act,  the  duty  to  act  only  depends  upon  its  practicability — 
his  being  able  to  find  the  property  on  which  to  levy.  Where 
the  writ  is  void,  it  confers  no  authority,  and  consequently  im- 
poses no  duty ;  but  not  so  if  the  defect  is  a  mere  irregularity, 
into  which  it  is  no  part  of  the  officer's  duty  to  inquire.  He  is 
still  bound  to  levy,  and  for  a  failure  to  do  so  is  liable  to  plain- 
tiff.^ But  it  would  be  impossible  to  hold  the  officer  liable  where 
he  is  unable  to  get  possession  of  the  goods,  as  in  case  they  have 
already  been  levied  on  under  a  previous  writ,  and  the  officer 

1  In  Kebraftkat  under  certain  circnmstanoes,  a  Jaatioe  of  the  peace  has  been 
held  liable.— BouBS  v.  Wright,  U  Keb.  457. 

1  AnU,  Ch.  X. 

3  Western  E.  B.  v.  Thomas,  60  Qa.  813;  37  Am,  Bep.  411;  Bond  v.  Waxd,  7 
Mass.  123;  5  Am.  Dec.  28. 

«  Howe  0.  White,  49  CaL  668. 

^  Beams  v.  McNail,  9  Homph.  542;  Stevenson  v,  McLean,  6  Homph.  9S2. 
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in  possession  will  not  give  them  up.^  It  is  also  a  good  defense 
to  an  action  by  plaintiff  for  failure  to  levy  on  specific  articles, 
that  they  were  the  property  of  a  stranger,  and  not  of  defend- 
ant.^ In  such  an  action  it  has  been  held,  as  it  seems  quite 
reasonably,  that  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  he  has  been  damaged  by  the  officer's  failure  to  levy  J  This 
would  necessarily  embrace,  not  only  proof  of  the  failure  to  levy, 
and  the  plaintiff's  failure  to  obtain  the  benefits  of  the  writ,  but 
that  the  property  was  defendant's.  And  yet  it  is  held  elsewhere, 
that  where  a  sheriff  depends  upon  the  ground  of  a  prior  trans- 
fer of  the  property,  the  burden  of  proof  is  upon  him.®  As  it  is 
incumbent  on  the  officer  only  to  levy  on  defendant's  property,  it 
would  seem  immaterial,  on  principle,  when  the  property  ceased 
to  be  that  of  defendant.  By  levying  on  the  property  of  any  one 
other  than  defendant  the  officer  becomes  liable,  and  may  hesi- 
tate, and  even  refuse  to  make  the  levy,  if  he  is  willing  to  as- 
sume the  hazard  of  a  possible  error  as  to  ownership.  When 
he  is  sued  for  a  breach  of  duty,  it  is  difficult  to  see  how  a  prima 
fade  case  can  be  made  against  him,  until  plaintiff  shows  a 
refusal  to  levy  on  property  which  belonged  to  defendant  at  the 
time.  True,  when  the  property  is  returned  as  levied  upon, 
and  immediately  released,  instead  of  the  proper  return  in  such 
cases  of  nvlla  bona^  there  is  some  reason  in  holding  that  the 
officer  should  be  required  to  show,  in  defense  of  plaintiff's  ac- 
tion, that  the  goods  were  properly  released  as  those  of  a  stran- 
ger to  the  action.^  But  where  the  return  is  made  as  though 
there  were  no  attempt  to  levy,  for  the  reason  that  no  property 
subject  to  seizure  was  .discovered,  it  might  fairly  be  required 
of  plaintiff,  in  suing  for  such  failure,  to  offer  evidence  tending 
to  prove  that  the  defendant  owned  such  property,  as  a  neces- 
sary foundation  for  the  officer's  liability,  before  the  latter  could 
be  required  to  prove  the  negative  of  the  proposition.  But 
where  a  levy  was  made  upon  property,  and  released  on  infor- 
mation of  an  adverse  claim,  because  plaintiff  would  not  furnish 

<  Halben  v.  BeiMj,  9  Daly,  271. 
•  Fuller  V.  Holden,  4  Mass.  488. 
V  Wolfe  V,  Dorr,  24  Me.  104. 

>  Smith  o.  Leavitts,  10  Ala.  93. 

>  French  v,  Stanley,  21  Me.  512. 
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a  bond  of  indemnity,  the  sheriff  and  his  sureties  were  held 
liable  for  a  false  return,  it  being  that  there  were  no  goods 
found  upon  which  to  levy.^^ 

Where  the  officer  collects  the  sum  named  in  the  writ,  though 
it  be,  through  mistake,  less  than  plaintiff^s  demand,  there  will 
be  no  liability  for  failure  to  make  by  levy  the  full  amount  re- 
covered in  the  action.  The  executive  officer  cannot  be  held 
responsible  for  errors  in  the  writ.^^  "When  the  manner  of  serv- 
ice is  by  leaving  a  copy  of  the  writ  at  the  last  residence  of  de- 
fendant, a  return  which  shows  that  the  writ  was  not  so  served 
should  also  show  that  the  defendant  had  no  last  residence 
within  the  county.'^  But  the  officer  will  not  be  held  liable  for 
merely  making  a  return  to  the  wrong  officer  or  court,  when  the 
funds  realized  under  the  attachment  have  been  properly  ap- 
plied.^^  Proof  that  the  defendant  is  in  possession  of  goods  and 
chattels,  without  showing  that  he  has  any  property  therein,  is 
sufficient  to  prima  facie  show  the  falsity  of  a  sheriff's  return 
on  execution  of  niUla  bona^  and  will  put  him  on  proof  of  the 
correctness  of  his  return.^* 

§  229.    Liability  to  Plaintiff  for  Failure  to  Retain  Property 

or  Bond. — ^In  order  that  the  court  may  have  complete  jurisdic- 
tion in  rem,  the  officer's  return  of  his  acts  should  include  a 
description  of  the  property  seized.  This  duty  is  the  necessary 
sequence  of  the  duty  to  levy,  and  is  obviously  distinct  there- 
from. By  a  failure  in  this  respect,  the  plaintiff  is  deprived  of 
his  lien,  and  the  court  has  nothing  upon  which  a  special  execu- 
tion may  be  ordered.  Hence,  when  the  officer's  return  shows 
that  he  has  levied  on  property  as  defendant's,  and  that  it  has 
been  released  as  the  property  of  a  third  person,  he  may  be  re- 
quired to  show  that  the  claim  of  such  third  person  was  well 
founded.^  Where  there  is  an  actual  seizure,  and  a  return  of 
no  property  found,  the  officer  may  be  proceeded  against  by 

10  Shaw  V.  Holmes,  4  Heisk.  692. 

11  Page  V,  Belt,  17  Mo.  263. 

12  Adams  v,  Abram,  38  Mich.  302 
M  Bentley  v.  White,  54  Vt.  564. 

u  Mage  V.  Seymour,  5  Wend.  309. 

1  Wadsworth  v.  Wallikeri  45  la,  395;  Wadsworth  v.  Walliker,  61  la.  006; 
French  v.  Stanley,  21  Me.  512. 
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plaintiff  for  a  false  return.^  And  if  the  return  shows  that  a 
levy  hao  been  made,  but  fails  to  state  upon  what  property,  the 
omission  is  scarcely  less  grave,  and  the  failure  of  duty  renders 
the  officer  liable  in  an  action  at  the  suit  of  the  plaintiff.  But 
whether  the  failure  be  to  attach  the  property,  to  return  it  as 
attached,  or  to  hold  it  subject  to  the  judgment  of  the  court,  he 
cannot  be  held  liable  where  it  appears  not  to  have  been  the 
property  of  the  defendant,^  or,  if  his  property,  that  it  was  for 
any  reason  exempt  from  attachment,  unless  its  attachment  was 
with  the  consent  of  the  owner.*  But  where  the  officer  under- 
takes to  deliver  the  property  to  a  prior  lienor,  without  demand- 
ing of  plaintiff  the  statutory  indemnity  against  liability  to  third 
persons,  he  has  been  held  liable  for  his  act,  even  where  the  liea 
was  valid,  but  was  for  a  less  amount  than  the  value  of  the 
property.**  And  the  value  shown  by  the  return  will  generally, 
though  not  universally,  be  held  conclusive  upon  the  officer.^ 

Where  the  attaching  officer  takes  a  receipt  from  the  defend- 
ant for  the  attachable  property,  and  leaves  it  in  the  hands  of 
the  debtor,  the  receiptor  is  bound,  and  there  is  a  sufficient  levy. 
And  if  the  officer  fails  to  return  a  levy  on  the  writ,  he  is  liable 
for  neglect;  and  if,  by  representing  to  the  plaintiff  that  he  had 
made  a  levy,  he  thereby  induce  the  plaintiff  not  to  levy  on 
any  other  property,  as  he  might  have  done,  the  officer  cannot 
afterwards  allege  that  the  levy  was  not  made  as  represented.^ 

It  is  not  every  dereliction  of  duty  that  renders  the  officer 
liable.  The  return  should  be  made  to  the  proper  court  or  offi- 
cer ;  but  an  error  in  this  respect  will  not  entitle  the  plaintiff  to 
damages  in  an  action  therefor,  if  it  appears  that  the  property 
or  the  proceeds  thereof  were  properly  applied.® 

Where  the  statute  provides  for  the  taking  of  a  forthcoming 
bond,  or  a  bail-bond,  as  we  have  seen  in  a  preceding  chapter,  a 
compliance  with  this  provision  releases  the  officer  from  liability 
to  the  plaintiff,  and  he  may  return  the  bond  in  lieu  of  the  prop- 

•  Supra,  §  228. 

>  Canada  v.  Sonthwick,  16  Pick.  S66;  CUley  v»  Jenness,  2  N.  H.  ST. 
«  Cilley  V.  Jezmess,  2  N.  H.  87 ;  Ir{fra,  §  230. 
»  Halpln  V.  HaU,  42  Wis.  176. 

•  AUen  V.  Doyle,  33  Me.  420;  Contra,  Fierce  v,  Strickland,  2  Story r  202. 
7  Howes  17.  Splcer,  23  Vt.  508. 

•  Bentley  v.  White,  64  Vt.  664. 

L  Attach.— 28. 
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erty.^  Bat  for  failure  to  return  a  sufficient  bond,  an  action  will 
lie  against  him  at  the  suit  of  the  plaintiff.^^  The  sufficiency  of 
such  bonds,  however,  are  not  to  be  judged  by  the  condition  of 
things  at  the  time  of  suing  the  officer.  If  the  sureties  were 
solvent  at  the  time  the  bond  was  taken,  he  is  discharged,  though 
he  may  be  insolvent  when  the  action  is  brought  on  the  official 
bond.ii 

The  officer  may  be  excused  in  the  matter  of  making  the  re- 
turn by  the  acts  of  the  parties.  Thus,  where  the  plaintiff  and 
defendant  agreed  that  the  action  might  be  tried  by  a  different 
justice  of  the  peace  from  the  one  to  whom  the  writ  was  legally 
returnable,  where  there  was  no  law  authorizing  such  substitu- 
tion, it  was  held  that  the  officer  was  not  liable  to  plaintiff  for 
the  attached  property.  ^^ 

§  230.    Liability  to  Plaintiff  for  Failure  of  Duty  as  Gusto- 

dian. — ^The  officer  is  not  discharged  from  liability  as  the  cus- 
todian of  property  attached,  by  the  acceptance  of  a  receipt^  or 
other  private  security,  from  one  to  whom  he  entrusts  the  care 
of  the  property  pending  the  action,  however  solvent  and  suffi- 
•cient  such  security  may  have  been  when  accepted.^  And  he 
will  not  be  relieved  of  his  responsibility,  by  the  fact  that  the 
plaintiff  or  his  attorney  gave  a  general  consent  that  the  prop- 
erty might  be  delivered  to  a  receiptor,  without  designating  any 
particular  person  to  whom  the  officer  might  so  deliver  it^  By 
accepting  a  receipt  and  surrendering  the  property,  or  leaving 
it  in  the  possession  of  the  receiptor,  the  latter  becomes  the  agent 
of  the  officer,  and  is  liable  directly  to  his  principal ;  but  this  does 
not  necessarily  affect  the  principal's  liability  to  the  plsuntiff.^ 
Sending  the  receipt  to  the  plaintiff's  attorney  does  not  dis- 

»  AntBt  Ch.  XIV. 

10  Gary  v.  McGown,  6  Ala.  d70.    Where  a  vessel  was  attached  on  a  libel,  it 
was  held  that  when  the  vessel  was  probably  sufflcient  to  pay  the  libel,  the 
cargo  belonglDfir  to  a  third  person  might  be  released,  on  giving  bond  for  Its  f  oU 
value,  but  not  less  the  freight.    It  is  no  reason  for  ref osiug  to  libellant  any  of 
his  customary  security,  that  he  seems  to  have  more  than  enough.— The  Archer, 
9  Benedict  G.  G.  4fi5. 
"  Wheeler  v.  McDUl,  51  Wis.  856. 
M  Wells  t;.  Mansur,  62  Vt.  239. 
1  AntCt  §  170,  et  seq. 
3  Austin  V,  Burlington,  34  Vt  506. 
<  Barden  v.  Douglass,  71  Me.  40a  B^e  Tyler  v,  TJlmer,  12  Mass.  163. 
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charge  the  oflScer  from  liability,  even  though  the  attorney  take 
steps  against  the  receiptor  to  secure  a  return  of  the  property.* 
But  it  was  held  otherwise,  where  the  receiptor  was  apparently 
solvent  when  the  receipt  was  taken,  and  on  failure  to  have  the 
property  forthcoming  on  execution,  the  plaintiff  brought  suit 
against  the  receiptor.*  Where  the  receipt  is  taken  from  the 
person  named  by  the  plaintiff,  or  there  is  a  written  approval  of 
such  receipt,  and  it  is  assigned  by  the  officer  to  the  plaintiff, 
there  can  be  no  doubt,  either  on  principle  or  authority,  that  the 
officer  is  discharged  from  liability  for  not  having  the  attached 
property  forthcoming.*  And  where  the  express  approval,  either 
before  or  after  the  taking  of  the  receipt,  is  by  the  plaintiff's  at- 
torney, it  will  be  as  effectual  to  discharge  the  officer  as  though 
the  same  had  been  approved  by  the  plaintiff  in  person.^  But 
it  is  held  that  a  qualified  approval  of  the  receiptor,  which  went 
no  further  than  his  dbility  to  respond  in  damages  in  case  of  a 
breach  of  the  undertaking,  did  not  discharge  the  officer  from 
the  duty  of  making  an  attempt  to  find  the  property  or  suing 
on  the  receipt.®  The  officer's  liability  is  not  affected  by  the 
plaintiff's  refusal  to  accept  the  receipt.^  And  the  officer  is  lia- 
ble for  property  released  by  a  deputy,  to  the  same  extent  as 
he  would  be  if  it  were  his  own  act.^^ 

When  the  officer  undertakes  to  exercise  his  own  judgment 
as  to  the  merits  of  a  claim  made  by  third  persons  to  attached 
property,  or  to  a  claim  of  exemption  by  defendant,  and  releases 
the  property  from  custody,  he  may  do  so ;  and  if  he  succeeds  in 
showing  in  an  action  on  his  official  bond  that  his  judgment  was 
correct,  the  plaintiff  will  be  unable  to  recover  against  him  as 
for  a  breach  of  duty.^^  This  results  from  the  same  reasons 
already  assigned  ^  for  excusing  the  officer  from  making  a  levy, 

«  Humphreys  v.  Cobb.  22  Me.  380. 

ft  Howard  v.  Wbittemore,  9  N.  H.  133;  Bonlett  v.  Bell,  5  N.  H.  433;  Lawrence 
9.  Bice,  12  Met.  (Mass.)  627. 

>  Jewett  t\  Dockray,  34  Me.  45. 

7  Fambam  v.  GUman,  24  Me.  250;  Pierce  v,  Strickland.  2  Story,  292;  Jenney 
0.  Deleademier,  20  Me.  183;  Wheeler  t7.  Nichols.  32  Me.  23a 

SAUenv.  Doyle.dSMe  420. 

0  Howes  V,  Spicer.  23  Vt.  608. 

»  Whitney  v.  Farrar,  61  Me.  418. 

u  French  v,  Stanley.  21  Me.  612;  Canada  v.  Sonthwiok^  16  Pick.  S56;  Gilley 
V.  Jennesa.  2  N.  H.  87;  State  t7.  Ogle,  2  Hous.  (Del.)  371. 

^  Supra,  §§  228,  229. 
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or  a  return  of  sach  levy  into  courts  when  the- defendant  has  no 
attachable  property  in  his  bailiwick.  The  officer  is  under  no 
obligation  to  hold  the  property  of  a  third  person,  or  defend- 
ant's exempt  property,  even  after  he  has  committed  the  error 
of  seizing  it  under  the  impression  that  it  was  attachable  as  the 
property  of  defendant.  But  where  he  undertakes  to  exercise 
this  discretion  without  availing  himself  of  the  indemnity  pro- 
vided by  statute,  the  officer  acts  at  his  peril.  It  devolves  upon 
him  to  prove  that  the  property  seized  did  not  belong  to4ef  end- 
ant,  or  was  exempt,  as  the  case  may  be.^^ 

The  officer  is  liable  for  the  negligent  loss-of  or  injuryix)  goods, 
as  well  as  for  their  voluntary  release,  when  unlawfully  claimed. 
If  he  keep  them  In  an  unsafe  place,  or  expose  them  to  destnio- 
tion,  he  renders  himself  liable  to  the  party  damaged  by  his 
negligence,  to  the  extent  of  the  injuries  sustained  to  the  prop- 
erty, or  its  value  in  case  of  loss.^^  And  this  liability  may  be 
incurred  at  any  time  while  the  duty  of  custodian  exists,  even 
though  it  be  after  the  expiration  of  his  term  of  office.^^  It  is 
even  held  no  defense  in  an  action  against  the  officer,  that  the 
property  was  taken  from  his  possession  by  a  trespasser.^*  It 
is  held  that  where  property  is  wrongfully  taken  from  the-offi- 
cer's  possession,  the  plaintifE  may  recover  in  an  action  against 
him,  and  he  may  maintain  an  action  against  the  party  by  whom 
he  was  dispossessed.^^  Nevertheless,  this  liability  must  depend 
to  some  extent  upon  the  degree  of  care  or  want  of  care  exer- 
cised by  the  official  custodian,  or  his  bailee,  or  keeper.  While 
it  is  true  that  he  will  not  be  protected  by  the  exercise  of  the 
utmost  degree  of  care  and  prudence  in  selecting  a  keeper  of 
attached  property,  if  such  keeper  prove  untrustworthy,  for  the 
reason  that  the  keeper  acts  as  the  mete  agent  of  the  officer,  yet 
if  the  property  is  lost  or  injured  without  any  lack  of  reasonable 
care  and  prudence  on  the  part  of  the  officer  or  keeper,  there 
will,  in  general,  be  no  official  liability  for  such  loss.^^    The  ex 

M  Wadsworth  v.  WaUlker,  45  Ia.«d95. 
^*  Jezmer  v.  Joliffe,  9  Johns.  381. 
i«  Morse  v.  Betton,  2  N.  H.  184. 

i« Lovell V.  Sabin,  15 N.  H. 29;  Mildmay  o.dmith, 2 Saand.  843. 
i»  Foulks  V.  Pegg,  6  Nev.  136. 

u  Bridges  v.  Perry,  14  Vt.  262;  Briggs  i;.  Taylor,  28  Yt.  180;  Jexmerv.  JolifFe, 
6  Johns.  9;  KendaU  v.  Morse,  43  17.  H.  553;  Tuzney  v.  Carter,  3  Baxter,  19a 
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ception  to  this  would  be,  where  the  statute  imposed  upon  the 
officer  eaAraoTdinary  instead  of  ordinary  care.  The  general 
rule  as  to  the  measure  of  damages  for  the  negligent  loss  or  in- 
jury of  attached  property,  or  its  wrongful  appropriation  by  the 
ofi5.cer  in  charge,  is  the  fair  value  of  the  property  at  the  time 
it  would  have  been  taken  on  execution,  had  it  been  forthcom- 
ing. But  to  this  rule  there-are  exceptions.  Where  the  property 
is  immediately  converted  by  the  officer,  as  soon  as  seized,  its 
value  at  the  time  of  conversion  would  be  the  measure  of  dam- 
ages, unless  a  greater  amount  might  have  been  obtained  by  a 
sale  or  from  a  receiptor.  In  any  event,  the  maximum  figure 
will  generally  prevail,  in  case  of  gross  negligence  or  willful 
conversion.^^  As  to  whether  he  is  concluded  by  the  value 
shown  in  the  return,  the  authorities  are  in  conflict.  It  is  held 
on  the  one  hand,  that  in  an  action  against  him  for  the  loss  or 
destruction  of  chattels  seized  on  mesne  process,  he  cannot  show 
by  parol  that  they  were  of  less  value  than  estimated  in  his  re- 
turn.^ On  the  other  hand,  it  was  held  that,  even  after  action 
commenced  against  him  for  failure  to  have  the  property  forth- 
coming on  execution,  the  officer  might  show  that  property 
valued  in  the  return  at  seven  thousand  dollars  was,  in  reality 
only  worth  twenty-two  hundred  dollars,,  and  amend  his  return 
accordingly  .2* 

The  sale  of  perishable  property  is  incidental  to  the  officer's 
duty  to  safely  keep  the  same,  pending  the  litigation.  It  is 
merely  for  the  purpose  of  changing  the  subject  of  seizure  from 
a  perishable  taan  imperishable  form,  and  is  done  in  the  interest 
of  both  parties.  In  the  absence  of  any  statute  requiring  such 
property  to  be  so  disposed  of,  or  if  it  were  impracticable  for  the 
officer  to  obtain  an  order  of  court  in  time  to  prevent  serious 
deterioration,  he  might,  and  probably  should^  sell  it,  and  return 
the  cash  instead  of  the  property  attached.    At  all  events,  when 

The  officer  is  generally  allowed  to  pnt  a  keeper  in  charge  of  property,  and 
cbarge  fees  for  the  keeping,  and  if  the  plaintiff  wishes  to  be  relieved  of  keep- 
eer's  fees,  he  must  apply  to  the  coart.^The  Independent,  9  Benedict,  4S9. 
The  officer  has  a  lien  upon  the  property  for  his  charges  for  keeping  the  same. 
^McNeil  V.  Bean,  32  Yt.  429. 

i»  Franklin  Bank  v.  Small,  21  Me.-^2. 

»>  AUen  v.  Doyle,  33  Me.  420. 

^  Fierce  v,  Strickland,  2  Story,  292. 
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auch  order  of  saleis  made,  the  officer  neglects  it  at  his  perils 
and  for  failure  in  this  respect  will  be  held  liable  to  either  plain- 
tiff or  defendant,  according  to  the  judgment  on  the  attach- 
ment.^ 

§  231.  Same. — Custody  after  Judgment. — In  some  of  the 
States,  a  period  is  fixed  after  judgment  for  the  termination  of 
the  officer's  liability  as  custodian,  unless  an  execution  is  sued 
out  hj  the  plaintiff.  But  where  the  term  prescribed  was  fixed 
at  thirty  days,  it  was  held  unnecessary  that  the  execution 
should  be  delivered  to  the  officer,  in  order  to  render  him  lia- 
ble, if  the  property  had  been  carried  away  in  the  mean 
time.'  But,  in  a  later  case,  it  was  held  by  the  same  court, 
where  flour  had  been  attached  on  mesne  process,  and  entirely 
lost  through  the  officer's  negligence,  he  could  not  be  held  lia- 
ble to  the  plaintiff,  who  failed  to  sue  out  his  execution  within 
the  statutory  period.^  And  though  the  property  is  lost  by  the 
x^Ggl^gci^ce  of  the  officer,  in  an  action  against  him  by  the  plain- 
tiff, he  may  show  in  defense  that,  if  he  had  done  his  whole  du- 
ty in  the  premises,  the  plaintiff  would  have  received  no  bene- 
fit from  a  sale  on  execution ;  and,  in  case  this  fact  is  establish- 
ed, plaintiff  can  only  recover  nominal  damages  for  the  breach 
of  duty.^  Though  he  cannot  attack  the  validity  of  the  judg- 
ment, it  is  held  that  he  may  show  that  the  property  did  not  be- 
long to  the  defendant,  or  prove,  by  any  means  at  his  command, 
that  plaintiff  suffered  no  damages  from  the  loss  of  the  proper- 
ty.^ Whether  or  not  there  be  a  statutory  limit  to  the  time  for 
which  execution  may  be  withheld,  the  officer  will  not  be  held 
liable  for  the  loss  of  the  property,  where  the  judgment  creditor 
neglects  or  refuses  for  an  unreasonable  time  after  judgment 
to  sue  out  an  execution,  and  the  loss  is  even  remotely  attribu- 
table to  such  delay  .^  Nevertheless,  in  a  case  where  the  officer 
was  ordered  to  attach  real  estate,  which  he  neglected  to  do, 
and  it  was  conveyed  by  the  debtor  before  judgment  in  the  ac- 

23  Oeten  v.  Aehle,  31  Mo.  380. 

1  Phillips  0.  Bridge,  11  Mass  242.   See  WethereU  v,  Hogl^es,  45  Me.  61. 
s  Blake  v.  Kimball,  106  Mass.  115. 

*  Rich  V.  Bell,  16  Mass.  2M. 

*  West  V.  Meserve,  17  X.  H.  432. 

<  Snell  V.  AUen,  1  Swan.  (Tenn.)  208. 
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tion,  he  was  held  liable  for  official  neglect,  although  the  execu- 
tion was  not  placed  in  the  hands  of  an  officer  within  thirty  days 
from  the  rendition  of  judgment.  But  if,  in  such  case,  there 
was  real  estate  of  the  debtor  remaining  on  which  levy  might 
have  been  made,  but  was  not  made,  and  upon  which  the  exe- 
cution might  have  been  levied,  if  the  execution  had  been  plac- 
ed iu  the  hands  of  an  officer  within  thirty  days  from  the  rendi- 
tion of  judgment,  the  value  of  such  real  estate,-  it  was  held, 
should  be  sJlowed  in  reduction  of  damages.^ 

§  232.    Liability  to  Plaintiff  for  Failure  to  Sell  on  Execution. 

— ^But  when  the  delay  in  executing  final  process  is  the  fault  of 
the  officer  himself,  it  is  an  independent  grievance,  for  which 
an  action  lies  against  him  and  his  sureties.  And  in  an  action 
against  him  for  failure  to  levy  the  execution,  he  cannot  set 
up  in  defense  a  previous  unauthorized  sale  of  the  property,  or 
that  he  disposed  of  it  without  the  consent  of  the  creditor.^ 
The  liability  for  failure  to  sell  on  execution  in  attachment, 
is  the  same  as  for  a  similiar  failure  on  execution  in  any  other 
case.  If  such  failure  or  refusal  continue  for  an  unreasonable 
time  after  judgment,  the  plaintiff  may  recover  such  damages 
as  he  has  suffered  by  the  misfeasance.^  If  by  such  neglect  the 
property  is  lost  to  the  plaintiff,  and  the  plaintiff  is  unable  to 
make  the  amount  of  his  judgment,  the  liability  of  the  officer 
will  only  be  limited  by  the  value  of  the  property,  provided 
that  be  within  the  amount  of  the  judgment  recovered  in  the 
original  action.^  Still  the  officer  may  defend  his  refusal  or 
failure  to  sell,  on  the  same  ground  that  he  might  offer  as  an 
excuse  for  refusing  to  levy  the  execution,  make  the  return  of 
such  levy,  or  failure  to  hold  the  property  subject  to  final 
process ;  viz :  that  the  property  did  not  belong  to  the-execu- 
tion  defendant.^  This  he  may  do  only  as  the  defense  can  be 
made,  without  questioning  the  judgment  upon  which  the  exe- 

•  Townsend  v.  Libbey,  70  Me.  162. 

1  Fairbanks  v.  Stanley,  18  Me.  296. 

s  Harris  v,  Kirkpatrick,  35  N.  J.  1*^392;  Dorranoe  v.  Commonwealth,  13  Pft. 
St.  160. 

<  Boyse  v.  Beynolds,  10  Bush,  286;  Neal  v.  Price,  11  Ga.  297. 

4  Union  Bank  v.  Benham,  23  Tex.  143;  Harris  v.  Kirkpatrick,  36  K.  J.  L.  392; 
Mason  v.  Watts,  7  Ala.  703. 
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cation  rests.  If  such  judgment  is  upon  the  daim  of  an  inters 
venor,  as  well  as  in  the  controversy  between  pluntiff  and  de- 
fendant, the  latter's  tide  to  the  property  cannot  be-qaestioned 
by  the  officer,  on  the  ground  that  it  belongs  to  the  interrenor. 

§  233.    Liability  to  PlaintUT  finr  FaUnie  to  Aeeount  for  tlie 

Proceeds-of  Sale. — One  of  the  most  obvious  sources  of  official 
liability,  is  the  duty  to  pay  over  the  money  reaEzed  on  a  sale 
under  execution.  The  question  ceases  to  be  one  of  value,  but 
the  sale  being  fair  and  regular,  the  liability  is  measured  en- 
tirely by  the  amount  bid,  and  for  which  the  property  was  sold, 
less  the  costs  and  charges,  which  are  regulated  by  statute.  It 
does  not  even  depend  upon  the  receipt  of  the  money  for  which 
the  property  is  sold.  If  goods  and  chattels  are  seized  under  a 
writ  of  attachment,  and  ultimately  sold  under  execution  and 
delivered  to  the  purchaser,  the  officer  becomes  liable  for  the 
purchase  price,  whether  the  same  is  paid  or  not.^ 

So  the  officer  becomes  liable  when  the  proceeds  of  the  sale 
are  paid  to  an  auctioneer  employed  by  consent  of  the  parties, 
as  he  is  regarded  as  the  agent  of  the  officer  and  not  of  the  par- 
ties.^ However,  the  officer  incurs  no  liability  for  the  proceeds 
on  account  of  irregularities  in  the  proceedings,  or  even  a  re- 
turn to  the  wrong  officer,  if  the  proceeds  are  properly  applied.^ 

But  he  cannot  take  shelter  behind  an  order  of  court  requir- 
ing him  to  pay  the  money  to  the  wrong  party.  Thus,  when 
two  attachments,  issued  from  different  courts,  at  different 
times,  were  placed  in  the  hands  of  the  same  officer  for  service, 
and  were  both  levied  on  the  same  personal  property,  and  the 
court  from  which  the  junior  attachment  issued  ordered  the 
sheriff  to  sell  the  property  and  pay  the  proceeds  to  its  clerk, 
the  officer  was  held  liable  to  the  senior  attaching  creditor, 
notwithstanding  the  order  under  which  the  money  was  paid  to 
the  other.* 

§  234.    Liability  to  Defendant  for  Taking  Exempt  Property. 

•^The  seizure  of  property  exempt  by  law  from  execution  ren- 

1  Denton  v.  Livingston,  9  Johns.  96. 
s  Griffin  v.  Helmbold,  72  N.  Y.  437. 
«  Bentley  v.  White,  64  Vt.  S&L 
*  Weaver  v.  Wood,  49  CaL  297. 
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ders  the  officer  liable  on  his  bond  to  the  defendant.^  But  this 
liability  cannot,  in  general,  be  capriciously  imposed  by  a  de- 
fendant, who  fails^r  refuses  ta  select  from  specific  articles  such 
as  he  wishes  to  hold  exempt.  In  an  action  for  levying  on  a 
cow  (that  being  one  of  the  articles  specifically  exempt  by  the 
statute),  it  should  appear  either  that  it  was  defendant's  only 
cow,  or  that,  where  there  were  several,  defendant  notified  the 
officer  of  his  election  to  retain  the  one  seized.^  So,  in  an  ac- 
tion for  attaching  household  furniture  claimed  as  exempt,  it  is 
for  plaintiff  to  show  that  a  sufficient  amount  was  not  left  tOHsat- 
isfy  the  requirements  of  the-statute.^  In  other  words,  it  is  not 
sufficient  to  show  that  the  articles  seized  fall  within  the  de- 
scription of  those  exempt.  It  must  appear  that  the  particular 
property  seized  was  property  claimed  under  the  law,*  But 
this  rule  would  not  apply  in  those  States  where  it  is  made  the 
duty  of  the  officer  to  call  the  debtor's  attention  to  the-statutory 
exemption,  and  the  property  was  seized  and  removed  without 
first  performing  this  part  of  his  duty.^ 

The  measure  of  damages  in  case  of  a  levy  on  exempt  prop- 
erty, is  much  the  same  as  in  case  of  any  other  wrongful  seiz- 
ure. In  general,  it  is  the  cost  of  restoring  the  goods  to  the 
possession  of  the  party  from  whom  it  was  wrongfully  taken.® 
When  the  attached  property  is  totally  lost  while  in  the  hands 
of  the  officer  under  wrongful  attachment,  the  measure  of  dam- 
ages will  be  its  value,  otherwise  the  amount  of  the  deterioration 
in  value,  and  the  cost  of  returning  it,  would  be  all  that  could  be 
recovered  in  an  action  against  the  officer."^  This,  however,  does 
not  prevent  the  recovery  of  damages  for  other  breaches  of  duty 
in  the  manner  of  making  the  levy.^  In  an  action  by  the  attach- 
ment defendant  against  the  officer,  the  proceedings  in  the  at- 
tachment may  be  offered  in  evidence  to  justify  the  seizure  of 
goods  claimed  as  exempt ;  and  where  such  proceedings  show 

1  State  V.  Moora,  19  Mo.  969;  Peeler  u.  Stebbins,  26  yt.644;  Deyo  v.  Jenniaon, 
10  Allen,  410. 
s  Howard  v.  Fan,  18  N.  H.  457;  Smith  t7.  Chad  wick,  51  Me.  615. 

•  Gay  V.  Southworth,  113  Mass.  333. 
^  Glapp  V.  Thomas,  6  Allen,  158. 

&  State  V.  Carroll,  9  Mo.  App.  275.. 

•  Seltz  V.  Belden,  48  la.  45. 

Y  Boatwright  v.  Stewart,  37  Ark.  614. 

•  Infra,  §  239. 
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that  the  ground  of  attachment  relied  on  la  that  the  debtor 
about  to  leave  the  iitate,  was  a  non-resident,  or  other  gronnd 
which  cuts  off  the  statutory  exemption,  the  defense  will  be 
good  so  far  as  the  officer  is  concerned.^  Bat  when  property 
attached  as  the  property  of  A  was  claimed  by  B,  whose  claini 
was  successfully  resisted  by  the  officer,  it  cannot,  in  a  subse- 
quent action  by  A,  for  taking  exempt  property,  set  op  the 
claim  of  B  to  defeat  A's  title.^ 

§  235.  Liability  to  Defendant  for  Seizure  of  Property  under 
Void  Writ. — An  unlawful  levy  of  attachment  on  mesne  pro- 
cess, under  a  void  writ,  was  held  at  common  law  such  a  tor- 
tious taking  of  property  as  would  support  an  action  of  trover 
against  the  offending  of&cer.^  So  it  is  laid  down  in  New  York, 
that  a  void  writ  does  not  protect  at  any  time.  And  when  it  is 
sufficiently  irregular  to  render  it  voidable,  an  action  will  lie  af- 
ter it  is  set  aside  for  acts  done  under  it.  But  if  it  be  regular- 
ly issued  the  officer  may  justify  his  acts  under  it,  even  after  it 
has  been  set  aside  for  error .^  So,  also,  in  Massachusetts,  mon- 
ey held  under  an  invalid  attachment  may  be  recovered  from 
the  officer  in  an  action  for  money  had  and  received.'  And  in 
some  of  the  States,  as  we  have  seen,  the  writ  of  attachment  is 
held  void,  when  issued  upon  an  affidavit  which  omits  essential 
allegations.^  In  contests  with  the  defendant,  as  well  as  with 
third  persons,  where  the  validity  of  the  attachment  is  brought 
in  question,  the  officer  may  justify  his  acts  by  the  writ  under 
which  he  levies.  And  although  the  writ  does  not  show  on 
its  face  the  making  of  the  necessary  complaint,  or  the  filing 
of  the  bond,  it  is  held  that  the  officer  will  be  justified  if  he 
obeys  the  precept.^    He  is  protected  in  making  any  levy  which 

•  McBrayer  v.  Dillard,  49  Ala.  174. 

^  Fobs  v.  Stewart,  14  Me.  312.  [It  is  also  decided  in  this  case,  that,  where  haj 
for  sheep  is  claimed  as  exempt,  the  debtor  will  not  be  entitled  to  the  hay,  un- 
less  it  appears  that  he  has  the  sheep.] 

1  Jones  V.  Buzzard,  2  Ark.  415.  It  is  held  in  Missouri,  where  the  officer  sells 
property  under  an  execution  insufficient  to  authorize  the  sale,  but  realizes 
more  than  it  is  worth,  he  is  only  liable  for  nominal  damages.  Metzner  v.  Gra- 
ham, 57  Mo.  404. 

«  Day  V,  Bach,  87  N.  Y.  56. 

s  Allen  V,  Wright,  134  Mass.  347. 

*  Ante,  §§  40,  55, 73 ;  Mathews  v.  Densmere,  43  Mich.  461.  CfontrOt  State  v,  Fos^ 
ter,  10  la.  435. 

6  Garnet  v.  Wimp,  3  B.  Mon.  360. 
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the  law  compels  him  to  make,  notwithstanding  mere  irregu- 
larities in  the  process.^  As  to  what  is  requisite  to  the  writ, 
in  order  to  render  it  sufficient  to  require  him  to  act,  and  to  en^ 
able  him  to  justify  his  acts  under  it,  may  be  determined  by  the 
local  law  prescribing  what  it  shall  set  forth.  But  there  is  at 
least  one  question  of  law  which  he  must  determine  for  him- 
self at  the  risk  of  incurring  liability  as  for  an  unauthorized 
levy,  and  that  is  whether  the  court  from  which  the  writ  pro- 
ceeds is  one  of  competent  jurisdiction.  A  writ  issued  from  a 
court  without  jurisdiction  of  the  subject  matter,  can  be  no  pro- 
tection to  the  o£Scer  who  undertakes  to  execute  it.  But  the 
writ  of  a  justice  of  the  peace,  in  a  matter  of  which  he  has  ju- 
risdiction, will  protect  an  officer  who  levies  the  attachment,  to 
the  same  extent  as  though  it  were  issued  by  a  court  of  record ;  '^ 
and,  as  it  is  held  in  Iowa,  will  serve  as  a  justification  of  the 
levy,  notwithstanding  the  absence  of  a  sufficient  affidavit.^ 
Where  the  statute  declared  that  an  attachment  issued  without 
the  execution  of  the  prescribed  bond,  or  where  no  such  bond 
was  returned,  should  be  void^  it  was  construed,  in  order  to  pro- 
tect the  officer,  to  mean  voidable  merely,  and  prima  facie  a 
justification  of  the  officer  or  party  acting  under  the  process.^ 
But  this  method  of  construction  is  not  generally  favored  in 
connection  with,  attachment  laws.  When  the  writ  issues  from 
a  court  having  jurisdiction  to  issue  writs  of  that  nature,  and  it 
is  legal  in  form,  containing  nothing  to  fairly  notify  the  officer 
that  it  is  issued  without  authority  of  law,  it  will  generally  pro- 
tect him  in  making  the  levy.  But  where  this  is  the  rule,  it  is 
still  held  that  when  the  officer  justifies  under  the  writ,  he  must 
prove  the  original  debt.^^ 

It  is  also  held,  that  the  officer  cannot  justify  the  seizure  of 
goods  under  a  writ  that  it  was  his  duty  to  return  into  court, 
without  showing  that  it  was  so  returned,  even  though  it  was 
not  returnable  at  the  time  the  action  was  brought. ^^  Never- 
theless, where,  after  the  levy,  the  goods  Were  released  on  re- 

*  Stevenson  v.  McLean,  5  Humph.  332;  Beams  v,  McNail,  9  Humph.  642^ 

7  State  V.  Foster,  10  la.  435;  Banta  v.  Beynolds,  3  B.  Mon.  SO. 

8  State  17.  Foster,  10  la.  436;  Fulton  v.  Heaton,  1  Barb.  60a 
^  Banta  v,  Reynolds,  3  B.  Mon.  80. 

^  Hines  v.  Chambers,  29  Mimu  7;  Newton  v.  Brown,  2  Utah,  128» 
u  WUliams  v.  Babbett,  14  Gray,  141. 


§  236  LIABILITT  OF  EXECfUnTE-OFFIGEBB.  444 

quest  of  the  defendant,  who  deposited  with  the  officer  a  snm 
of  money  instead,  and  the  officer  made  a  return  as  of  the  at- 
tachment of  the  money,  it  was  held  by  the  same  court,  that 
the  defendant  could  not  maintain  an  action  against  the  officer 
for  the  original  attachment,  though  it  was  not  returned  to 
court. ^^  In  no  case  can  the  officer  justify  under  a  writ  which 
was  not  received  by  him  at  the  time  the  levy  was  made,  and 
such  levy  will  be  absolutely  void,  though  the  writ  be  subse- 
quently placed  in  his  hands.^  It  is  an  indispensable  condition 
that  the  writ,  in  order  to  justify  proceedings  under  it,  shall  be 
regular  on  its  face.  It  was  accordingly  held  that  the  inser- 
tion of  fictitious  names  would  vitiate  the  attachment,  and  ren- 
der the  officer  liable  for  seizure  of  defendant's  property." 
When  the  officer  seeks  to  justify  the  seizure  of  property  under 
the  precept  of  the  writ,  such  justification  must  be  specially 
pleaded,  as  it  cannot  be  shown  under  the  general  issue.^  It 
was  even  held  at  one  time  in  New  York,  that  where  an  officer 
undertook  to  justify  under  an  execution,  he  must  set  it  out 
verbatim^  or  show  the  jurisdiction  of  the  court  from  which  it 
issued,  otherwise  he  would  be  presumed  to  have  been  a  tres- 
passer.^^ 

§  236.  Liability  to  Defendant  for  Refiising  to  Release  At- 
tached Property  on  Tender  of  a  Bond. — Where  the  statute  pre- 
scribes that  the  officer  shall  accept  satisfactory  security  for  the 
forthcoming  of  the  property,  he  cannot  capriciously  refuse  to 
do  so  without  incurring  liability  to  the  defendant.  This  is 
manifestly  a  provision  made  for  the  benefit  of  the  defendant, 
to  enable  him  to  retain  the  actual  possession  and  use  of  the 
chattels  pending  the  litigation;  and  where  the  language  of  the 
statute  is,  that  the  officer  may  accept  such  security  in  lieu  of 
the  property,  such  language  would  be,  under  the  rules  of  con- 
struction, interpreted  to  mean  that  he  must  accept  such  security 
when  sufficient.  The  bond  given  for  the  forthcoming  of  the 
property  must,  however,  be  distinguished  from  a  voluntary  un- 

M  Taylor  v.  Knowlton,  10  Allen,  187. 

M  Wales  V,  Clerk,  43  Conn.  183. 

w  Patrick  ».  SoUnger,  9  Daly  (N.  Y.)  14a 

^  Briggs  V,  Mason,  31  Vt.  433. 

^  Cleveland  v,  Bogers,  6  Wend.  438. 
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dertaking  to  indemnify  the  o£Scer  for  the  consequences  of  diso- 
bedience to  the  precept  of  his  writ.  A  bond  of  this  latter  des- 
cription is  never  provided  by  statute,  and  has  no  force  as  a 
common  law  bond,  for  the  reason  that  it  is  against  public  policy.^ 
It  is  only  the  statutory  bond  which  the  officer  has  no  right  to 
refuse.  The  acceptance  of  such  collateral  undertakings  as  are 
customary,  are  optional  with  the  officer.  He  may  reject  all 
such  offers  of  indemnity  or  security,  even  when  they  do  not 
possess  the  vicious  element  of  contracts  to  indemnify  for  neglect 
of  duty,  and  follow  the  precept  of  the  writ  without  incurring 
liability,  however  disastrous  the  consequences  may  be  to  the 
defendant.^  The  writ  itself,  under  some  of  the  statutes,  con- 
tains a  mandate  in  the  alternative,  to  seize  and  hold  the  prop- 
erty, or  return  a  sufficient  undertaking  in  lieu  thereof.^  Where 
this  is  the  case,  there  can  be  no  doubt  as  to  the  duty  of  the 
officer  to  accept  and  return  the  bond,  and  for  a  failure  to  do  so, 
he  would  be  liable  to  the  defendant  for  the  damages  resulting 
from  his  breach  of  duty.^  He  might  justify  his  refusal  by 
showing  that  the  bond  was  insufficient,  where  its  approval  was 
not  to  be  determined  by  the  court  or  some  other  officer.  But 
when  the  bond  is  approved  by  the  court  or  officer  to  whose 
judgment  its  sufficiency  is  submitted  by  law,  the  attaching  offi- 
cer has  no  authority  to  substitute  his  opinion  for  that  of  the 
approving  officer,  and  capriciously  reject  the  bond  as  insuffi- 
cient. 

§  237.    Liability  to  Defendant  for  False  Return.— For-mak- 

ing  a  false  return  of  his  acts  under  the  writ,  the  officer  may 
render  himself  liable  to  either  party  thereby  injured.  The  fals- 
ity of  the  return  is  actionable,  for  the  reason  that  it  may  bind 
the  party  to  the  action  to  his  injury.  As  to  all  facts  of  which 
it  is  taken  as  conclusive  between  the  parties,  it  may  not  be  dis- 
puted in  the  action  ;  but  this  does  not  prevent  the  party  bring- 
ing an  action  for  such  false  account  of  the  acts  of  the  officer, 
and  holding  him  liable  for  the  damages  to  the  party  thus  con« 

1  Ante,  Ch.  XIV. 

«  Wallace  v.  Berry.  51  Vt.  602. 

*  Code  of  Civ.  Proo.,  Gal.,  §  540. 

«  Peiioe  V.  Partridge,  3  Met.  (Mass.)  41 
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eluded.  The  false  return  may  injure  defendant  in  several 
ways.  It  may  recite  that  no  claim  of  exemption  was  made,  or 
fail  to-recite  that  such  claim  was  made  in  accordance  with  the 
facts.  It  may  falsely  state  that  defendant's  exempt  property 
was  set  out  to  him,  or  that  there  was  an  appraisement,  or  that 
the  property  was  seized  within  the  officer's  bailiwick,  or  was 
Yolnntarily  surrendered  to  the  officer.  It  may  injure  the  de- 
fendant by  falsely  classing  him  with  debtors  who  were  not  en- 
titled to  any  exemption  whatever.  The  statement  that  the 
property  was  taken  into  possession  by  the  officer  may  be  false. 
The  return  may  be  false  as  to  the  date  of  the  levy,  thereby 
concealing  its  invalidity.  Any  one  or  more-of  the  facts  upon 
which  the  defendant  has  a  right  to  rely  as  a  defense  to  the  at- 
tachment, may  be  so  falsified  by  the  return  as  to  prevent  such 
defenses  from  being  made  effectually.  And  it  matters  not 
whether  such  falsehoods  are  in  the  original  return,  or  in  an 
amendment  thereto,  made  for  the  purpose  of  defeating  any  such 
defense.  If  it  be  the  return  which  affects  the  defendant's 
rights  injuriously,  the  officer  and  his  sureties  on  the  bond  will 
be  required  to  respond  in  damages  to  the  extent  of  such  injury, 
whatever  may  be  the  result  of  the  action  between  plaintiff  and 
defendant  in  the  attachment  suit. 

§  238.  Liability  to  Defendant  for  Failure  of  Duty  as  Custo- 
dian.— For  a  negligent  loss  or  destruction  of  property  attached 
on  mesne  process,  there  is  no  good  reason  why  the  officer 
should  not  be  held  liable  to  the  defendant  as  well  as  to  the 
plaintiff,  even  where  the  latter  prevails  in  the  suit.  True,  the 
property  is  not  to  be  returned  to  the  defendant,  but  it  is  to  be 
applied  to  the  payment  of  his  debt.  If  not  so  applied,  the 
debt  remains  unsatisfied,  and  while  it  so  remidns  by  the  act 
of  the  officer,  the  defendant  is  damaged  by  his  misfeas- 
ance or  malfeasance.  This  is  sufficient  ground  upon  which  to 
predicate  liability  on  the  official  bond.  It  might  be  held  other- 
wise, if  the  debt  were  cancelled  to  the  extent  of  the  value  of 
the  property  seized,  but  this  is  not  the  case.  Besides,  the  en. 
tire  property  seized  may  not  be  required  to  satisfy  the  debt 
sued  for.  And  where  there- is  a  surplus  in  value  after  satisfy- 
ing the  judgment,  this  surplus  should  be  restored  to  the  own- 
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er.^  If  lost  or  destroyed  through  the  carelessness  or  negligence 
of  the  officer,  he  should  be  held  liable  on  his  bond  to  the  defend- 
ant therefor.  It  is  no  defense  to  an  action  of  trover  against 
the  officer,  that  the  property  has  been  delivered  to  the  plaintiff 
in  the  action,  by  order  of  the  justice  of  the  peace  who  issued 
the  writ  of  attachment.  It  was  the  duty  of  the  officer  to  keep 
the  property  in  his  own  custody  to  abide  the  judgment.  The 
order  for  its  delivery  to  plaintiff  was  made  without  jurisdic- 
tion, and  was  not  entitled  to  obedience.^ 

The  officer  is  under  obligation  to  the  debtor  whose  proper- 
ty is  seized,  to  keep  it  safely  and  carefully,  to  the  end  that  it 
may  not  be  injured  while  in  his  custody.  He  is  not  entitled 
to  the  general  use  of  attached  property,  and  is  liable  for  all  in- 
juries that  occur  from  its  use  by  himself,  or  his  subordinates 
or  agents.  By  appropriating  articles  in  his  custody  to  use,  or 
permitting  it  to  be  done  by  his  agents,  he  becomes  a  trespass- 
er ab  initio^  and  may  be  required  to  answer  to  defendant  for 
their  value ;  the  fact  that  it  is  finally  sold  on  execution  being 
only  a  mitigation  of  damages.^  And  where,  after  seizure,  the 
property  is  used  by  the  plaintiff  with  the  consent  of  the  officer, 
they  both  become  trespassers,  and  are  liable  jointly  or  sever- 
ally for  the  injuries  to  the  property  from  such  use.^  But  it 
must  be  understood  that,  in  order  to  incur  liability,  the  use  to 
which  the  'property  is  put  by  the  officer  must  be  for  his  own 
benefit,  or  the  benefit  of  some  one  other  than  the  defendant 
himself.  The  use  of  defendant's  horse  and  wagon,  while  the 
same  is  under  seizure,  to  remove  other  attached -property  that 
belongs  to  defendant  to  a  proper  place  for  storage,  will  not 
render  the  officer  liable,  provided  neither  horse  nor  wagon  is 
injured  by  such  use.* 

The  officer's  duty  to  care  for  the  property  continues  while  it 
remains  in  his  actual  custody,  and  even  after  he  has  given  notice 
to  defendant  that  it  is  released  from  the  attachment,  he  will  be 
liable  for  any  injuries  it  may  sustain  until  he  actually  restores 

^  The  officer  has  no  right  to  use  the  BozplixB  money  for  the  purpose  of  paying 
other  debts  of  the  defendant.— Oeps  v.  Baird,  8  Oh.  St  277* 
s  Welch  v.  Jamison,  1  How.  (Miss.)  160. 
•  Briggs  V,  Gleason,  29  Yt  78;  OolUnao.  Perkins,  31  Yt.  62^. 
«  Lamb  v.  Day,  8  Yt.  407;  30  Am.  Dec.  479. 
•Paalt;.SUson,22Yt.231;  MAm.  Dec75.   See  Dean  o.  Bailey,  12  Yt  143. 
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it  to  the  possession  of  the  owner.^  But  the  officer  will  not  be 
liable  for  the  loss  of ,  or  injuries  to,  property  that  occur  without 
want  of  reasonable  care  on  his  part.  He  cannot  be  held  for 
the  value  of  a  horse  that  died  without  coming  into  his  posses- 
sion, cr  the  possession  of  his  baileeJ  But  when  the  property 
is  lost  by  the  negligence  or  willful  wrong  of  one  to  whom  the 
officer  entrusts  it,  the  act  of  the  agent  will  be  imputed  to  the 
principal,  as  though  it  were  done  or  suffered  by  himself,  and 
he  will  be  held  liable.  As  where  the  officer  attached  money, 
and  left  it  in  the  hands  of  a  receiptor,  he  was  held  liable  to  the 
defendant  therefor  on  dissolution  of  the  attachment.^  And 
when,  in  disregard  of  his  duties  as  a  mere  custodian,  he  sells 
the  property  without  authority,  the  owner  may  bring  an  action 
against  him  for  its  value,  without  awaiting  the  determination 
of  the  attachment  suit.^  This  does  not  prevent  him  from  dis- 
posing of  perishable  articles.  This  is  a  duty  which  he  owes, 
as  we  have  seen,  alike  to  both  parties,  as  it  is  a  measure  author- 
ized for  the  preservation  of  the  property .^^  But  it  has  been 
held  that  hay  is  not  such  a  perishable  article  as  the  officer  may 
sell  pending  the  action ;  and  where  the  sheriff  sold  a  quantity 
of  hay  while  it  was  held  under  attachment,  he  was  liable  for 
its  value  at  the  time  of  sale,  rather  than  at  the  time  it  was  de- 
manded.^^ 

So  goods  of  a  particular  character,  the  value  of  which  is  con- 
trolled by  the  prevailing  fashion,  are  not  regarded  as  perish- 
able, merely  because  the  fashions  may  change  while  they  are 
held  in  custody.  To  be  properly  classed  as  perishable,  the 
property  must  beof  a  kind  that  is  likely  to~decay.^ 

§  239.  Liability  to  Defendant^  for  Injuries-arising  from  the 
Manner  of  Making  the  Levy. — ^The  officer  is  bound,  in  making 

•  Becker  v.  Bailies,  44  Conn.  167. 

7  Turney  v.  Garter,  8  Baxter,  199.  The  sheriff  is,  ordinarily,  protected  in  in^ 
ciirring  the  necessary  expenses  of  custody,  and  they  will  be  taxed  as  costs; 
but  when  extra  expenses  are  incurred  at  the  request  of  defendant,  who  agrees 
to  pay  them,  they  cannot  be  so  taxed.— Brown  o.  Cooper,  65  How.  Pr.  126. 

>  Watkins  v.  Cawtbom,  3S  La.  An.  1194. 

9  Boss  v.  PhUbriok,  90  Me.  29. 

w  Supra,  §  230. 

u  Newman  v,  Kane,  9  Kev.  234;  Campbell  v.  Johnson,  11  Mass.  184;  Barrett 
V.  White,  3  N.  H.,  210;  14  Am.  Dec.  362. 
^  Fisk  V.  Spring,  26  Hun.  367. 
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the  levy,  to  respect  certain  personal  rights  of  the  defendant,  for 
infringing  which  he  may  render  himself  and  his  sureties  liable. 
He  is  not  at  liberty  to  rummage  the  debtor's  pockets,  or  willfully 
assault  his  person,  in  an  endeavor  to  secure  money  or  other  val- 
uables in  his  immediate  possession.  And  though  the  seizure 
may  be  accomplished  without  resorting  to  rude  violence,  it  is 
none  the  less  a  trespass  on  the  part  of  the  o£Scer  who  makes 
it  in  disregard  of  that  sacredness  of  person  which  the  law  guar- 
antees to  debtors,  as  well  as  others.  Thus,  a  watch  carried 
about  the  person,  while  so  in  possession  being  free  from  at- 
tachment, could  not  be  taken,  under  a  writ  by  the  officer  to 
whom  it  was  handed  to  examine,  it  being  still  attached  to  the 
person  of  the  debtor  by  a  silken  cord.  And  the  officer  sever- 
ing this  cord  to  gain  possession  of  the  watch,  was  held  to  have 
committed  a  trespass,  for  which  he  was  liable  to  the  debtor.^ 
So  the  breaking  in  of  the  outer  door  of  the  dwelling-house,  for 
the  purpose  of  levying  an  attachment,  is  unlawful,  and  not 
only  renders  the  attachment  void,  but  is  actionable  at  the  suit 
of  the  party  injured,  though  it  be  the  ddbtor  against  whom  the 
levy  is  made.^  And  though  the  fact  that  the  purpose  of  mak* 
ing  a  forcible  entry,  and  incidentally  assaulting  plaintiff,  is  to 
levy  on  attachable  goods,  may  be  shown  in  mitigation,  it  will 
not  justify  the  act  nor  give  validity  to  a  levy  thus  made.^  The 
house  is  none  the  less  secured  against  forcible  entry  to  execute 
civil  process,  when  it  consists  merely  of  a  single  apartment  in  a 
building.  And  where  the  officer  has  gained  admission  to  the 
common  entry,  he  has  no  right  to  force  an  entrance  into  the 
apartment  occupied  by  the  debtor.^ 

But  it  is  held,  that  the  officer  may  break  open  the  door  of  a 
warehouse  in  which  the  goods  are  stored,  on  a  refusal  of  ad- 
mission by  a  person  in  charge  of  the  key.^  So  the  opening 
of  a  safe,  and  taking  therefrom  a  box  containing  defendant's 
property,  was  held  a  proper  act  in  executing  a  writ  of  attach- 
ment.^   But  the  officer  is  liable,  where  he  avails  himself  of  a 

1  Hack  u.  Parks,  S  Gray,  517. 

s  nsley  v.  NioholSp  12  Pick.  26^  22  Am..  Deo.  42S. 

<  Paine  v,  Farr,  118  Mass.  74. 

*  Swain  V.  Mizner,  8  Gray,  182. 

6  Burton  v,  Wilkinson,  18  Vt.  186;  46  Am.  Deo.  145. 

•  U.  S.  V.  Graflf,  67  Barb.  304. 

I.  Attach.— 29. 
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fraud  practiced  upon  the  defendant  for  the  porpose  of  gaining 
possession  of  property.  Thas,  where  the  creditor  induced  the 
defendant  to  bring  from  another  State,  property  which  was 
there  exempt,  into  the  officer's  bailiwick  where  it  was  not  ex- 
empt, and  when  there,  the  officer  seized  it  onder  color  of  a  writ 
of  attachment,  both  officer  and  creditor  were  held  liable,  not- 
withstanding the  former  was  ignorant  of  the  fraud  at  the  time 
it  was  perpetrated  by  the  creditor  J 

Obtaining  possession  of  a  def endant'is  property,  by  means  of 
an  arrest,  when  attachment  of  the  property  is  the  prime  object 
of  the  arrest,  is  such  an  unlawful  infringment  of  the  debtor's 
right  to  personal  security  and  personal  liberty,  as  to  give  him 
a  right  of  action  against  the  officer,  and  vitiate  the  attachment.^ 
And  so,  when  a  levy  is  made  on  real  estate,  it  being  no  part  of 
the  officer's  duty  to  disturb  the  debtor's  possession  of  the  prop- 
erty, nor  to  put  the  plaintiff  or  any  one  else  in  possession  be- 
fore or  after  the  sale,  any  act  he  may  do  or  undertake  in  this 
behalf,  under  color  of  his  office,  will  render  him  liable  on  his 
bond  to  the  party  injured,^  as  for  an  unnecessary  occupation 
of  the  premises  seized  under  the  attachment,  or  the  exclusion 
of  the  owner  from  a  store.^^ 

In  making  the  levy,  the  officer  is  under  obligation  to  defend- 
ant, as  well  as  to  plaintiff,  to  employ  proper  agents  or  keepers, 
who  will  pay  proper  respect  to  defendant's  personal  rights  in 
the  premises.  Where  a  sheriff  entered  a  private  house,  and 
placed  in  charge  of  the  property  there  levied  on  a  drunken 
.  keeper,  he  was  held  liable  as  a  trespasser  ah  initioy^  Any 
abuse  of  authority  is  actionable  at  the  suit  of  the  debtor,  when 
he  is  injured  either  in  his  person  or  estate.  It  was  held  such 
an  abuse,  where  hay  was  attached  and  removed  in  an  improper 
season,  so  that  it  was  damaged,  although  it  was  expressly  de- 
cided that  it  was  not  only  attachable,  but  removable.^  But  in 
order  to  render  an  officer  liable  as  a  trespasser  from  the  begin- 

7  Deyo  V.  Jennisoiif  10  Allen,  41(1 
>  Ante,  §§  130,  221. 
•  Wood  0,  Wler,  5  B.  Mon.  544. 
M  Perry  v.  Carr,  42  Vt.  50. 
"^  Malcoxn  v.  Spoor,  12  Met.  (Mass.)  279. 

u  Barrett  v.  White,  3  K.  H.  210;  14  Am.  Dec.  852;  Campbell  e^  Jolinsoiirll 
Mass.  184. 
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ning,  where  the  original  taking  was  lawful  and  done  in  a  prop- 
er manner,  it  is  held  that  it  must  appear  by  subsequent  illegal 
acts,  of  io  gross  or  violent  a  character  as  to  amount  to  a  willful 
abuse  of  authority,  that  the  officer  intended  from  the  first  to 
do  wrong.  The  question  submitted  to  the  jury  is  here  held  to 
be  one  of  intention,  to  be  arrived  at  by  subsequent  acts.  All 
mere  mistakes  or  errors  of  judgment,  such  as  might  be  com- 
mitted by  a  person  of  ordinary  care,  are  held  not  to  indicate 
any  such  original  intention  to  abuse  the  authority  under  which 
the  levy  was  made  ;  but  there  must  be  such  a  complete  depart- 
ure from  the  line  of  duty,  such  an  improper  and  illegal  exer- 
cise of  authority,  to  the  prejudice  of  another,  as  will  warrant 
the  conclusion  that  its  perpetrator  intended  to  do  wrong,  and 
use  his  legal  authority  to  cover  his  illegal  conduct.^^  All  this 
qualification  of  the  officer's  liability,  however,  must  not  be  un- 
derstood, even  where  the  authority  cited  is  accepted,  as  fur- 
nishing a  protection  to  the  officer  by  a  mere  disclaimer  of  inten- 
tional forong.  Whether  a  wrongful  act  is  intentionally  wrong 
or  not,  cannot  be  determined  by  the  perpetrator's  judgment  of 
right  and  wrong.  The  question  of  intention  only  goes  to  the 
act,  and  it  is  immaterial  whether  the  officer  believed  it  to  be 
right  or  not. 

§  240.  Liability  to  Defendant  for  Faihire  to  Rettim  Prop- 
erty on  Dismissal  of  Attachment — When,  at  any  stage  of  the 
proceedings,  the  attachment  is  dissolved,  whatever  may  be  the 
judgment  of  the  court  thereafter  as  to  the  merits  of  the  contro- . 
versy  in  regard  to  the  indebtedness,  it  is  the  plain  duty  of  the 
officer  to  restore  the  attached  property  to  the  owner.^  The  at- 
tachment failing,  and  there  being  no  intervening  claims  to  the 
property,  it  goes  back  to  the  defendant  from  whom  it  was 
taken,  and  for  a  failure  to  restore  it  he  has  an  action  against 
the  officer.  Such  restoration  must  be  actual.  It  is  not  suffi- 
cient to  notify  defendant  that  the  attachment  is  dismissed  and 
the  property  released.  What  the  officer  has  done  by  way  of 
taking  possession  must  be  undone.  His  steps  must  be  retraced. 
An  order  upon  the  bailee  does  not  discharge  the  officer  from 

u  Taylor  v,  Jones,  42  K.  H.  26. 
^  Watkins  v.  Cawthorne,  33  La.  Azu  1191 
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liability,  which  continues  until  the  property  is  under  the  un- 
disputed control  of  the  defendant  or  his  assignee.^  And  the 
amount  of  an  outstanding  mortgage  on  the  property,  in  f  a^or  of 
a  third  person,  is  not  to  be  deducted  from  the  damages  accru- 
ing to  defendant  in  case  of  the  loss  of  his  property.^  A  refusal 
by  a  constable  to  restore  attached  property  on  a  decision  in 
favor  of  defendant  is  a  breach  of  his  official  bond,  and  judg- 
ment against  the  officer  for  conversion  of  the  property  is  con- 
clusive upon  him  in  an  action  on  the  bond.^ 

It  is  obvious  that  the  officer  in  possession  of  property  after 
dissolution  of  the  attachment,  cannot  shield  himself  from  lia- 
bility for  a  failure  to  restore  it  to  the  defendant  by  the  suffi- 
ciency of  the  writ,  or  the  regularity  of  proceedings  there- 
under.  Where  the  attachment  is  dissolved  by  proceedings  in 
bankruptcy,  the  obligation  to  restore  the  property  to  the  as- 
signee still  rests  upon  the  officer,  though  the  regularity  of  the 
attachment  proceedings  may  protect  the  plaintiff  from  any 
share  of  responsibility  for  the  officer's  subsequent  failure  to 
restore.* 

Under  the  New  Vork  statutes,  no  "poundage  "  can  be  charged 
if  the  case  is  settled.^ 

§  241.    Liability  to  Third  Persons  whose  Property  is  Seized. 

— ^For  the  seizure  of  property  of  any  one  other  than  the  defend- 
ant in  the  attachment  suit,  the  officer,  in  general,  becomes  liable 
to  the  owner,  precisely  as  though  he  had  acted  without  any  pro- 
cess whatever.  And  for  the  reason  that  the  act  is  done  under 
color  of  official  authority,  the  sureties  on  his  official  bond  be- 
come liable  with  him.^    And  it  is  not  a  sufficient  excuse  for 

I 

s  Becker  v.  Bailies,  44  Conn.  167. 
>  Becker  v.  Bailies,  44  Conn.  167. 
4  Dennie  v.  Smith,  129  Mass.  143. 
fi  Hall  V.  Waterbury,  5  Abb.  New  Oases,  374;  57  How.  Pr.  131. 

0  Germ.  Am.  B*k  v.  Morris  Ban  Goal  Co.,  68  N.  Y.  585;  Ridlon  u.  FlaniKan, 
12  Hun.  115. 

1  Caldwell  v.  Arnold,  8  Minn.  265;  Bonlware  v,  Craddock,  30  Gal.  190;  Yar- 
borough  r.  Harper,  25  Miss.  112;  Lyon  v.  Oovee,  15  Ala.  360;  Gimble  v.  Ackley, 
12  Iowa,  27;  Ledley  v.  Hays,  1  Gal.  160;  Jamison  v.  Hendricks,  2  Blackf.  94; 
Hicks  V.  Cleveland,  48  N.  Y.  84;  Archer  v.  Noble,  3  Greenl.  (Me.)  418;  State  v. 
Fitzpatrick,  64  Mo.  185;  Van  Pelt  v.  Littler,  14  Gal.  194;  Bodrignes  o.  Trevino, 
54  Tex.  198.  **  Trustees,"  in  domestic  attachment  in  Pennsylvania,  are  held 
not  to  be  ministerial  officers,  but  are  clothed  with  extraordinary  dlscretionazy 
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sach  seizure  that  the  property  is  in  the  possession  of  the  debtor, 
held  under  lease  from  the  owner,  whether  compensation  is 
agreed  upon  for  its  use  or  not.^  And  where  the  seizure  is 
made  by  a  deputy  sheriff  under  color  of  process,  the  liability  of 
the  sheriff  and  his  sureties  is  the  same  as  though  it  were  made 
by  the  sheriff  in  person.*  Where  property  is  thus  taken  from 
one  rightfully  in  possession,  such  possession  will  be  sufBcient 
to  support  an  action  of  trespass  de  bonis  asportatis  against  the 
o£Scer.^  Ordinarily,  the  action  may  be  maintained  by  the  party 
80  dispossessed,  without  any  previous  demand  for  the  property, 
or  eren  a  notice  of  claim.^  So,  where  an  officer  seized  a  pair  of 
oxen,  the  property  of  one  who  was  not  a  party  to  the  action  in 
which  the  writ  was  issued,  it  was  held  that  the  owner  could 
maintain  trespass  against  the  attaching  officer  without  any 
notice  of  his  claim,  and  notwithstanding  that  the  same  oxen 
had  been  previously  seized  in  attachment  against  the  same  de- 
fendant, and  released  without  any  claim  being  made  by  the 
owner .^  So  a  mortgagee  may  maintain  an  action  of  replevin 
against  the  officer  for  an  illegal  seizure  of  mortgaged  goods.^ 
Neither  notice  of  claim,  demand,  or  intervention  are  neces- 
sary, as  a  general  rule,  to  perfect  the  owner's  right  of  action 
against  the  officer  and  his  sureties.^  And  even  where  the  owner 
makes  statements  as  to  the  course  he  intends  to  pursue  to  try 
his  title,  such  statements,  however  inconsistent  they  may  be 
with  his  subsequent  acts,  will  not  prevent  him  from  bringing 
an  action  of  trover  or  trespass.^  Nor  does  giving  a  receipt  by 
the  claimant  for  the  goods,  when  attached  as  the  property  of 

powers,  and  any  act  of  theirs  under  advice  of  counsel,  in  good  faith,  wiU  not 
make  them  liable  for  errors  of  fact  or  law.— Bradley's  Appeal,  89  Pa.  St.  5U. 
«  Walcot  V,  Pomeroy,  2  Pick.  121. 

*  Commonwealth  v,  Stockton,  5  Mon.  192;  State  v.  Moore,  19  Mo.  369;  Van 
Pelt  V.  Littler,  14  Cal.  194;  Garmack  v.  Commonwealth,  5  Binn,  184;  Archer  v. 
Kobie,  3  Greenl.  418;  Forsythe  v,  Ellis,  4  J.  J.  Marsh,  299;  Sangster  t;.  Common- 
wealth, 17  Gratt.  124. 

*  Hanmer  v,  Wilsey,  17  Wend.  91;  Lyon  v.  Govee,  15  Ala.  360. 

<  Woodbury  v.  Long.  8  Pick.  543;  19  Am.  Dec.  345;  Stickney  v.  Davis,  16  Pick. 
19;  Ledley  v.  Hays,  1  Gal.  160;  Hicks  v.  Cleveland,  48  N.  Y.  84;  Kluender  v. 
Lynch,  2  Abb.  Ap.  538. 

*  Stickney  v.  Davis,  16  Pick.  19. 
f  AUen  V,  Wright,  134  Mass.  347. 
«  Eichardson  v.  Hall,  21  Md.  39a 
9  Cook  V,  Hopper,  23  Mich.  511. 
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the  debtor,  estop  the  owner  from  maintainipg  trespass  for  the 

Under  a  statute  in  the  State  of  Maryland,  it  was  held  at 
one  time  that,  in  order  to  prevent  the  condemnation  of  the 
property  as  that  of  defendant  in  the  attachment,  it  was  neces- 
sary for  the  owner  to  intervene ;  but  his  judgment  of  restitu- 
tion obtained  in  the  attachment  suit  was  no  bar  to  an  action 
against  the  officer  on  his  bond  for  the  illegal  taking.^  When 
the  goods  of  the  third  person  are  intermingled  with  those  of  the 
debtor,  so  that  they  cannot  be  distinguished  unless  pointed  out, 
the  circumstances  of  the  case  furnish  an  exception  to  the  rule 
that  the  owners  of  goods  taken  in  attachment  against  another 
may  sue  without  first  demanding  a  return  of  his  property,  or 
at  least  giving  notice  to  the  officer  of  his  claim.'^  The  doc- 
trine that  one  who  suffers  the  debtor's  goods  to  be  mingled 
with  his  own  should  not  be  heard  to  complain  of  their  being 
taken  under  an  attachment  writ  against  the  debtor,  when  upon 
due  notice  such  owner  fails  or  refuses  to  indicate  his  property, 
is  so  reasonable  as  to  commend  itself  to  favorable  considera* 
tion  as  a  question  of  first  instance. '  It  is  variously  modified  by 
the  authorities  cited  from  different  States.^  For  a  much 
stronger  reason  would  the  officer  be  justified  in  levying  on 
property  pointed  out  by  the  owners  as  that  of  the  defendant.** 
But  where  the  officer  attached  the  goods  of  A  for  the  debt  of 
B,  and  afterwards  sold  them  as  perishable  before  the  owner 
had  established  his  claim,  the  seizing  officer  and  his  sureties 
were  held  liable,  notwithstanding  the  proceeds  of  the  sale  were 
eventually  paid  to  the  owner  on  motion.'^ 

^  Robinson  v.  Mansfield,  13  Pick.  139. 

"  Trieber  v.  Blacher,  10  Md.  14. 

^  Tlie  varioas  features  of  the  doctrine  of  intermingled  chattels  or  ear^fiuion  of 
goodtf  as  affecting  their  seizure  under  a  writ  of  attachment  have  already  been 
noticed  elsewhere.  {Antet  Ch.  X.,  §  134.)  Consequently  it  will  consume  space 
unnecessarily  to  go  over  the  subject  again  in  this  place.  The  following  au- 
thorities are  cited:  Davis  v.  Stone,  120  Mass.  228;  Lewis  v.  Whittemore,  5  K. 
n.  364;  22  Am.  Dec.  466;  Rowley  v.  Rice,  11  Met.  (Mass.)  337;  Robinson  v. 
Holt,  39  N.  H.  557;  Shumway  v.  Rutter,  8  Pick.  443;  19  Am.  Dec.  340;  Sibley  v. 
Brown,  15  Me.  185;  Smith  v.  Sanborn,  0  Gray,  134;  WUson  v.  Lane,  33  N.  H. 
44G;  Tufts  v.  McClintock,  28  Me.  424;  48  Am.  Deo.  501. 

"  Suprut  Kote. 

i«  Chapman  v.  O'Brien,  34  K.  Y.  Sup.  Ct.  524. 

K  Sangster  v.  Commonwealth,  17  Gratt.  124k, 
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The  officer  may  also  become  liable  to  third  parties,  whose 
rights  are  acquired  subsequent  to  the  levy.  Thus,  where  the 
property  is  assigned  subject  to-the  attachment,  and  the  officer 
has  notice  of  such  assignment,  in  the  event  of  a  dissolution  of 
the  attachment,  the  officer  becomes  liable  to  the  assignee  for  a 
failure  to  return  the  property  to  him  as  the  successor  in  inter- 
est of  the  def endant.-^^ 

§  242.  Wliat  Amounts  to  Seizure.-— -It  has  already  been 
stated  that-a  seizure,  to  amount  to  a  legal  levy,  must  amount  to 
something  more  than  a  mere  constructive  taking  possession  by 
the  officer.  There  must  be  such  an  act,  as,  but  for  the  protec- 
tion of  the  writ,  it  would  amount  to  a  trespass.^  But  for  the 
most  part,  the  law  seems  to  be  more  strictly  construed  against 
the  attaching  creditor,  or  those  claiming  under  the  writ,  as  to 
what  constitutes  a  sufficient  taking  possession  under  the  writ, 
than  against  a  third  person  who  complains  of  the  taking  of  his 
property  under  ^n  attachment  against  the-debtor.  In  the  lat- 
ter case,  it  is  held  that  manual  possession  is  not  necessary  to 
constitute  the  taking  a  trespass,  if  it  be  such  as  for  the  time  is 
recognized  as  authoritative  by  the  party  dispossessed.  It  is 
sufficient  to  lay  the  foundation  of  an  action  against  the  officer, 
if  he  unlawfully  exercised  authority  over  the  chattels,  against 
the  will  and  to  the  exclusion  of  the  owner,  though  there  was 
no  actual  taking  of^  the  property  or  removal.^  When  the  at- 
tachment is  effected  by  the  officer  obtaining  complete  control 
over  the  property,  the  possession  of  the  owner  is  disturbed  in 
every  instance,  so  that  if  the  attachment  'be  wrongful  he  can 
maintain  trespass  de  bonis  asportatia  against  the  officer  or  his 
bond.^  And  even  where  an  officer  with  a  writ,  in  sight  of  the 
goods,  told  the  owner  that  he  attached  them,  and  that  they 
must  not  be  removed  until  the  debt  for  which  they  were  at- 
tached was  paid,  though  this  would  hardly  have  been  a  suffic- 
ient seizure  if  they  had  been  in  possession  of  the  defendant  in 
the  attachment,  it  was  nevertheless  held  to  amount  to  a  con- 
is  First  Ward  Kat*l  Bank  v.  Thomas,  125  Mass.  27S. 

1  AnUy  §  129,  et  seq,;  Welitervelt  v.  Pickney,  14  Wend.  123;  28  Am.  Dec.  616. 
s  Mmer  0.  Baker,  1  Met  27../ 
«  Morse  v,  Hurd,  17  N.  H.  246^ 
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version  of  the  goods,  for  which  an  action  wonld  lie  against  the 
officer.^  So  an  officer  was  held  liable  in  trover  for  seizure  of 
the  property  of  a  third  person,  where  he  claimed  to  attach  it 
and  so  returned  his  writ,  though  he  never  took  it  from  the 
possession  of  the  carrier  claiming  a  lien  thereon,  and  held  it 
for  freight.^  Where  the  attaching  officer  takes  possession  of 
the  key  to  the  building  in  which  the  goods  are  stored,  and  in- 
ventories and  appraises  the  property,  this  would  be  a  sufficient 
taking  to  constitute  a  valid  levy  if  the  seizure  was  of  defend- 
ant's property,  and  clearly  amounts  to  an  actionable  conversion, 
where  it  is  the  property  of  a  third  party  of  which  he  thus  as- 
sumes control.^  There  is  reason,  however,  in  holding  that 
something  less  than  a  complete  reduction  to  the  possession  of 
the  officer  should  render  him  liable.  Parties  are  often  influ- 
enced in  their  intercourse  with  oflicers  of  the  law,  by  the  im- 
pression that  the  latter  fully  comprehend  the  scope  of  their 
own  authority.  The  citizen  is  not  always  quick  to  antagonize 
the  representative  of  the  court,  and  may  by  the  mere  assertion 
of  authority  be  inclined,  as  a  measure  of  safety,  to  respect  a 
groundless  mandate.  The  consequence  is,  that  for  the  time 
being,  they  are  as  fully  restrained  from  the  enjoyment  of  their 
own  property  as  though  the  seizure  possessed  all  the  elements 
of  actuality  necessary  to  render  it  binding.  The  law  is  in- 
clined to  protect  those  who  quietly  yield  to  official  usurpa- 
tion, as  fully  as  it  does  those  who,  being  better  advised,  stand 
upon  their  rights.  It  may  fairly  be  doubted  whether  the 
court  would  hold  an  officer  liable  for  trespass  or  conversion  of 
property,  where  the  taking  was  merely  colorable,  and  was  not 
respected  or  seriously  regarded  by  the  owner.  But  should 
such  owner  be  sufficiently  impressed  by  the  pretended  levy,  to 
desist  from  meddling  with  his  own  property  until  it  should  be 
released  by  legal  proceedings,  the  same  court  might,  and  prob- 
ably would,  give  the  owner  his  redress  against  the  ofKcer. 

§  243.    Liability  to  Pledgees,  Joint*owners,  Subsequent  Cred- 
itors and  other  Officers. — The  pledgee  of  goods  may  maintain 

4  St.  George  V.  O'ConneU,  110  Mass.  470. 
fi  Stearns  v.  Dean,  129  Mass  139. 
«  Cook  V.  Hopper,  23  Mich.  511. 
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an  action  for  their  conversion  against  the  officer  who  wrongful* 
ly  takes  them  in  disregard  of  his  rights ;  whether  they  be  taken 
from  the  immediate  possession  of  the  lienor,  or  from  his  bailee.^ 
The  pledgee,  whose  security  depends  upon  his  possession 'of  the 
article  pledged,  can  only  be  adequately  protected  as  to  his  lien, 
by  protecting  him  in  its  undisturbed  possession  until  the  obli- 
gation thus  secured  is  fully  satisfied.^ 

The  officer  may  also  render  himself-and  sureties  liable  to  the 
defendant's  coowners^  when  there  is  abuse  of  authority  under 
color  of  process ;  loss-or  injury  to  the  property  while  in  custo- 
dy of  the  officer ;  or  the-sale  of  the  entire  property,  instead  of 
no  more  than  the  debtor's  interest  therein.^  That  nothing  be- 
yond the  debtor's  interest  may  he-soldy  and  that  the^entire  prop- 
erty may  be  seized^  has  become  the  settled  American  doctrine* 
As  applied  to  cotenancies  of  personalty,  where  the  partnership 
relation  does  not  exist  between  the  coowners,  it  seems  to  be 
unanimously  accepted.^  In  England,  the  different  rule  is  adopt- 
ed that  the  sale  may  follow  the  seizure,  and  the  entire  proper- 
ty be  disposed  of,  without  rendering  the  officer  liable  for  con- 
version, or  at  all,  except  to  the  extent  of  the  special  injury  suf- 
fered by  the  co-tenant.^  The  application  of  the  American  doc- 
trine to  partnership  property  is  denied  in  some  of  the  States, 

1  Walcott  V.  Keithi  22  N.  H.  19S.  [This  case  was-one  peculiarly  adapted  to 
the  misleading  of  the  officer,  though  probably  not  so  intended.  B  was  in  pos- 
session of  goods,  the  property  of  S»  and  while  so  in  possession,  was  summoned 
as  garnishee  of  G.  Subsequently,  the  owner  directed  his  bailee  to  deliver  the 
goods  to  G  (the  debtor),  which  he  did,  and  G  delivered  them  to  W,  to  secure 
the  latter  for  a  liability  assumed  for  O.  After  so  receiving  the  goods  in 
pledge,  they  being  at  that  time  the  property  of  the  attachment  debtor,  W  re- 
delivered them  to  B,  the  original  bailee  of  S,  summoned  as  garnishee  in  the  suit 
against  G.  The  goods  being  seized  by  the  officer  under  process  of  garnishment 
against  B,  it  was  held  that  W  had  such  an  interest  in  them  as  pledgee,  that  he 
could  maintain  trover  against  the  officer  for  their  conversion.  They  were  not 
the  property  of  the  defendant  when  the  garnishee  was  served.] 

3  Wheeler  v,  McFarland,  10  Wend.  318.  But  the  English  authorties  hold  that 
a  sale  under  execution  of  pledged  goods  is  not  a  conversion  of  them.— Donald 
v.  Buckling,  L.  B.,  1  Q  B.  585;  Halliday  v.  Holgate,  L.  B.  3  Exch.  299. 

8  White  V.  Morton,  22  Yt.  15;  52  Am.  Dec.  75.  [It  is  held  that  the  officer  is 
not  liable  for  injuries  to  debtor's  property,  if  left  in  the  possession  of  his  co- 
owner,  where  such  injuries  occur  without  the  knowledge  or  consent  of  the 
officer.— Gook  v.  Potts,  69  Tenn.  (3  Bax.)  227.] 

«  Ani€,  §§  36, 135,  223;  Drake  on  Att.,  §  248;  Freeman  on  Ex.,  §  254;  Blevins  o. 
Baker,  11  Ired.  291;  Bemal  v.  Hovious,  17  Gal.  547;  Welch  v.  Glark,  12  Vt.  686. 

fi  Mayhew  v.  Herrick,  13  Jur.  1078;  18  L.  J.  G.  P.  179;  Tancred  v.  Allgood,  4 
H.  &  N.  438;  Bzadtey  v,  Gopley,  1  C.  B.  685;  Jenkins  v.  Cooke,  1  Ad«  &  EL  372^ 
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where  it  icr  held  that  the  property  of  the  partnership  may  not 
be  seized  to  the  detriment  of  the  business,  under  a  writ  that 
runs  against  one  of  the  members  of  the  firm.  But  the  current 
of  authority  is  in  f ayor  of  such  application  of  the  rule ;  and, 
until  it  appears  more  clearly  than  at  present  why  those- who 
voluntarily  associate  as  partners  in  business  should  be  more 
tenderly  considered  as  against  the-consequences  of  each  other's 
improvidence,  than  those  whose  association  is  only  that  of  ten- 
ants in-K^ommoUi  the  writer  will  be  inclined  to  go  with  the  ma- 
jority. Tenants  in  common  may  or-may  not  have  intended  to 
l>e  so  associated.  The  coownership  may  have  been  thrust  up* 
on  them,  while  partners  deliberately  choose  the  relations  they 
occupy  toward  each  other.  It  is  tnerefore  given  as  the  gen- 
eral rule,  that  the  officer  will  not  necessarily  render  himself  lia- 
ble by  the  seizure  of  partnership  property  under  a  writ  of 
attachment  against  one  of  the  partners,^ 

Creditors  with  attachments  filed  subsequent  to  that  under 
which  the  property  is  seized,  in  some  of  the  States,  are  classed 
and  designated  as  '*  underfiling  creditors,"  and  as  such  have 
certain  specific  rights^  in  respect  to  the  property  as  soon  as  the 
prior  lien  is  removed.  In  case  of  dissolution  of  the  prior  at- 
tachment, whether  by  voluntary  release  or  otherwise,  theoffi- 
cer  in  possession  is  under  obligation  to  hold  the  property  for 
the  underfiling  creditor,  and  for  a  failure  of  duty  in  this  re- 
spect is  liable  on  his  bond.^  As  between  rival  creditors  claim- 
ing the  proceeds  of  a  sale,  the  officer  must  determine  at  his 
peril  which  has  the  better  judgment.  This- may  generally  be 
settled  by  priority.  But  if,  for  any  reason,  the  judgment  in 
the  case  which  is  first  in  time  is  void,  execution  thereon  will 
be  no  protection  to  the  officer  for  applying  the  proceeds  in  sat- 
isfaction thereof.^  A  discontinuance  of  the  prior  suit,  by  the 
plaintiff  taking  the  property  in  satisfaction  of  his  demand,  re- 
moves the  lien  and  renders  the  attached  goods  subject  to  any 
subsequent  valid  lien ;  and  the  officer  becomes  liable  to  such 
subsequent  party  on  turning  them  over  to  the  prior  creditor, 

«  Smith  V,  Oner,  43  Barb.  187;  AnU,  §§  36^  52, 134, 223. 

7  State  V.  Baldwin,  10  Bias.  C-  C  165. 

8  Howard  v.  Clark,  43  Mo.  344;  Dysus  v.  Hoover,  20  How.  80;  Campbell  v* 
Webb,  11  Md.  482;  Wise  v.  Withers,  3  Cranch,  331;  Stevens  v,  Wilkins,  6  fto. 
Bt.  260;  Baldwin  v.  HamUton,  3  Wis.  74It 
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though  his  demand  was  safficient  to  absorb  the  entire  proper- 
ty seized.^ 

Officers  holding  writs  from  different  courts,  and  attempting 
to- levy  upon  the-same^  property,  may  become  liable,  one  to  an- 
other. Though  the  subordinate  levy  be  provided  for  by 
statute,  it  is  in  no  proper  sense  conflicting,  when  the  first  is 
valid.  The  second  officer  cannot  disturb  the  possession  of  the 
prior  one,  and  for  an  attempt  to  do  so  becomes  liable  to  such 
prior  officer.^^  For  such  a  disturbance  of  possession,  an  action 
has  been  maintained  by  one  deputy  against  another  deputy  of 
the  same  officer,  having  another  writ  against  the  same  debtor.  ^^ 

§  244.  Measure  of  Damages  and  Reliet— The  owner  of 
property  wrongfully  taken  from  him  by  an  officer  under  color 
of  process,  may,  in  an  action  for  such  taking,  recover  for  all 
the  damages  thereby  sustained.^  If  the  seizure  results  in  the 
total  loss  of  the  property,  the  measure  of  damages  will  be  its 
value  at  the  time  of  taking.  If  the  property  is  injured  or 
deteriorates  in  value  in  consequence  of  the  seizure,  the  officer 
will  be  liable  for  the  amount  of  such  deterioration.  If  the 
taking  and  detention  entail  special  injury  to  the  defendant,  or 
if  the  officer  is  guilty  of  an  abuse  of  authority  in  removing, 
handling,  or  even  failing  to  remove  the  property  from  the 
premises  where  it  is  situated,  he  becomes  liable  to  the  injured 
party ,^  and  the  amount  of  the  recovery  will  not  in  every  in- 
stance be  limited  strictly  to  what  may  be  deemed  compensa- 
tory damages  forthe  injury.  The  grossness  or  willfulness  of 
the  malfeasance,  when  clearly  established,  will  justify  the 
awarding  of  damages  that  are  of  the  character  known  as  vin- 
dictive or  exemplary.^    As  agcdnst  the  officer  sued  in  tres* 

0  Brandon  Iron  Go.  v.  Gleason,  21  Vt.  228. 
1°  Benson  v.  Berry,  65  Barb.  620. 

11  Thompson  v.  Marsh,  14  Mass.  269. 

1  Weston  V.  Dorr,  25  Me.  176;  43  Am.  Dec  259. 
3  Treat  v.  Barber,  7  Conn.  274. 

s  Nightingftle  v.  Scannell,  18  Gal.  315.  In  this  case  it  is  held,  that  in  an  action 
against  joint  tort  feasors,  for  malicions  and  wrongful  levy  of  an  attachment) 
and  it  appears  that  but  one  of  them  was  influenced  by  improper  motives, 
judgment  could  not  be  rendered  against  them  for  anything  beyond  compensa- 
tory damages.  See,  also,  Rodgers  v.  Ferguson,  36  Tex.  544;  Loader  v,  Hinson, 
4  J^nes  L.  369;  Dorsey  v.  Manlove,  14  Gal.  553. 
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pas6»  it  was  h^ld  that  his  conduct  in  opening  and  ransacking 
plaintiff's  trunk,  to  the  injury  of  her  feelings,  might  be  consid- 
ered in  assessing  the  damages,  beyond  those  alleged.^ 

Against  the  sureties  on  the  bond,  the  recovery  is  generally 
confined  to  such  damages  as  will  compensate  the  party  for 
actual  injuries.^  The  owner  of  property  taken  in  attachment 
against  another  has  the  same  choice  of  remedies  as  when  it  is 
wrongfully  taken  on  execution  from  a  stranger  to  the  judg- 
ment. He  may  sue,  as  we  have  seen,  in  trespass  or  trover,^  or 
in  replevin  for  the  property,  and  damages  for  its  taking  and 
detention  J  In  Texas,  the  party  whose  property  is  thus  taken 
may  elect  which  of  these  several  remedies  he  will  pursue ;  but 
it  is  held  that  in  case  the  property  is  sold,  he  has  no  claim  up- 
on the  proceeds  in  the  hands  of  the  sheriff.^ 

The  time  within  which  actions  on  official  bonds  must  be 
brought,  is  fixed  by  the  statute  of  limitations  of  each  State. 
The  only  general  rule  relates  to  the  time  when  the  statute  be- 
gins to  run.  It  is  necessarily  different  when  the  action  is 
brought  by  the  defendant  in  the  attachment^  from  what  it  is 
when  brought  by  a  third  party  as  owner  of  the  property.  In 
the  former  case  there  is  no  right  of  action  until  the  attacnment 
is  dissolved ;  except,  perhaps,  where  the  property  is  claimed  as 
exempt ;  hence,  with  this  exception,  the  statute  would  not  begin 
to  run  against  the  defendant  until  dissolution.^  But  in  the 
latter  case,  the  right  of  action  accrues  the  moment  the-seizure 
takes  place,  and  hence  it  is  from  this  date  that  the  statute  be- 
gins to  run-^^ 

§  245.  Available  Defenses  to  the  Action  by  Third  Parties. — 
It  seems  at  first  blush  unnecessary  to  qualify  the  statement, 

*  Trent  v.  Barber,  7  Conn.  274. 

<  Bevans  v.  Ramsey,  15  How.  179;  Chapman  t7.  Smith,  16  How.  114;  Brobest 
V.  Skillen,  16  Ohio  St.  382;  Griffin  v.  Underwood,  Id.  389;  State  r.  Johnson,  7 
Ired.  77;  State  v.  Watson,  Id.  289;  Zeigler  v.  Commonwealth,  12  Pa.  St.  227; 
Karch  v.  Commonwealth,  3  Pa.  St.  269;  Taylor  v.  Johnson,  17  Gkk  521;  Dobb  s 
V.  Justice,  Id.  624;  State  v.  Atkinson,  17  Ind.  26. 

«  Lyon  V.  Govee,  15  Ala.  360;  St.  George  v.  O'Connell,  110  Mass.  47&;  MorM  o. 
Hard,  17  N.  H.  246. 

7  Gimble  v,  Ackley,  12  la.  27;  Kodzigaes  v,  Trevinoi  04  Tex.  198;  Smith  u. 
Montgomery,  5  Iowa,  370. 

s  Bodrigues  v.  Trevins,  54  Tez.  198. 

9  Bailey  v.  Hall,  16  Me.  408. 

V)  Edwards  v.  Turner,  6  Bob.  (La.)  382. 
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that  where  an  action  is  brought  against  an  offic€!r  for  the  seiz- 
ure of  property  without  process  of  any  kind  against  the  owner, 
that  the  defendant  cannot  justify  his  action  by  the  writ.     The 
precept  directs  him  to  levy  on  the  property  of  the  defendant 
named  in  the  writ.     When  he- goes  beyond  this  and  seizes  the 
property  of  a  stranger  to  the  action,  it  cannot  be  logically  said 
that  he  does  it  in  obedience  to  the  process  under  which  he  acts. 
Upon  the  contrary,  it  is  rather  a  direct  disobedience  of  the  pro- 
cess.^   Yet  this  statement  of  doctrine  is  qualified  by  the  proviso 
that  where  the  officer  undertakes  to  justify  the  seizure  of  a 
stranger's  goods,  under  a  writ  which  is  returnable,  he  must 
show  that  it  has  been  returned.^    Such  justification,  however, 
if  it  amounts  to  anything,  can  go  no  farther  than  to  show  that 
the  act  was  done  in  good  faith,  and  was  therefore  relieved  of 
the  odium  of  mere  wantonness.     Where  property  was  taken 
under  process  directing  the  officer  to  seize  the  specific  article 
as  the  property  of  a  certain  defendant,  the  seizure  was  held 
wrongful  upon  it  appearing  tabe  the  property  of  a  third  party, 
who  recovered  damages  for  the  taking,  notwithstanding  the 
process.^    But  the  writ  may  protect  the  officer  for  the  time 
being,  by -ousting  the  jurisdiction  of  the  court  to  try  the  right- 
fulness of  the  seizure.     Thus,  where  an  action  was  brought 
against  a  United  States  marshal,  in  a  State  court,  and  the  offi- 
cer answered  that  he  held  the  property  in  question  under  pro- 
cess issued  out  of  the  Federal  court,  it  was  held  a  complete 
defense,  and  the  plaintiff  was  informed  that  he  must  seek  his 
remedy  in  the  court  out  of  which  the  writ  issued.* 

When  the  general  owner  of  property  brings  an  action  against 
an  officer  for  the  wrongful  seizure  thereof  from  his  bailee,  un- 
der process  agfdnst  such  bailee,  the  officer  cannot  defend  his 
acts  by  showing  that  the  goods  have  been  receipted  for  and 
allowed  to  return  ta  the  bailee,  where  the  attachment  was  not 
thereby  dissolved.^ 

When  the  third  person  who  sues  the  sheriff,  either  for  pos- 
session of  the  property  or  damages  for  the  taking  thereof,  claims 

I  Freeman  on  Executions,  §  254. 
9  Buss  v.  Bntterfield,  6  Cnsh.  242. 

*  Rhodes  v.  Patterson^  3  Cal.  469. 

*  Lewis  V.  Buck,  7  Minn.  104. 

s  SmaU  V,  Hutohins,  19^Ie.  2Blk 
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as  assignee  or  transferee  of  the  defendant  In  the  action,  the 
officer  may  defend  by  attacking  the  bona  fides  of  such  transfer 
of  title,^  and  in  relying  on  the  fraud  of  the  alleged  transfer 
to  claimant,  may  show  other  transactions  of  defendant  in  dis- 
posing of  his  property.^  The  defense  that  the  alleged  sale  to 
the  claimant  is  fraudulent,  does  not  depend  upon  its  having 
been  made  from  corrupt  motives.  It  may  be  regarded  as  fraudu- 
lent, for  the  reason  that  there  has  been  no  sufficient  change  of 
possession.^  When  personal  property  sold  is  in  possession  of  a 
third  person,  it  is  fair  to  suppose  that  he  understands  for  whom 
he  holds  it.  If  the  title  has  been  transferred,  he  will  be  notified 
of  the  transaction,  and  may  hold  it  for  the  purchaser.  The  offi- 
cer is  only  required  to  observe  in  whose  possession  he  finds  the 
property,  and  need  inquire  of  no  one  else  except  the  party  in 
possession  as  to  ownership.^  But  it  must  not  be  understood 
that  in  any  event  will  the  owner's  action  for  his  property  be 
defeated  by  the  good  faith  of  the  officer,  provided  the  transfer 
was  genuine,  and  was  attended  with  such  good  faith  on  the 
part  of  the  purchaser,  and  change  of  possession,  as  are  essential 
to  a  sale  of  chattels,  to  render  it  binding  upon  creditors.  After 
all,  the  question  to  be  determined  is,  whether  the  claimant 
owned  the  property. 

There  is  one  condition  to  the  employment  of  this  defense  by 
the  officer.  If  he  relies  upon  the  invalidity  of  the  transfer  from 
defendant  to  the  claimant,  he  is  generally  required  to  prove 
prima  facie  that  the  attachment  defendant  was  indebted  to  the 
attachment  plaintiff.  Fraudulent  sales  are  good  as  between 
the  parties.  When  the  officer  attacks  them  as  a  defense  of  his 
seizure  under  the  writ,  it  is  because  they  are  fraudulent  as  to 
creditors.  Hence,  he  is  required  to  prove  that  the  plaintiiF 
was  a  creditor.^^  And  this  fact  cannot  be  established  by  the 
writ.*^  There  are  certain  matters  which,  while  they  do  not 
relieve  the  officer  from  liability,  may  be  shown  by  him  in  miti- 

•  HaU  V.  Stryker,  27  K.  Y.  596;  Stewart  v,  Martin,  16  Vt  397. 
»  Van  Kirk  v.  Wilds,  11  Barb.  520. 

*  Ante,  i  203;  Bishop  v,  Warner,  19  Conn.  460 
0  Hildreth  v.  Fitts,  53  Vt  681. 

^Bogert  v.  Phelps,  U  Wis.  88;  Cook  v.  Hopper,  28  Mich.  511;  Damon  v, 
Bryant,  2  Pick.  411;  Maley  v.  Barrett,  2  Sneed(Tenn.)  501;  Hines  v.  Chamhexs, 
29  Minn.  7 ;  Newton  v.  Brown.  2  Utah,  126. 

n  Miller  v.  Bannister,  109  Mass.  289. 
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gation  of  damages,  when  an  action  is  brought  against  him  for 
wrongful  seizure.  For  this  purpose  it  was  allowed  to  be  shown 
that  after  the  seizure  the  property  was  taken  from  him  on 
process  in  favor  of  a  third  person,  and  sold.^^  It  was  also 
permitted  to  a  constable,  who  had  seized  property  beyond  his 
precinct,  to  show  that  after  the  action  was  instituted  against 
him,  he  having  brought  the  goods  within  his  precinct,  re-at- 
tached them  on  the  same  process ;  and  where  this  state  of  facts 
appeared,  only  nominal  damages  could  be  recovered. ^^  That 
the  property  subsequently  found  its  way  to  the  hands  of  the 
owner,  is  also  a  matter  of  mitigation,  though  no  bar  to  an  ac- 
tion for  its  wrongful  seizure.^^  An  officer  has  also  been  allowed 
to  show  by  parol  that  he  held  the  property  seized  under  a  lien, 
and  as  the  agent  of  the  lienor.  But  this  fact  was  only  held 
competent  as  a  justification  of  the  detention,  and  not  of  the 
seizure/^  But  while  it  was  admitted  in  one  case  that  a  restora- 
tion and  acceptance  of  the  property  by  the  owner  might  be 
shown  in  mitigation  of  damages,  it  was  nevertheless  held  that, 
even  for  that  purpose,  it  could  not  be  shown  to  have  been  ap- 
plied in  satisfaction  of  a  valid  execution  against  the  owner.^^ 

In  actions  against  the  officer,  he  may  always  show,  either  in 
bar  of  the  action  or  in  mitigation  of  damages,  that  he  was 
released  from  responsibility  oy  the  voluntary  action  of  the 
parties.  For  what  happens  subsequent  to  such  discharge,  he 
cannot  be  held  liable.  So,  where  a  partnership  creditor  at- 
tached the  property  of  the  firm,  and  one  of  the  copartners 
agreed  with  the  creditor  to  allow  him  to  take  the  goods  at  a 
certain  valuation  and  pay  the  partnership  debts  therewith,  after 
which  both  gave  notice  of  the  arrangement  to  the  officer,  and 
<Uscharged  him  from  liability  on  account  of  the  attachment,  it 
was  held  that  if  the  copartner  who  was  not  a  direct  party  to 
the  arrangement,  with  a  full  knowledge  thereof,  ratified  it,  he 
could  not  maintain  trover  against  the  officer;  and  the  question 

M  Sherry  v.  Schuyler,  2  Hffl  (N.  Y.)  204. 

V  Stewart  v,  Martin,  16  Vt.  397.  This  niltng  wiU  hardly  meet  with  general 
approval,  where  the  coorts  refuse  to  tolerate  lUegaLacta.doue  fox  the  pmpos^ 
of  enabling  the  officer  to  act  legally. 

i«  Yale  V.  Saunders,  16  V t.  24d. 

u  Townsend  v.  NeweU,  14  Pick.  332. 

i«  Hanmer  v,  Wilsey,  17  Wend  91,. 
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of  ratification  was  properly  submitted  to  the  jury.^  In  re- 
plevin, or  other  form  of  action  against  the  officer,  the  question 
is,  whether  ho  properly  discharged  his  duty  in  gaining  and 
holding  possession  of  the  property.  In  the  absence  of  proof 
of  misconduct,  all  presumptions  are  in  his  favor.^^ 

When  the  officer  makes  a  plea  of  justification  as  to  part  of 
the  cause  of  action  alleged  against  him,  and  a  denial  as  to  the 
rest,  his  answer  should  be  specific  as  to  each.^  When  the  cause 
of  action  is  official  neglect,  it  is  held  that  it  cannot,  without  the 
claimaut's-consent,  be  adjusted  by  the  officer  in  a  book  account 
against  the  claimant.^ 

§  246.  Offlcer'a  Liability  for  the  Sale  on  Execution.— The 
sale  which  closes  the  executive  officer's  active  connection  vrith 
attachment  ^uits,  belongs  more  properly  to  a  work  on  .Execttr 
tiona* 

After  the  sale,  the  only  liability  the  officer  can  incur  is  for 
the  proceeds.  But  he  may  become  liable  to  either  of  the  par- 
ties by  any  violation  or  neglect  of  duty  in  disposing  of  the  proper- 
ty, if  either  is  thereby  injured.  For  selling  without  authority, 
or  after  notice  of  an  error  in  the  judgment,  and  direction  from  the 
plaintiff  or  his  attorney,  by  which  it  is  intended  to  restrain  him, 
he  may  become  liable  as  a  trespasser.^  But  the  officer  never 
becomes  liable  on  his  bond  to  the  purchaser  of  property  at  an 
execution  sale,  on  account  of  any  defects  in  the  title.  The 
doctrine  of  caveat  emptor  applies  to  all  such  sales.  The 
purchaser  takes  nothing  but  such  title  as  the  execution  defen- 
dant has.     Nothing  is  warranted.^ 

§  247.  Officer's  Liability  for  Acts  of  Deputy.— It  has  been  re- 
peatedly stated  that  the  officer  is  liable  for  tho  acts  of  his  dep- 
uty. This,  of  course,  means  the  official  acts  of  such  deputy, 
or  acts  done  under  color  of  process.^    Even  where  a  deputy  au- 

17  Hewes  v.  Parkman,  20  Piok.  90. 
U  Smith  V.  Smith,  21  Me.  555. 
^  Oystead  v.  Shed,  12  Mass.  506;  7  Am.  Deo.  172. 
»  Gleason  v.  Briggs,  28  Yt.  135. 

I  Evarts  t;.  Hyde,  61  Vt.  183;  Ross  v.Philbrick^39  Me.  29. 
s  The  Monte  Allegro,  9  Wheat.  616;  Kodgers  v.  Smith,  2  Ind.  526;  jSmithtL 
Painter,  5  Serg.  &  Bawle,  223;  9  Am.  Dec.  344. 

I  Commonwealth  v.  Stockton,  5  Mon.  192;  State  fy.  Moore,  19  Mo  369. 
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thorized  a  stranger  to  make  a  levy,  and  afterwards  adopted  it 
and  made  his  return  accordingly,  he  thereby  made  it  his  own 
act,  and  the  sheriff,  allowing  the  return  to  stand,  was  held 
bound  by  it.^  But  the  officer  can  only  be  bound  by  the  acts 
of  his  deputy  done  when  such  deputy  is  acting  under  him.^  A 
sheriff  is  not  liable  for  goods  attached  and  held  by  the  deputy 
of  his  predecessor  in  office,  which  were  receipted  for,  though 
the  same  person  was  acting  as  his  deputy  at  the  time  the  exe- 
cution was  placed  in  his  hands.^ 

§  248.  The  Offloer's  Indemnity.— The  indemnity  which  the 
law  authorizes  the  officer  to  accept,  and  which  protects  him 
from  liability  to  the  plaintiff,  is  the  forthcoming  or  the  hail 
bond,  each  of  which  has  been  fully  discussed.^  When  a  bond 
of  this  kind  is  authorized  by  statute,  its  acceptance  or  rejection 
by  the  officer  is  not  optional  with  him,  and  the  immunity  it 
affords  him  is  absolute.^  It  is  the  completion  of  his  duty  in 
respect  to  the  levy  of  the  writ,  and  on  being  returned  into 
court,  the  officer  has  discharged  his  whole  duty  in  the  prem- 
ises. A  receipt  taken  from  a  responsible  party  is  also  a  kind 
of  indemnity,  as  the  receiptor  becomes  personally  responsible 
to  the  officer,  and  that  responsibility  continues  as  long  as  any- 
thing remains  to  be  done  in  respect  to  the  property,  by  which 
the  officer  may  become  liable  to  the  plaintiff  in  case  it  is  not 
forthcoming.  When  the  receipt  is  transferred  to,  and  ac- 
cepted by,  the  plaintiff,  or  when  it  is  taken  by  direction  of  the 
plaintiff  or  his  attorney,  the  indemnity  against  liability  to 
plaintiff  becomes  absolute,  and  the  officer  is  discharged.  But 
when  the  instrument  tendered  to  the  officer  by  defendant  is 
a  bond  of  indemnity,  in  consideration  of  his  disobedience  of 
the  precept  of  the  writ — an  undertaking  to  indemnify  him  for 
the  consequences  of  a  neglect  of  duty,  it  is  not  a  compliance 
with  the  statute  providing  for  forthcoming  bonds,  nor  is  it  a 

>  Clarke  v.  Gary,  11  Ala.  9d. 

s  Blake  v.  Shaw,  7  Maas.  006. 

«  Pillsbury  v.  Small,  19  Me.  436. 

1  Ante,  Ch.  XIV. 

^  When  the  statute  proYidefi  that  certain  stay  or  secnrity  shall  be  given  or 
granted  in  attachment,  no  additional  conditions  can  be  imposed  by  the  court. 
— Mnlloy  17.  White,  3  Tenn.,  Ch.  9. 

*  I.  Attagh.— 30. 
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good  coknmon  law  undertaking*  It  is  unlawful,  and  therefore 
Toid.  It  fumishea  no  protection,  for  the  reason  that  it  im- 
poses no  legal  liabilitj,  as  it  is  against  public  policy  to  en- 
force it.® 

The  undertakings  usually  referred  to  in  this  connection  as 
Bonds  of  Indemnity f  are  given  by  plaintiifs  in  attachment  to 
indemnify  the  officer  for  possible  liability  incurred  in  levying 
on  disputed  personal  property.  Unless  the  statute  transfers 
to  the  principal  and  sureties  on  this  bond  the  liability  resting 
upon  the  officer  and  the  sureties  on  his  bond,  the  latter  remain 
directly  liable  to  any  third  person  whose  property  is  taken, 
and  may  look  to  the  bond  of  indemnity  for  reimbursement. 
In  most  States  this  bond  may  be  demanded  by  the  officer  in 
any  case  where  he  has  reasonable  cause  to  doubt  the  owner- 
ship of  the  property,  before  he  makes  the  levy.^  In  Pennsyl- 
vania,, this  is  declared  to  be  the  rule  of  the  common  law  gov- 
erning levies  of  execution,  and  is  there  extended  to  foreign 
attachments.^  But  in  one  case  I  have  noted,  it  is  decided  that 
the  sheriff  cannot  demand  a  bond  of  indemnity  before  levying 
on  disputed  property.^  In  this  case  it  is  also  held,  that  if  the 
levy  is  made  before  the  bond  is  demanded,  and  the  attachment 
released  because  the  indemnity  is  not  furnished,  the  sheriff 
will  be  liable  for  a  false  return,  if  he  returns  the  writ  nulla 
bona.  But  the  officer  seems  to  have  a  right  to  be  subrogated 
to  the  rights  of  the  defendant  in  the  attachment  bond,  when 
the  defendant  has  recovered  judgment  against  him.  This 
converts  the  undertaking  in  attachment  into  a  sort  of  indem- 
nity to  the  officer.^  The  conditions  upon  which  the  officer  is 
entitled  to  demand  indemnity  are  variously  expressed,  as  when 
the  title  to  the  property  is  disputed  ;  when  there  is  reasonable 
doubt  as  to  the  ownership  of  the  property,  or  reasonable  doubt 
as  to  whether  it  is  subject  to  attachment;®  or  where  the 

*  Cole  V.  Parker,  7  Ia.-lS7;  Denson  o.  Sledge,  2  Devexeaz  (K.  0.)  196;  See 
<irUe,  §  182,  et  seq, 

4  Smith  V.  Osgood,  46  N.  H.  178;  Smith  o.  Cicotfee,  11  liich.  S88;  Ghamherlaia 
«,  Beller,  18  N.  Y.  115. 
<  Shriver  v.  Harbaugh,  S7  Pa.  St.  999. 
0  Shaw  V.  Holmes,  4  Heisk.  (Tenn.)  69S^. 
T  Shaw  v.  Holmes,  4  Heisk.  692. 

•  Halpin  v.  HaU,  42  Wis.  176. 
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property  is  not  in  the  possession  of  defendant.*  But  practi- 
cally, the  indemnity  may  be,  and  generally  is,  required  when 
claim  is  set  up  to  the  property  adverse  to  the  defendant  in  the 
attachment.  Whenever  the  officer  is  informed  that  the  prop- 
erty he  is  about  to  seize,  or  has  seized,  belongs  to  some  one 
other  than  the  debtor,  he  demands  the  indemnity,  and  when  it 
is  refused,  may  refuse  to  levy,  or  where  he  has  levied,  may  re- 
lease the  property  to  the  owner.^^  It  could  not  be  said  that 
he  might  be  held  liable  for  failing  to  levy  in  case  of  doubt  as 
to  the  title  to  the  property,  for  the  reason  that  such  doubts 
prove  groundless  on  judicial  investigation.  This  would  be  to 
put  upon  him  the  duty  of  determining  at  his  peril  the  ultunate 
facfc  of  the  rights  of  property,  and  if  such  were  the  case,  he 
might  refuse  to  levy  with  or  without  the  bond  of  indemnity. 
His  own  doubts  of  the  title  will,  in  general,  be  held  sufficient 
to  warrant  the  demand,  whether  those  doubts  are  well  or  ill 
founded.  After  the  bond  of  indemnity  is  given,  the  officer 
cannot  release  the  property  of  his  own  motion.  Should  he  do 
so,  he  will  incur  liability  on  his  bond,  unless  he  can  justify  the 
act  by  showing  sufficient  cause  therefor.^  Nor  can  he  demand 
an  excessive  bond ;  and  a  promise  to  give  one  for  a  larger 
amount  than  is  sufficient  to  fulfill  the  requirements  of  the  law, 
is  not  enforceable  against  the  plaintifE.^  Where  there  were 
several  plaintiffs,  some  of  whom  furnished  the  indemnity,  and 
others  refused  so  to  do,  only  those  who  complied  with  the 
officer's  demand  were  held  entitled  to  share  in  the  proceeds  of 
the  sale,  and  the  others  who  had  prior  liens  lost  them.^^  The 
fact  that  the  levy  was  made  contrary  to  plaintiff's  general 
directions,  does  not  vitiate  the  bond  of  indemnity  subsequently 
given.     This  is  a  ratification  of  the  officer's  acts.^^    And  the 

*  Chamberlain  v.  Seller,  IS  N.  Y.  110.  In  California  and  some  other  States, 
before  the  officer  can  demand  indemnity,  he  is  required  to  summon  a  jury  and 
have  a  preliminary  trial  of  the  claimant's  right  to  the  property.  If  it  is  de- 
cided adversely  to  the  third  person,  indemnity  need  not  be  furnished.  Other- 
wise the  officer  may  insist  upon  its  being  given,  and  if  refused,  may  release 
the  property.— Cal.  Code  Civ.  Proc,  §§  M9,  689. 

^  Cases  cited  wpra, 

u  Wadsworth  o.  Walliker,  51  la.  605. 

w  Wadsworth  r.  Walliker,  51  la.  605. 

u  Smith  V,  Osgood,  46  N.  H.  178;  Davidson  v.  Dallas,  8  CaL  2271 

14  Knight  v.  Nelson,  117  Mass.  458. 


§  248        ^    XIABILITY  OF  EXECUTITE  OFFICERS.  468 

obligors  in  such  an  undertaking  are  liable  for  the  damages 
occasioned  by  the  attachment,  even  where  it  is  dissolved,  and 
there  is  no  sale.^^  An  indemnifying  bond  given  against  the 
claim  of  a  third  person,  binds  the  officer  to  hold  as  against 
such  claim ;  but  it  does  not  require  him  to  so  hold  against  a 
claim  of  exemption.^^  It  was  provided  in  an  indemnity  bond^ 
that  if  the  officer  should  be  sued,  the  guarantors  should  be  no- 
tified and  allowed  to  defend.  In  a  suit  brought  on  the  bond, 
it  was  held  essential  to  such  officer's  right  to  recover  that  the 
obligors  should  have  been  notified,  as  provided  in  their  under- 
taking. ^^  But  the  obligors  in  the  bond  are  not  released  by 
the  fact  that  the  property  is  taken  from  the  sheriff  by  the 
debtor's  assignee  in  bankruptcy.^^ 

When  several  bonds  of  indemnity  are  given  by  different  at- 
tachers,  perplexing  questions  are  likely  to  arise  as  to  the  dis- 
tribution of  liability,  and  the  liability  of  one  of  the  sureties 
to  each  of  the  others  for  contribution,  in  certain  events.  But 
these  difficulties  do  not  always  arise  from  the  mere  fact  that 
the  bonds  are  given  in  distinct  actions.  Thus,  in  a  recent  case  of 
this  kind,  the  obligors  in  the  different  bonds  were  held  to  be 
jointly  liable.  The  circumstances  were  as  follows :  The  sher- 
iff seized,  under  attachment  and  execution,  a  stock  of  goods. 
Subsequently  other  writs  of  attachment  and  execution  came  to 
his  hands,  and  he  entered  levies  in  their  order  on  the  stock  in  his 
possession.  The  creditors  gave  separate  bonds  of  indemnity. 
Action  was  brought  against  the  officer  by  the  assignee  of  the  at- 
tached property,  and  an  order  was  granted  substituting  as  de- 
fondants  the  obligors  in  the  bonds  of  indemnity ;  and  it  was 
held,  that  as  none  of  the  sureties  were  limited  in  the  extent  of 
their  liability  to  only  a  portion  of  the  property  seized  under 
any  particular  attachment  or  execution,  but  included  all  the 
property,  and  all  the  sureties  were  jointly  liable,  the  order  was 
properly  granted.*® 

u  state  V,  Dodd.  4  Mo.  App.  697. 

^  State  V.  Thomas,  7  Mo.  App.  206. 

17  Preston  v.  Yates,  24  Hon.  (N.  Y. )  634 

u  State  o.  Dodd,  4  Mo.  App.  697;  State  v.  Merritt,  70  Mo.  27B. 

^  Hays  v.  Davidson  (Sup.  Ct  K.  Y.),  DaUy  Beg.,  Dec  d»  1884^ 
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§  249.  Method  of  Attaohing  Beal  Estate  prescribed  by  Stat- 
ute.— General  Rnles. — There  has  been  occasion  to  make  inciden- 
tal mention,  in  various  places  of  preceding  chapters,  of  some 
features  of  the  law  of  attachment,  as  applied  to  levies  on  real 
property.  Much  of  what  has  gone  before  applies  indiscrimi- 
nately to  real  and  personal  property,  but  there  is  a  great  deal 
more  that  can  have  no  common  application.  All  that  has  been 
offered  in  reference  to  custody,  bail  and  delivery  bonds,  re- 
ceipts and  the  like  ;  most  of  that  in  reference  to  the  levy  and 
return,  and  the  officer's  liability,  and  conflicting  claims  to  at- 
tached property,  have  reference  to  the  attachment  of  chattels. 
The  questions  that  arise  in  reference  to  the  attachment  of  lands 
and  tenements  are  less  difficult  of  solution,  and  hence  the  law 
has  not  so  frequently  required  judicial  interpretation  when 
real  estate  has  been  attached,  as  where  personalty  was  the  sub- 
ject of  levy.  The  statutory  methods  in  the  several  States  are 
more  uniform  as  applied  to  property  of  this  description,  and 
hence  there  is  not  the  same  conflict  of  authority  as  when  the 
levy  is  made  by  seizure  and  possession.     Still,  the  statutes  have 
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certain  points  of  difference,  and  for  the  exact  rule  the  prac- 
titioner will  consult  the  statutes  of  the  State  in  which  the  ac- 
tion lie8«  One  particular  in  which  they  are  all  alike  is, 
that  the  levy  is  not  made  by  seizure,  as  is  quite  as  uni- 
formly required  when  tangible  chattels  are  attached.  The 
execution  of  the  writ  is  effected  on  paper,  and  its  notoriety  is 
a  matter  of  record.  The  seizure  is  of  defendant's  title  to  the 
thing,  rather  than  of  the  thing  itself.  Registration  is  an  easy 
substitute  for  custody,  and  is  much  less  likely  to  impose  hard- 
ship upon  the  owner,  or  liability  for  damages  upon  the  officer, 
the  plaintiff,  or  the  sureties  on  the  attachment  bond.  It  is 
simpler,  cheaper,  and  less  hazardous,  and  not  so  likely  to  give 
rise  to  troublesome  questions  of  conflicting  claims  to  the  prop- 
erty involved,  for  the  reason  that  the  mode  of  transferring  title 
to  real  estate  is  better  understood  than  that  of  selling  personal 
property,  though  the  latter  is  in  much  more  common  practice 
among  the  people*  For  the  reason  that  the  levy  on  real  estate 
is  unaccompanied  by  overt  acts,  the  statute  must  be  strictly 
followed  to  create  a  lien.^ 

§  250.  Manner  of  Making  the  Levy. — ^The  general  uniform- 
ity of  the  mode  of  levying  on  real  estate  does  not  consist  in 
the  agencies  employed,  so  much  as  the  eimilaritj  of  the  acts 
done.  The  certificate  of  levy,  or  simply  a  copy  of  the  writ, 
may  serve  the  same  purpose.  In  Vermont  and  some  other 
Eastern  States,  the  attachment  is  made  by  leaving  a  copy  of 
the  writ,  with  the  sheriff's  return  of  the  attachment,  in  the  office 
of  the  town  clerk.  The  entries  and  record  of  the  latter  officer 
are  no  part  of  the  attachment.^  But  the  most  general  state- 
ment of  the  different  statutory  methods,  which  only  differ  in 
minor  details,  is  that  the  levy  must  be  filed  for  record  with  the 
officer  whose  duty  it  is  to  register  conveyances  of  real  estate 
within  the  county  or  district  in  which  the  land  lies.^  The  most 
important  distinction  between  the  statutes  is  in  respect  to  the 
effect  of  such  filing  upon  the  transferable  interest  of  the  debtor. 
In  some  it  is  a  valid  lien  as  against  all  unrecorded  conveyances 

1  TomliDson  v.  Stiles,  28  N.  J.  L.  201. 

1  Braley  v.  French,  28  Vt.  646. 

^ Emery  v,  Yoont  (Colo.)  Den.  L.  J.»  Jan^  22. 1881 
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or  incumbrancea  of  which  the  attaching  creditor  had  no  notice. 
In  others,  it  is  only  good  against  suhsequent  conveyances  or 
incumbrances,  whether  recorded  or  not,  provided  they  be  re- 
corded prior  to  the  sale  on  exq^ution,  or  the  purchaser  at  such 
sale  has  notice  of  the  prior  conveyance.  Whether  the  levy  be 
by  filing  a  copy  of  the  writ,  with  the  return  or  other  paper,  it 
must  contain  a  description  of  the  property  sufficient  to  iden- 
tify the  same  with  reasonable  certainty,  and  give  notice  of  the 
particular  tract  or  parcel  levied  on.^  The  description  should 
be  at  least  sufficient  to  convey  the  interest  of  the  grantor,  if 
inserted  in  a  deed,^  though  not  always  required  to  be  as  defi- 
nite and  particular  as  is  necessary  for  an  extent  ^  on  lands.^  The 
description  has  been  held  sufficient  where  it  was  quite  general, 
embracing  all  the  lands  of  defendant  in  a  town ;  ^  but  such  gener- 
ality of  description  cannot  be  relied  on  under  all  the  statutes, 
some  of  which  will  be  found  to  prescribe  the  substantial  requi- 
sites of  the  levy  to  be  filed,  and  when  so  prescribed,  no  material 
deviation  will  be  tolerated.  To  render  the  levy  valid,  a  copy 
of  the  writ  must  be  filed  for  record,  and  the  return  should  be 
in  substantial  compliance  with  the  governing  statute.  And 
from  the  time  the  levy  is  made^  the  lien  attaches.® 

§  251.  Change  of  Possession  not  Effected  by  Levy. — ^To  con- 
stitute a  valid  levy  on  lands,  it  is  never  essential  that  the  officer 
should  make  an  actual  entry  thereon,^  nor  even  go  within  view 
of  the  premises.^  Nor  has  he  any  right  to  make  such  entry, 
or  disturb  the  possession  of  the  owner.  Should  he  undertake 
the  gratuitous  service  of  attempting  to-  eject  the  defendant,  or 
interfere  with  his  enjoyment  of  the  property,  such  officer  not 
only  fails  to  secure  any  special  property  in  the  subject  of  at- 

*  Fitzbngh  v,  HeUen,  8  Har.  &  Johns.  (Hd.)  206;  Clark  o.  Waid,  1^  Gzatt  44a 

*  Howard  v,  Daniels,  2  N.  H.  137. 
<  Execution. 

*  Howard  v,  Daniels,  2  K.  H.  137. 

T  Moore  v.  Kidder,  55  N.  H.  488;  Ciosbj  v.  AUyn,  5  Greenl.<Me.)453;  Taylor 
V,  Hizter,  11  Pick.  341. 

>  Brown  v.  Williams,  81  Me.  403. 

1  Crosby  o.  AUyn.  5  Greenl.  453;  Smith  o.  Collins,  41  Mich.  173;  Ferrin  v, 
Leverett,  13  Mass.  128;  Hancock  v.  Henderson,  45  Tex.  479;  Burkhardt  v.  Mo- 
Clellan,  15  Abb.  Pr.  243,  note;  Bodgers  o.  Bonner,  65  Barb.  9. 

a  Taylor  v.  Mixter«  11  Pick.  341. 
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tachment,'  but  he  becomes  a  trespasser,  and,  as  such,  is  liable 
to  the  party  whose  peaceable  possession  is  thus  disturbed.^  As 
the  levy  of  the  attachment  gives  the  officer  no  possessory  rights 
to  real  estate,  so  the  execution  of  final  process,  by  sale,  does 
not  authorize  him  to  transfer  the  possession  to  the  purchaser. 
His  authority  is  limited  to  such  acts  as  are  incidental  to  the 
duties  imposed  by  the  precept  of  the  writ.  He  merely  sells  the 
interest  which  the  debtor  had  at  the  time  of  the  attachment. 
He  has  nothing  to  warrant,  and  nothing  to  deliver  of  a  more 
tangible  character  than  the  deed.^  This  deed  is  good  for  all 
it  recites,  and  nothing  more,  and  is  only  good  to  this  extent, 
provided  its  recitals  as  to  the  authority  for  making  it,  the  de- 
scription of  the  property,  price  paid,  and  all  antecedent  acts, 
are  such  as  the  law  prescribes,  and  are  true.  It  is  only  held 
prima  facie  evidence  of  the  truth  of  the  facts  so  recited,  even 
where  the  statute  says  that  it  shall  be  considered  sufficient  evi- 
dence of  such  f  acts.^ 

§  252.    The  Interests  of  Defendant  subject  to  Attachment — 

By  the  attachment,  the  creditor  obtains  a  lien  upon  the  debtor's 
entire  interest  in  the  land,  be  that  great  or  small.  When  the 
levy  is  made  upon  land  in  which  the  defendant  is  interested  as 
tenant  in  common,  it  holds  such  debtor's  interest,  notwithstand- 
ing the  subsequent  partition  of  the  property  by  which  the 
debtor  becomes  entitled  to  a  specific  portion  in  severalty.  But 
in  such  a  case  the  attachment  follows  the  interest  originally 
attached,  without  obstructing  the  partition.  And  if  a  sale  be 
made  on  execution  in  the  attachment  suit,  it  must  be  of  that 
portion  of  the  land  set  off  to  the  debtor,  and  not  to  his  undi- 
vided interest  in  the  whole.  ^  Nevertheless,  it  is  held  where 
the  continuance  of  the  lien  is  recognized,  notwithstanding  subse- 
quent partition  proceedings,  that  a  creditor  having  two  claims, 
on  one  of  which  he  may  attach  the  undivided  interest,  may  at- 
tach the  portion  set  off  in  severalty  to  the  debtor  on  the  other 

•  Braley  v.  French,  28  Vt.  546. 
4  Wood  V.  Weir,  5  B.  Mon.  544. 

«  Smith  V.  Painter,  5  Serg.  &  Bawle,  22^;  9  Am.  Dec.  SU;  Oldham  v,  Sczive- 
ner,  3  B.  Mon.  679. 
«  Parker  v.  Overman,  18  How.  137. 
1  Argyle  v.  Dwlnel,  29  Me.  29. 
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claim.^  It  might  be  held  under  the  laws  of  some  of  the  States 
governing  partition,  that  attaching  creditors  of  one  of  the  ten- 
ants in  common  should  be  made  parties,  particularly  where,  on 
a  report  of  the  commissioners  appointed  to  make  the  division,  it 
appeared  that  the  land  could  not  be  apportioned  between  the  ten* 
ants,  and  it  became  necessary  to  order  a  sale  and  division  of  the 
proceeds.  In  case  of  such  sale  the  attachment  lien  would  follow 
the  debtor's  share  of  the  purchase  price.  Where  the<lebtor's  in- 
terest is  that  of  a  joint-tenant,  it  may  be  reached  by  attachment. 
But  there  is  a  species  of  undivided  interest  known  to  the  com- 
mon law,  and  which  is  not  changed  to  a  tenancy  in  common  by 
the-statutes  which  generally  have  so  disposed  of  joint  tenancies. 
This  is  where  land  is  conveyed  to  husband  and  wife  by  the 
same  deed.  The  technical  distinction  between  estates  of  this 
kind  and  those  held  by  joint-tenancy  is,  that  while  in  the  lat- 
ter the  joint-tenants  are  said  to  be  seized  per  my  et  per  tout 
—-by  the  half  and  by  all — ^in  the  former  they  are  seized 
per  tout  et  nan  per  my*  Each  own  all,  but  neither  owns  a 
moiety.  In  joint-tenancy  the  consequent  survivorship  depends 
upon  the  voluntary  continuation  of  their  estate,  with  all  its 
unities  of  interest,  title  and  time,  until  the  death  of  either. 
A  conveyance  of  the  interest  of  either  changes  it  to  a  tenancy- 
in-common.  But  neither  the  husband  nor  the  wife,  during  the 
life-time  of  the  other,  has  power  to  convey  any  interest  what- 
ever in  real  estate  conveyed  to  them  by  the  same  deed.^  This 
peculiar  estate  is  not  generally  abrogated  by  statute  in  this 
country,  and  though  the  courts  have  rarely  been  called 
upon  to  give  it  consideration,  as  often  as  they  have,  it  has 
been  recognized  as  a  part  of  our  heritage  of  the  common 
law  of  England.^  An  undivided  and  indivisible  interest  of 
this  kind,  which  the  debtor  has  not  the  pojv^er  to  convey, 
cannot  be  attached  on  mesne  process,  as  it  could  not  be  sold 
on  execution.  So  it  was  held,  that  the  purchaser  at  execution 
sale  of  property  subject  to  redemption  within  one  year,  had  no 

s  MoMechan  v.  Griffing,  9  Piok.  636;  15  Am.  Dec.  198. 

*  Blackstone's  Com.,  182. 

*  Jackson  v.  Stevens,  16  Johns.  110;  Taol  v,  Campbell,  7  Yerg.  319;  Brownson 
o.  HuU,  16  Vt.  309;  Fairchild  v.  Chastellenx,  1  Pa.  St.  176;  44  Am. Dec  117;  Gib- 
son V,  Zimmerman,  12  Mo.  386;  61  Am.  Deo.  168;  Bomar  v.  Mullins,  4  Bich.  £q. 
80. 
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interest  therein  which  was  subject  to  attachment  or  execution 
within  the  year  that  it  might  be  redeemed.^  There  is  not  the 
tame  reason  for  holding  such  an  interest  as  this  free  from  at- 
tachment, as  there  is  in  the  case  of  an  estate  by  the  entirety^ 
which  is  not  vendible.  The  equity  of  redemption  of  the  mort- 
gagor in  mortgaged  premises  is  clearly  subject  to  attachment,* 
while  it  is  equally  dear  that  the  interest  of  the  mortgagee  is 
not,  unless  it  is  made  so  by  a  statute  enacted  for  that  purposed 
The  debt  due  the  mortgagee  which  the  mortgage  is  given  to 
secure  may  be  reached  by  the  creditor,  and  when  paid  under 
process  of  garnishment,  will  satisfy  the  mortgage  no  less  than 
when  paid  directly  to  the  mortgagee.  The  lien  of  the  mort- 
gage is  not  affected  by  the  garnishment,  and  when  the  creditor 
of  the  creditor  becomes,  by  the  judgment,  properly  subrogated 
to  the  rights  of  the  mortgagee  as  creditor  of  the  mortgagor,  he 
may  take  such  measures  as  the  law  provides  for  foreclosing  the 
security.  But  the  only  way  in  which  he  can  reach  the  mortr 
gaged  property  in  any  event,  is  as  an  incident  of  the  debt  which 
he  has  attached  by  garnishment.  When  it  is  a  common  law 
mortgage,  and  the  mortgagee  has  entered  under  it,  he  still  has 
no  attachable  interest  in  the  land,  as  the  entry  does  not  materi- 
ally change  the  relative  rights  of  the  parties.  The  mortgagor 
still  holds  the  equity  of  redemption,  and  may  convey  the  fee 
subject  to  the  mortgage.^  But  if  the  mortgage  is  a  fraudulent 
one,  the  property  covered  by  it  may  be  attached,  and  without 
calling  for  an  account  of  the  mortgage  debt.® 

In  Tennessee  it  is  held,  that  an  equitable  interest  in  land 
cannot  be  attached  in  an  action  at  law.^^  Indeed,  there  is  an 
inherent  difficulty  in  the  way  of  subjecting  such  interests  to 

<(  Thornton  v.  Wood,  42  Me.  282. 

8  Bacon  v.  Leonard,  4  Pick.  277. 

T  Lincoln  v.  White,  30  Me.  291;  Smith  v.  People's  Bank,  24  Me.  185;  Thorn- 
ton V.  Wood,  42  Me.  282. 

8  Smith  v.  People's  Bank,  24  Me.  185-«iting  Fay  v.  Chenej,  14  Pick.  399. 
See,  also,  Courtney  v,  Carr,  6  la.  238. 

0  Angier  v.  Ash,  26  N.  H.  99. 

10  Hillman  v.  Werner,  9  Heisk.  586.  See,  oonlra,  Davenport  v.  Lacon>  17  Conn. 
278;  Fish  v.  Fowlie,  58  Cal.  373.  And  in  Massachusetts  it  is  held,  that  where 
the  equity  of  redemption  in  land  is  attached  and  sold,  a  mortga^ree  of  the 
premises  after  such  attachment,  but  before  sale  thereunder,  has  the  right  to 
redeem  from  such  sale  under  the  attachment.— Bigelowo.WlBBOii,!  Pick.  485. 
See  Chandler  v.  Dyer,  37  Yt.  345. 
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sale  on  execution,  as  well  as  to  attachment  on  mesne  process. 
If  the  sheriff's  deed  only  conveys  to  the  purchaser  an  interest 
which  requires  the  interposition  of  a  court  of  equity  to  perfect 
it,  the  purchaser  takes  nothing,  for  the  reason  that  courts  of 
equity  will  not  interpose  for  the  purpose  of  perfecting  the  in- 
complete execution  of  a  statutory  power.  All  sales  of  real 
estate  on  execution,  as  well  as  attachments  on  mesne  process, 
are  by  statutory  authority.  When  the  remedy  is  exhausted  by 
the  execution  and  delivery  of  the  sheriff's  deed,  and  still  the 
purchaser  has  not  a  perfect  title,  a  court  of  equity  will  not  im- 
dertake  to  perfect  it.^^  This,  of  course,  does  not  apply  to  the 
mortgagor's  interest  in  mortgaged  property,  though  it  is  called 
an  equity  of  redemption.  And  even  where  a  deed  was  abso- 
lute on  its  face,  but  by  agreement  between  the  parties  was  to 
be  treated  as  a  mortgage,  the  court  held  that  it  would  be  so 
treated  in  all  controversies  between  the  grantor  (mortgagor) 
and  his  creditors.^^  One  holding  a  bond  for  a  deed  has  an 
attachable  interest  in  the  property  bonded ;  but  if  he  transfers 
such  bond  to  a  bona  fide  purchaser  prior  to  the  levy,  he  no 
longer  has  any  interest  upon  which  the  lien  will  attach.^^  The 
interest  of  a  settler  upon  public  lands,  in  a  town-site  there  laid 
out  in  pursuance  of  the  acts  of  Congress,  is  property,  and  as 
such,  may  be  attached.^^  So,  the  possessory  right  of  a  miner 
upon  the  public  lands  of  the  general  government,  has  been 
recognized  as  property  for  all  purposes,  and  as  such  is  subject 
to  execution  and  attachment,^'^  and  whatever  is  subject  to  exe- 
cution may  be  attached  in  a  proper  case.  The  homestead  that  is 
exempt  from  execution,  is  by  the  same  law  exempt  from  attach- 
ment on  mesne  process.  But  when  abandoned  as  a  homestead, 
it  stands  as  other  real  property.^^  And  it  is  held  under  the 
Iowa  statute,  that  a  homestead  may  be  attached  in  an  action 
for  divorce,  or  to  annul  an  illegal  marriage.^^  To  make  a  home- 
stead, the  residence  must,  in  general,  be  upon  the  land  prior  to 

u  KeUy  v.  MiUs,  41  Miss.  267. 

^  Bennett  v.  Wolverton,  24  Kan#'284. 

u  Lambard  v.  Pike,  33  Me.  141. 

1*  Fessler  v.  Haas,  19  Kan.  216. 

"^  MoKeon  v,  Bisbee,  9  Cal.  137;  Halsey  o.  Martin,  22  OaL  BtfL 

u  Fessler  o.  Haas,  19  Kan.  216. 

17  Daniels  v,  Morris,  64  la.  369. 
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the  levy,  or  must  have  been  upon  the  land.  It  mnst  at  least 
be  in  some  manner  recognized  by  the  law,  dedicated  to  use  as  a 
home  for  the  debtor  and  his  family.  Property  cannot  be  con- 
verted into  a  homestead  after  levy,  and  so  held  exempt  from 
the  execution  that  follows  in  that  suit.^ 

Whether  the  widow's  dower  is  attachable  or  not,  depends 
upon  the  statute  of  the  State.  If  she  hold  her  dower  interest 
as  at  common  law,  it  cannot  be  attached  until  it  has  been  as- 
signed to  her  and  becomes  a  life  estate  in  a  specific  tract  of 
land.'^  The  common  law  rules  as  to  dower  have  been  greatly 
changed  by  statute  in  many  of  the  States,  so  that  now  the 
widow  holds  her  interest  in  the  lands  of  her  deceased  husband 
as  a  tenant  in  common  with  his  children.^  Where  a  convey- 
ance was  made  in  which  a  widow  released  her  dower,  but  before 
the  deed  took  effect  the  property  was  attached  so  that  the  con- 
veyance only  became  partially  effective,  it  was  held  that  the 
dower  was  only  released  as  to  that  part  of  the  land  affected  by 
the  deed.^  The  estate  of  the  husband  in  the  lands  of  the  wife, 
by  the  courtesy,  is  not  attachable  during  the  lifetime  of  the 
wife.^  An  attachment  of  all  the  interest  of  a  decedent  in  the 
hands  of  his  administrator,  does  not  affect  the  real  estate,  for 
the  obvious  reason  that  real  estate  is  not  in  the  hands  of  the 
administrator.^  Whether  machinery  and  other  property  con- 
tained in  a  building  is  attachable  or  not  as  faAure^^  depends 
altogether  upon  whether  they  are  movable,  which  is  about 
equivalent  to  saying,  whether  they  ate  fixtures.  If  movable, 
they  cannot  be  so  attached,  but  must  be  seized  as  personalty.^ 

§  253.  Only  the  Interest  of  the  Debtor  at  the  time  of  Levy 
is  Affected. — ^The  attachment  only  operates  as  a  lien  upon 

u  Kelly  v.  DUl,  23  Minn.  435. 

10  Newman  v.  Willetts,  48  IlL  034;  Gooch  o.  Atkins,  14  Mass.  S78;  Ritchie  o. 
Putnam,  13  Wend.  624;  Nasono.  Allen,  6  Qreenl.  479;  Waller  v,  Mardus,  29 
Mo.  25. 

M  In  Maine,  the  widow  is  dowable  in  the  lands  taken  by  a  railroad  in  the 
exercise  of  tbe  right  of  eminent  domain.— French  v.  Lord,  69  Me.  537. 

31  French  v.  Lord,  69  Me.  537. 

ss  Greenwich  Nat'l  Bank  «.  Hall,  11 B.  L  124. 

83  Both's  Appeal,  94  Pa.  St.  186. 

M  Oale  V.  Waid,  14  Mass.  352;  7  Am.  Deo.  223.  This  work  is  not  sufficiently 
extensive  in  design  to  embrace  the  law  of  fixtures,  which  has  been  found  suffi- 
ciently difficult  when  made  the  subject  of  a  separate  treatise. 
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the  interest  in  the  premises  which  the  debtor  has  at  the  time 
of  the  levy.  This  is  the  general  rule,  and  is  only  varied 
by  statutes  that  give  the  attaching  creditor  the  same  standing 
as  subsequent  purchasers  without  notice.  This,  some  of  them 
do.  Thus,  in  one  case  where  the  officer  had  two  executions 
against  the  same  debtor,  but  of  different  dates,  and  levied 
under  that  which  was  first  issued,  not  having  notice  of  an  as- 
signment- prior  to  the  second  execution,  it  was  held  that  he 
might  apply  the  surplus  remaining  after  satisfying  the  first,  in 
satisfaction  of  the  second,  notwithstanding  the  intermediate  as- 
signment.^ So  when  an  attaching  creditor  had  notice  after 
levy,  but  before  execution,  of  a  prior  defective  mortgage,  it 
was  held  that  he  was  unaffected  by  any  equities  in  favor  of 
the  mortgagee,  for  the  reason  that  the  attachment  lien  on  land 
was  as  specific,  and  stood  upon  as  high  equitable  grounds  as  a 
lien  by  mortgage  upon  the  same  land.^  But,  as  we  shall  pres- 
ently see,  the  statutes  governing  the  registration  of  convey- 
ances have  affected  the  relative  rights  of  purchasers  and  cred- 
itors; and  as  these  statutes  differ  in  their  provisions,  they 
operate  more  or  less  favorably  to  the  lien  of  attachments,  when 
brought  in  conflict  with  prior  conveyances,  assignments  and 
encumbrances.^  The  levy  may,  under  some  of  the  statutes, 
and  under  peculiar  circumstances,  take  effect  upon  interests  of 
the  debtor  previously  conveyed  ;  but  no  statute  has  been  no- 
ticed thus  far,  which  rendered  the  attachment  operative  upon 
interests  acquired  by  the  debtor  subsequent  to  the  levy  of  the 
writ.  No  rights  are  acquired  by  the  purchaser  on  execution^ 
against  equities  that  defendant  did  not  have  at  the  time  of  the 
levy.* 

§  254.  Effect  of  Eegistration  and  Notice  as  between  Attach- 
ing Creditors  and  other  Claimants. — The  essential  points  of 
difference  between  the  recording  acts  of  the  different  States 
may  be  shown  by  a  few  examples :  Thus,  in  New  York,  a  con- 

^  Bacon  v.  Leonard,  4  Pick.  277. 

s  Carter  v.  Champion,  8  Conn.  540;  21  Am.  Dec.  605. 

•  Infra,  §  254. 

^  French  v.  De  Bow,  38  Mich.  708.  No  right  of  dower  can  attach  after  a  levy 
has  been  made.— Brown  v,  WiUiams,  81  Me.  403;  Lnmmis  v.  Boon,  8  K.  J.  L. 
734. 
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veyance  of  real  estate  must  be  recorded,  to  be  binding  npon 
subsequent  purchasers  for  value,  and  without  actual  notice.^ 
In  New  Jersey,  all  deeds  are  void,  until  recorded,  against  sub- 
sequent judgment  creditors^  bona  fide  purchasers^  or  moH' 
gagees,^  In  Massachusetts,  the  deed,  to  be  valid  against  subse- 
quent hona  fide  purchasers  or  attaching  creditors  without 
notice,  must  be  recorded.^  In  Missouri,  recording  is  neces- 
sary to  render  the  instrument  valid  as  against  purchasers 
without  actual  noticed  In  Tennessee,  instruments  to  be  ef- 
fectual against  purchasers  without  actual  notice,  or  treditors 
by  judgment  or  decree^  with  or  without  notice,  must  be  re- 
corded.^ In  Colorado,  subsequent  bona  fide  purchasers^  and 
encumbrancers  by  mortgage^  judgment^  or  otherwise^  without 
notice,  may  take  advantage  of  the  failure  to  record.^  In 
California,  unrecorded  conveyances,  etc.,  are  void  as  against 
subsequent  purchasers^  and  mortgagees  in  good  faith  and  for 
a  valuable  consideration,  whose  conveyance  is  first  duly  re- 
corded.^ 

In  some  of  the  States  it  will  be  seen,  the  registry  is  to 
warn  only  purchasers  (including  by  implication,  mortgagees); 
in  others,  purchasers  and  judgment  creditors;  while  in  still 
others,  it  is  necessary  to  givS,  notice  to  attachment  as  well  as 
judgment  creditors.  Th^S(ecording  acts  of  each  of  the  other 
States  and  Territories  ^e  substantially  similar  to  one  or 
other  of  those  not^d,  akd  the  question  of  priority  of  right,  so 
far  as  it  is  affected^  by  recording,  or  notice  by  other  means, 
will  be  decided  in  the  jurisdiction  where  it  arises,  according  to 
the  governing  statute.  In  Illinois  it  is  decided,  that  the  levy 
of  an  attachment  will  not  cut  off  the  right  of  a  party  to  land 
acquired  under  an  unrecorded  deed,  if  the  attaching  creditor 
had  notice  of  the  conveyance.^  Nor  can  an  attaching  cred- 
itor gain  any  advantac^e  as  against  the  holder  of  an  unre- 

s  Act  March  23,  ISSa 
»  P.  B.,  CU.  CXX. 
4Gen.  Stat,  109. 
s  Code,  §{  2072,207a 

*  Gen.  Laws,  {  176. 
7  Civ.  Code.  $  1214. 

*  Cox  V.  Milner,  83  III,  476;  See,  also,  Lamont  v.  Chesfiixe,  65 1!^.  Y.  80l 
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corded  mortgage,  by  fraudulently  antedating  the  instrument 
on  which  he  sues,  so  as  to  secure  a  levy  prior  to  the  recording 
of  the  mortgage.^  The  notice  by  which  a  subsequent  attach- 
ing creditor  may  be  affected,  even  where  the  statute  says  that 
only  those  having  actual  notice  shall  be  affected,  may  be  com- 
municated by  means  less  direct  than  positive  information. 
Even  actual  notice  is  a  fact  to  be  established  by  evidence,  and 
does  not  depend  for  its  proof  upon  conclusive  testimony.  Cir- 
cumstances tending  to  prove  that  such  creditor  had  knowledge 
of  facts  sufficient  to  call  his  attention  to  the  existence  of  a 
prior  conveyance,  are  admissible,  and  may  be  sufficient.  It 
is  not  necessary  that  the  evidence  should  raise  the  inference 
that  he  was  possessed  of  knowledge^  where  notice  is  all  that 
the  law  requires  to  charge  him.^^  The  fact  that  the  notice  is 
communicated  to  the  attaching  creditor's  attorney  or  agent, 
does  not  affect  its  character  as  actual  notice,^^  and  when  the 
facts  which  are  sufficient  to  charge  the  creditor  with  notice 
are  communicated  in^iny  manner  to  the  officer  having  charge  of 
the  writ,  his  agency  is  sufficient  to  charge  the  creditor  with  no- 
tice, as  where  the  officer  finds  the  prior  purchaser  in  possession 
of  the  premises  under  a  claim  of  title.^  So  it  is  held  in  Kansas, 
that  actual  and  open  possession  of  real  estate  under  a  prior 
unrecorded  deed,  prior  to  and  at  the  time  of  the  levy,  would 
hold  the  property  as  against  an  execution  sale  under  judgment 
rendered  on  an  attachment,  levied  prior  to  the  recording  of 
the  deed.^  In  some  of  the  States  it  is  decided  in  general 
harmony  with  the  governing  statute  in  entich  case,  that  the  prior 
conveyance  or  mortgage  will  take  precedence  of  the  purchase 
at  execution  sale  under  the  attachment,  regardless  of  whether 
the  attachment  was  levied  with  notice,^^  and  in  some  others 

•Briggs  V.  French,  2  Snmn.  CrO,  261;  Temple  v.  Hooker,  6  Vt.  240;  Bus* 
weU  V.  Davis,  10  N.  H.  413. 

i<»  Williamson  V.  Brown,  10  N.  Y.  SM;  Flak  v.  Potter,  2  KeyesCK.  T.)  64;  Han« 
klnson  t7.  Barbour,  29  HL  80;  Masick  v,  3amegr,  49  Mo.  46S;  Beatie  v,  Bntler, 
21  Mo.  813;  Vauglm  v.  Tracy,  22  Mo.  415. 

u  Wade  on  Notice,  {  6T2,  et  $eq. 

^  WiUiamson  v.  Brown,  15  N.  Y.  354. 

IB  Tucker  v.  Vandermark,  21  Kan.  269w  See,  also,  Bizon  v.  Doe,  1  Sm.  &  Marsh. 
70;  Prleet  v.  Bice,  1  Pick.  164;  11  Am.  Deo.  156;  U.  &.  v.  Howgate  (D.  G.) 
Wash.  L.  Bep.,  Sept.  1, 1883. 

14  Plant  V.  Smythe,  45  Gal.  161;  Savery-t?.  Browning,  IS  la.  216;  Ayres  v.  Do- 
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this  rule  of  precedence  is  qualified  bj  the  proviso  that  the 
prior  conveyance  or  mortgage  is  recorded  prior  to  the  execu- 
tion sale,  or  that  the  purchaser  at  such  sale  has  notice  by 
other  means.^  While  in  Massachusetts  and  States  havin«c 
similar  statutory  provisions  as  to  attaching  creditors,  it  is  held 
that  the  levy  without  prior  notice  gives  this  class  of  creditors 
precedence  of  those  holding  unrecorded  instruments  affecting 
the  title.  ^« 

Grantees  and  incumbrancers  do  not  occupy  precisely  the 
same  footing  as  to  notice  as  do  attaching  creditors.  The  lien 
of  the  latter  must  depend  for  precedence  upon  its  own  validity. 
It  has  no  equities  in  its  favor,  by  which  it  may  be  rendered  ef- 
fectual before  the  return  is  filed  with  the  proper  officer  for 
record.  There  can  be  no  lien  until  the  levy  is  complete,  and 
it  is  not  complete  until  the  officer  has  filed  his  return  or  cer- 
tificate of  levy,  as  the  statute  provides.  Notice  of  a  levy,  there- 
fore, amounts  to  nothing,  as  affecting  the  rights  acquired  by 
grantees  or  mortgagees.^^  It  is  held  in  Ohio,  that  a  mortgagor 
would  not  be  affected  by  notice  of  a  levy  of  attachment,  to 
charge  him  with  knowledge  of  a  fraudulent  transfer  of  the 
property  from  the  defendant  to  his  wife,  the  latter  being  the 
mortgagor,  nor  would  he  be  affected  by  knowledge  of  the  fact 
that  such  defendant  and  wife  were  in  possession  of  the  premi- 
ses at  the  time  of  giving  the  mortgage.^® 

Nevertheless,  it  is  held  in  Illinois,  that  where  no  certificate 
of  levy  is  filed,  no  lien  is  created  by  the  attachment  as  against 
subsequent  bona  fide  purchasers  "  without  notice."** 

The  officer's  return  on  the  writ  is  the  legal  evidence  of  an 
attachment  of  real  estate,,  and  where  the  writ  recited  a  return 


prey,  27  Tex.  593;  Bicliardson  v.  Wioker«  74  K.  C.  278;  Banyan  o.  McCleUan, 
24  Ind.  165. 

u  Beed  v.  Ownby,  44  Mo.  204;  Sappington  o.  OeBchll,  49  Mo.  244;  Thomas  o. 
Kennedy,  24  la.  397;  Jackson  v.  Post,  15  Wend.  588;  Jackson  v.  Dubois,  4 
Johns.  216;  Knouff  v.  Thompson,  16  Pa.  St.  357;  Beichert  v.  McGlnre,  23nL 
616;  Greenleaf  v.  Edes,  2  Minn.  264;  Davis  v,  Ownsby,  14  Mo.  170;  55  Am.  Dec 
106;  Valentine  o.  Havener,  20  Mo.  133;  Mann  v.  Best,  62  Mo.  491. 

18  Woodward  v.  Sartwell,  129  Mass.  210.  See,  also,  Hulinics  v,  Gathziei  4  Pa. 
St.  123;  Taylor  v.  Doe,  13  How.  287;  Britton's  Appeal,  45  Pa.  St.  172. 

17  Wheaton  v.  Neville,  19  Cal.  42. 

18  Shorten  v.  Drake,  38  Ohio  St  76. 

u  Worcester  National  Bank  v.  Cheeney,  87  lU.  602. 
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"  Oct.  6  at  one  o'clock  p.  m.,"  and  the  certified  copy  returned 
to  the  register  bore  a  return  of  ^^  Oct.  18,"  it  was  held  that  the 
attachment  created  no  lien.^ 

§  255.  Other  Bequlsites  to  a  Valid  Levy.— What  has  al- 
ready been  said  of  the  manner  of  levying  an  attachment  on 
real  estate  ^  is  sufficient  to  indicate  the  leading  essentials ;  but 
there  are  others,  some  of  which  are  prerequisite  to  the  right 
to  levy,  and  others  are  necessary  to  sustain  the  validity  of  the 
sale.  Of  the  former  class  may  be  mentioned  the  preliminaries 
necessary  to  give  the  Court  jurisdiction,  and  authorize  the 
issuing  of  the  writ.  Where  land  was  sold,  an  execution  issued 
under  a  judgment  in  an  attachment  suit,  in  which  the  affidavit 
was  insufficient,  process  was  never  served  by  publication  or 
otherwise,  as  required  by  the  statute,  the  sale  was  held  void.^ 
The  importance  of  a  strict  compliance  with  the  statute  is  illus- 
trated by  a  line  of  decisions  in  the  State  of  California.  There, 
under  a  statute  prescribing  as  the  manner  of  attaching  real 
property,  that  the  levy  should  be  made  by  the  officer  to  whom 
the  writ  was  directed  "  by  leaving  a  copy  of  the  writ  with  the 
occupant  thereof ;  or,  if  there  be  no  occupant,  by  posting  a. 
copy  in  a  conspicuous  place  thereon,  and  filing  a  copy,  together 
with  a  description  of  the  property  attached,  with  the  recorder 
of  the  county,"  ^  a  case  arose  under  the  following  facts :  Th.e 
writ  was  issued  on  the  twenty-sixth  of  August,  and  a  copy  was 
delivered  to  the  occupant  of  the  premises  on  the  twenty-ninth 
of  the  same  month.  On  this  last  day  the  writ  was  returned, 
with  a  certificate  of  the  sheriff's  proceedings,  and  filed  in  the 
clerk's  office ;  but  no  copy  of  the  writ,  with  a  description  of 
the  property,  was  filed  with  the  recorder  until  the  ninth  of 
September  following.  On  the  sixth  of  September  another 
creditor  of  the  defendant  in  attachment  purchased  the  prem- 
isey  from  him.  It  was  held  that  the  filing  of  the  papers  in  the 
recorder's  office  did  not  give  effect  to  the  delivery  of  the  copy 
of  the  writ,  so  as  to  create  a  lien  upon  the  property,  for  the 

*»  Bessey  v.  Vosa,  73  Me.  217. 
1  Supra,  §  260,  et  seq, 

s  Stewart  v.  MitcheU,  10  Heiftk.  48S.  In  California  these  defects  are  held  to 
be  waived  by  appearance  without  objecting.— Porter  v,  Pico,  fi6  Cal.  165. 
<  Prao.  Act.,  §  126.   See,  also,  Code  Civ.  Proc.,  §  542. 

I.  Attach.— 31. 
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reasons  stated  in  the  language  of  Field,  C.  J.,  who  rendered  the 
opinion :  ^  After  the  return  of  the  writ  to  the  clerk's  office,  the 
sheriff  had  no  authority  to  take  any  proceedings  for  the  com- 
pletion of  the  attachment,  which  he  had  previously  omitted. 
Its  efficacy  as  a  warrant  of  authority  to  him,  was  limited  to 
acts  performed  whilst  it  remained  in  his  possession.  The  filing 
was,  therefore,  ineffectual  for  any  purpose,  and  the  posting  of 
a  copy  of  the  writ  upon  the  premises,  or  the  delivery  of  a  copy 
to  the  occupant,  was,  of  itself,  as  we  have  stated,  insufficient 
to  perfect  the  attachment."  And  the  court  decided  against 
the  validity  of  this  lien,  in  full  view  of  the  admitted  fact  that 
the  purchase  was  made  with  knowledge  of  the  incompleted  at* 
tachment.^  In  a  subsequent  case  the  court  endorses  the  above 
views  as  to  the  necessity  of  both  the  prescribed  acts,  in  order 
to  perfect  the  lien,  and  holds,  further,  that  they  must  be  per- 
formed in  the  order  laid  down  in  the  statute.  The  posting,  or 
service  upon  the  occupant,  must  precede  the  filing  in  the  re- 
corder's office,  for  the  reason  that  the  latter  act  is  intended  as 
notice  to  the  world  of  the  former.^ 

In  the  next  case  decided  by  the  same  court,  the  doctrine  of 
relation,  which  had  been  ignored  in  the  two  preceding  cases, 
was  conceded  to  be  beyond  question.  That  is,  the  title  held 
by  purchase  at  execution  sale  under  a  judgment  in  an  attach- 
ment suit,  would  take  effect  by  relation  from  the  date  of  levy, 
and  overreach  any  intermediate  conveyance.  But  in  this  case 
the  attachment  was  held  invalid,  for  the  reason  that  it  appear* 
ed  by  the  sheriff's  return,  that,  instead  of  posting  the  copy  of 
the  attachment,  as  the  statute  required,  he  had  posted  a  ^^  no- 
tice," and  filed  a  copy  of  the  writ  with  the  recorder.®  In  a 
still  later  case,  the  return  of  the  officer  was  held  defective,  for 
the  reason  that  it  merely  stated  that  he  had  ^'  duly  levied  the 
same,  by  attaching  according  to  law,"  etc.,  giving  the  date  and 
description  of  the  property,  but  without  stating  what  particu- 
lar acts  he  had  performed.  This  levy,  though  defective,  was 
held  prima  facie  sufficient,  when  aided  by  the  legal  presump- 
tion that  the  officer  had  done  his  duty ;  and  this  presumption 

4  Wheaton  o.  Keville,  19  Gal.  431 

•  Main  v,  Tappener,  43  Gal.  206. 

•  Sharpo.  Baird.  43  Gal.  677- 
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being  contradicted  by  the  officer's  testimony,  was  regarded  in 
the  light  of  conflicting  evidence.  As  the  trial  court  decided  in 
favor  of  the  validity  of  the  levy,  the  judgment  was  affirmed, 
upon  the  supposition  that  the  presumption  was  regarded  as 
more  convincing  than  the  officer's  testimony  to  the  contrary  J 

It  has  been  held  in  Missouri,  that  the  levy  upon  real  estate 
was  good,  although  the  return  of  the  officer  did  not  show  that 
service  was  made  by  personally  delivering  the  same  to  tenants.® 
When  the  return-day  of  the  writ  is  passed,  it  is  too  late  to  per- 
form the  acts  therein  commanded  with  effect.  The  indorse- 
ment of  an  attachment  of  real  estate,  which  appears  from  the 
face  of  the  writ  to  have  been  made  after  the  return-day,  was  ac- 
cordingly held  to  create  no  lien.^  In  Kansas,  there  is  a  stat- 
ute requiring  the  appraisement  of  property  sold  on  execution, 
and  this  is  held  to  apply  to  executions  on  judgments  in  attach- 
ment suits ;  so  that  when  the  sale  is  made  without  appraise- 
ment, it  will  not  be  confirmed.^^  In  Nebraska,  where  publica- 
tion of  notice  is  all  that  is  essential  by  way  of  summons  against 
non-resident  defendants,  it  is  held  unnecessary  to  issue  sum- 
mons in  a  case  which  appears  to  be  brought  against  a  defend- 
ant because  of  his  non-residence.^^  In  Massachusetts,  the  name 
of  the  defendant  is  not  regarded  as  of  sufficient  importance  to 
render  an  attachment  fatally  defective,  where  it  was  levied  on 
property  in  the  maiden  name  of  a  married  woman,  where  the 
attaching  creditor  had  not  been  notified  of  the  marriage,  and 
the  property  was  conveyed  or  descended  to  her  while  she  was 
yet  single.  Such  an  attachment  was  held  to  take  precedence 
of  a  subsequent  mortgage  given  in  her  name  as  a  married  wo- 
man.^ 

The  omission  of  essential  averments  in  the  pleading  may,  un* 
der  the  statutes  of  some  of  the  States,  utterly  defeat  the  at- 
tachment ;  while  in  others  it  will  be  found  that  such  matters 

T  Porter  v.  Pico,  65  Gal.  165. 

B  Lackey  v.  Seibert.  23  Mo.  S5. 

*  Peters  v,  Conway,  4  Bush,  565. 

10  Moore  v.  Cutler,  19  Kan.  167.  An  extent  npon  land  was  held  void,  where 
it  did  not  appear  by  whom  one  of  the -appraisers  was  chosen^— Cogswell  v.  Ma- 
son, 9.  N.  H.  48. 

u  Wescott  V.  Archer,  12  Neb.  345. 

^  Cleaveland  v,  Boston  eto.  Bank,  129  Mass.  27. 
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are  held  waived  by  appearance,  and  allowing  the  ease  to  go 
through  all  the  stages  to  final  judgment  without  objection.  In 
Maine,  the  amount  of  plaintiffs  demand  is  required  to  be  dis- 
tinctly set  forth  in  the  declaration,  in  order  that  an  attachment 
may  be  levied  on  real  estate.  And  where  the  statement  of  the 
demand  was  a  balance,  as  per  -settlement  as  per  bill,  etc.,  giv- 
ing amounts,  it  was  held  that  no  lien  could  be  obtained  on-^real 
estate  by  the  levy  of  a  writ  in  an  action  so  commenced.^ 

When  a  judgment  is  rendered  and  becomes  a  lien  upon  the 
real  property  attached^  the  lien-of  the^attachment  is  merged  in 
that  of  the  judgment  ^^ 

§  256.    Desoription  of  the  Property  Levied  on. —  Nothing 

more  definite  can  be  laid  down  as  a  rule,  applying  to  all  the 
statutes  in  respect  to  the  description  of  real  estate,  than  that  it 
should  be  so  described  as  to  enable  the  purchaser  at  the  execu- 
tion sale  to  identify  it  with  certainty  by  the  description.  It 
is  not  meant  by  this,  that  the  description  alone  must  furnish 
the  purchaser  with  such  information  as  would  enable  him  to 
find  the  subject  of  his  purchase  without  other  aids.  But  if 
the  description  is  such  that  it  will  not  apply  indifferently  to 
any  one  of  several  distinct  parcels  of  land,  it  will  be  held  suf- 
ficient in  many  of  the  States,  though  it  be  so  loose  and  vague 
as  to  leave  it  so  uncertain  what  particular  property  is  offered 
for  sale,  that  no  one  could  feel  justified  in  paying  more  than  a 
nominal  price  therefor.  It  is  stated  in  one  case,  where  a  dis- 
tinction is  drawn  between  the  description  necessary  for  attach- 
ment and  that  required  for  an  extent  (execution)  upon  land, 
that  it  will  be  sufficient  in  the  former  case  if  it  would  serve  to 
pass  the  title  where  so  described  in  a  deed  of  conveyance  be- 
tween the  parties ;  but  in  the  latter,  the  description  must  be 
more  particular.^  But  a  court  that  felt  untrammeled  by  this 
decision  as  absolutely  authoritative,  might  consider  that  the 
case  of  a  voluntary  conveyance  between  the  parties,  and  one 
where  the  conveyance  was  involuntary,  might  be  governed  by 

u  Bartletto.  Ware,  74  Me.  292;  Fttirbanks  v,  Stanley,  IS  Me.  296:  Beltast  ete. 
Bank  v.  Kennebec  etc.  Co.,  73  Me.  404. 
w  Bagley  v.  Ward,  87  Cal.  12L 
1  Howard  v.  Daniels,  2  K.  H.  137. 
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different  roles.  Trae,  the  attachment  is  not  a  conveyance,  but 
it  is  intended  to  create  a  specific  lien  which  ultimately  ripens 
into  a  conveyance,  where  the  sale  is  by  public  outcry,  and  the 
bidders  are  invited  by  public  notice.  In  Fitzhugh  v>  Hellen,^ 
a  description  which  might  be  said  to  be  capable  of  reduction 
to  certainty  by  inquiry  was  held  insufficient.  It  described  the 
property  as  the  defendant's  life  estate  in  the  lands  got  by  his 
wife,  supposed  to  be  four  hundred  and  fifty  acres.  So  where 
the  return  was  that  the  officer  had  levied  on  all  the  lands  of 
the  defendant  in  the  county  of  Penobscot,  and  there  were  sev- 
eral defendants  named  in  the  writ,  the  description  was  held  so 
grossly  obscure  that  it  could  not  be  sustained,  though  the 
court  was  willing  to  overlook  informalities,  and  interpret  the 
return  by  what  was  intended,  where  the  intention  could  be 
made  out.^  After  a  tract  of  land  has  been  divided  into  lots 
and  blocks,  with  streets  and  alleys  dedicated  to  public  use, 
and  some  of  the  lots  have  been  sold  to  third  persons,  it  has  ' 
been  held  that  a  levy  upon  the  entire  tract,  as  it  was  prior  to 
such  subdivision,  was  a  nullity.  But  this  court  also  held  that 
the  description  in  the  levy  should  be  as  particular  as  is  re- 
quired in  a  sherifTs  deed.^  Elsewhere  it  was  held,  that  no 
such  a  standard  of  particularity  was  essential ;  that  the  re- 
turn was  sufficient,  when  it  recited  that  the  officer  attached  all 
the  right  and  interest  of  the  debtor  in  any  lands  in  the  town 
of  E.,  and  would  hold  all  the  real  estate  that  came  within  the 
general  description.^  A  levy  upon  all  the  right,  title  and  inter- 
est of  defendants  in  a  grist  mill  in  the  town  of  M.  was  held 
good,  unless  it  appeared  that  they  were  interested  in  more  than 
one  grist  mill  in  that  town.^  And  where  the  return  recited  a 
levy  upon  the  homestead  farm  of  defendant,  containing  about 
thirty  acres,  more  or  less,  the  levy  was  held  good  on  the  entire 
farm,  though  it  in  fact  contained  one  hundred  and  fifty  acres.^ 
But  the  widest  latitude  in  the  matter  of  description  yet  no- 
ticed, is  whc^re  the  attachment  was  of  all  the  debtor's  interest 

s  8 HaniB  &  Johng.  (Md.)206. 
>  Hathaway  v.  Larrabee,  27  Me,  448. 
«  Henry  v.  Mitchell,  32  Mo.  612. 
<  Taylor  v,  Mixter,  11  Pick.  841. 
«  Lambard  v.  Pike,  33  Me.  141. 
7  Bacon  v,  Leonard,  4  Pick.  277. 
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in  any  real  estate  in  a  designated  county ;  and  this  description 
was  held  sufficient  to  create  a  lien  on  real  estate  within  the 
county  which  the  debtor  had  fraudulently  conyeyed.^ 

After  the  levy  has  been  made  upon  lands  situated  in  a  par- 
ticular county,  no  subsequent  division  of  the  county  in  any 
manner  can  affect  the  lien  acquired  under  the  levy.^ 

§  257.  The-  Order  of  Levy  upon  Seal  and  Personal  Prop- 
erty.— Unless  the  statute  prescribes  that  the  levy  shall  be  made 
upon  one  kind  of  property  in  preference  to  another,  the  officer 
in  charge  of  the  writ  may  follow  its  general  direction,  or  levy 
upon  any  property  of  the  debtor  indicated  by  the  pl^ntiff  or 
his  attorney,  where  such  property  is  not  specifically  exempt. 
Eeal  as  well  as  personal  property  is  subject  to  execution,  and 
the  officer  may  levy  on  land,  though  there  be  sufficient  person- 
alty exposed  to  view  which  is  subject  to  levy.^  Under  statutes 
that  give  the  defendant  an  option  as  to  what  property  he  will 
turn  over  to  the  officer  on  execution,  the  courts  might  be  in- 
clined to  recognize  his  right  to  exercise  the  same  choice  in  case 
of  the  levy  of  an  attachment.  And  where  the  statute  expressly 
requires  the  sale  of  personal  property  attached  before  the  sale 
of  real  estate  under  the  same  process,  an  order  of  court  for  the 
sale  of  real  estate  before  the  personalty  is  sold,  is  a  nullity  which 
may  be  attacked  in  a  collateral  proceeding.^  But  the  order  in 
which  the  different  kinds  of  property  are  mentioned  in  the 
statute,  cannot  be  construed  to  mean  that  levies  shall  be  made 
in  the  order  in  which  the  classes  of  property  are  arranged. 
No  attachment  or  execution  issued  from  a  court  of  a  justice 
of  the  peace  can  be  levied  upon  real  estate.' 

§  258.  Effect  of  Amending  Betnm. — ^It  has  been  held  that 
mere  clerical  errors  in  a  return  might  be  amended  when  there 
was  sufficient  in  the  levy  to  amend  by,  pending  a  writ  of  entry 
brought  by  one  claiming  under  the  debtor.^    But  it  may  be 

8  Pratt  V,  Wheeler,  6  Gray,  520. 

»  Tyrell  v.  Boontree,  7  Pet.  464. 

1  Isham  V,  Downer,  8  Conn.  282. 

s  Camden  v.  Haymond,  9  W.  Va.  S8a 

*  Hopkins  V.  Suttles,  Hardin  (Ky.)  96.  note;  McCleary  v.  Davii,  Id. 

1  Pratt  V.  Wheeler,  6  Gray,  520. 
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safely  stated  that  the  curative  effect  of  an  amendment  of  the 
return  can  extend  no  farther,  nor  comprehend  any  more  serious 
errors,  than  the  amendment  of  pleadings.  In  neither  case  can 
a  levy  on  real  estate  which  is  essentially  invalid,  be  rendered 
effectual  as  a  lien  by  subsequent  amendment.^  That  is,  it  can- 
not be  rendered  valid,  so  as  to  cut  off  adverse  rights  that  have 
accrued  since  the  attempted  levy  and  prior  to  the  amendment. 
Thus,  where  the  officer,  after  filing  a  copy  of  the  writ  with  the 
town  clerk,  and  the  return  of  the  attachment  before  the  return 
day,  altered  his  return  and  amended  the  copy  thereof  in  the 
clerk's  office,  the  levy  of  the  attachment  was  held  to  date  from 
the  time  such  amended  copy  of  the  return  was  left  with  the 
clerk.^  In  this  case,  it  will  be  noticed  that  the  return  was 
amended  while  the  writ  was  still  in  the  officer's  hands  and  un- 
der his  control.  But  after  the  writ  is  returned,  as  we  have 
seen  in  the  case  of  Wheaton  v.  Neville,^  the  officer  has  lost  the 
power  to  do  anything  further  necessary  to  render  the  attach- 
ment valid.  Thereafter  he  can  only  amend  his  return  to  correct 
errors  therein,  by  leave  of  court,*^ 

§  259.  Conflicting  Levies. — Intervenors.— It  is  almost  need- 
less to  say  that  successive  attachments  of  the  same  real  estate, 
where  the  levy  is  valid  in  each  case,  take  effect  according  to 
the  order  in  which  they  are  made.  This  priority  is  undis- 
turbed by  the  doctrine  that  the  lien  of  the  attachment  is  merged 
in  the  judgment.^  The  doctrine  of  relation  necessarily  applies. 
When  the  judgment  is  entered,  it  takes  effect  from  the  date 
of  levy,  and  is  nothing  more  than  a  continuation  of  the  lien  ob- 
tained by  the  attachment.^  Were  it  otherwise,  the  benefits  of 
the  attachment  would  be  lost  as   soon  as  they  came  within 

s  Drew  V,  Alfred  Bank,  66  Me.  450. 

s  Cogswell  V.  Mason,  9  K.  H.  48. 

« 19  Cal.  42. 

«^nee,§150, 

1  Bagley  v.  Ward,  37  Gsd.  121;  Emery  v.  Yount,  7  Colo.  107. 

*  Porter  v.  Pico,  65  Cal.  165;  Sharp  v.  Baird,  43  Cal.  677;  Tyrell  v.  Bountree, 
7  Pet.  464;  Stark  v,  Barnes,  4  Cal.  412;  Bankln  v.  Scott,  12  Wheat  177;  Ens- 
worth  V.  King,  60  Mo.  477;  Lackey  o.  Seibert,23  Mo.  86;  Miller  v.  Williams, 
80  Yt.  386;  Brown  v,  Williams,  31  Me.  403;  Tappan  v,  Harrison,  2  Humph. 
(Tenn.)  172;  Langdon  v.  Baiford,  20  Ala.  632;  FreUson  v.  Green,  19  Ark.  376; 
Hannahs  v.  Felt,  16  la.  141;  Oldham  v.  Scrivener,  3  B.  Mon.  679;  Wilson  v» 
Forsyth,  24  Barb.  106. 
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reach  of  the  plaintiff's  hand ;  for  he  could  expect  nothing  but 
a  barren  lien  until  the  case  was  prosecuted  to  judgment,  and 
the  moment  that  point  was  reached,  even  the  lien  would  be 
gone,  as  against  intermediate  purchasers  and  incumbrancers. 
Where  two  levies  upon  the  same  property  are  simultaneously 
made,  the  creditors  share  the  benefits  equally ;  but  if  a  moiety 
of  the  proceeds  is  more  than  sufficient  to  satisfy  one  of  the  de- 
mands, and  the  other  demand  is  greater  than  the  share  appro- 
priated to  its  satisfaction,  the  lien  holds  the  surplus  left  over 
after  satisfying  the  smaller  judgment,  and  will  be  applied  in 
further  satisfaction  of  the  greater.^ 

Intervention  occurs  less  frequently  in  respect  to  attachments 
of  real  estate  than  of  personal  property,  for  the  reason  that 
the  consequences  of  a  levy  upon  property  in  which  the  defend- 
ant has  no  interest,  and  the  sale  thereof  under  execution,  are  not 
so  injurious  to  the  owner.  The  title  is  unaffected  by  the  sale, 
unless  the  defendant  had  an  interest  to  sell  at  the  time  of  the 
levy.  The  only  grounds  for  intervention  are,  that  the  pro- 
ceedings have  a  tendency  to  cast  a  cloud  upon  the  intervenor's 
title.  To  entitle  him  to  come  in,  he  should  show  facts  sufficient 
in  a  proper  case  to  support  a  prayer  for  an  injunction  restrain- 
ing the  sale  of  the  property.^  Being  the  owner  in  possession, 
such  a  sale  may  be  enjoined,  even  though  the  sale  would  be 
ineffectual  to  pass  title,  and  the  relief  will  not  be  denied  where 
the  title  claimed  by  the  party  seeking  an  injunction  is  derived 
from  a  prior  sale  under  execution  issued  on  a  judgment  in  an 
attachment  suit.^ 

§  260.    Manner  of  Defeating  or  Removing  the  Lien.— But 

the  power  exercised  over  involuntary  sales  of  real  estate  may 
be  employed  to  defeat  the  lien  of  an  attachment,  when  it  is  lev- 
ied upon  property  which  for  any  reason  is  not  subject  to  ex- 

s  Bigoomey  v.  Eaton,  U  Pick.  414;  26  Anu  Deo.  414. 

«  Whitman  v.  WilliB»  51  Tex.  421. 

s  O'  Hare  v.  Downing,  130  Mass.  16 ;  Porter  v.  Pico,  65  Cal.  165.  See  also,  Titles 
V,  Huggins,  15  Oal.  127;  Falton  v.  Hanlow,  20  Cal.  450;  Thompson  v.  Lynch,  29 
Cal.  189;  Marriner  v.  Smith,  27  Cal.  649;  Bamsdell  v.  Fuller,  28  CaL  37;  Bea  o. 
Longstreet,  54  Ala.  291;  Henderson  v.  Palmer,  71  111.  579;  22  Am.  Rep.  117f 
Hinchley  v.  Greany,  118  Mass.  595;  Brown  v.  Qoodwin,  75  K.  Y.  409;  3  Pomt 
£q.  Jur.,  $  1389,  note. 
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edition.'  To  go  into  a  discussion  of  the  circumstances  that 
will  warrant  the  exercise  of  this  restraining  power,  would  be 
too  discursive  for  the  scope  of  this  work,  and  will  be  found 
sufficiently  treated  in  the  authorities  cited  in  the  next  preced- 
ing section.^  The  attachment  may  also  be  defeated  on  the 
trial  of  the  merits,  or  by  a  dissolution  of  the  attachment  for 
any  of  the  reasons  that  go  to  the  legality  of  the  proceedings. 
It  is  also  held  to  be  abandoned  by  taking  a  personal  judgment 
merely,  against  the  defendant.^  But  it  cannot  be  defeated  by 
a  subsequent  decree  of  the  court  of  another  State,  in  an  action 
to  which  the  attaching  creditor  was  not  a  party .^  Of  course 
it  may  be  voluntarily  released ;  but  herein  it  differs  from  an 
attachment  upon  personalty.  By  the  attachment,  the  officer 
acquires  neither  possession  of,  nor  special  property  in,  real  es- 
tate. Consequently,  he  cannot  voluntarily  release  it  when  it 
is  once  attached,  as  he  may  do  in  case  of  personalty.  The 
plaintiff  alone  can  release  the  attachment  on  lands.^ 

1 0'Hare  v.  Downing,  190  Mass.  16 
SjS'tipra,  §269. 

•  Lowry  v.  McGee,  76  Ind.  60& 
«  McBride  v.  Ham,  4S  la.  161. 
'  Braley  v,  Fiench,  28  Vt.  64& 


CHAPTER  XVm. 

ATTACHXSHT  OF  PEB80KALTT. 

I  261.  The  Idndfl  of  personal  property  subject  to  attachmeiit 

{  262.  Instanoes  where  the  right  to  attach  has  been  qnestloned. 

i  263.  Whether  the  property  be  personal  and  tangible. 

(  264.  Extent  to  which  the  right  to  attach  is  subordinate  to  other  Tlghta*-* 

Possession. 

(  286.  Claims  to  attached  property  by  wife  of  debtor. 
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§  261.    The  Kinds  of  Personal  Property  Snbjeet  to  Attaeh- 

ment. — Generally  speaking,  all  property  subject  to  execution  is 
also  subject  to  seizure  on  mesne  process.^  This  applies  to  per- 
sonal, as  well  as  to  real  property.  But  it  is  not  every  kind  of 
thing  that  may  be  called  a  chattel,  that  is  subject  to  seizure  on 
either  mesne  or  final  process.  They  owe  this  exemption,  how- 
ever, more  to  the  conditions  by  which  they  are  surrounded, 
than  to  any  inherent  qualities  they  possess;  and  it  will  be 
much  more  convenient  to  indicate  the  circumstances  that  ren- 
der certain  kinds  of  property  not  attachable  by  actual  seizure, 
than  it  would  be  to  enumerate  even  classes  of  chattels  that  may 
be  so  seized.  Things  that  are  attachable  when  unconnected 
with  the  person  of  the  debtor,  when  in  his  immediate  posses- 
sion or  in  actual  use^  are  held  not  to  be  subject  to  attachment. 
Thus,  an  inn-keeper  can  neither  detain  the  person  of  his  guest, 
nor  remove  any  portion  of  his  clothing  while  in  actual  use,  nor 
can  either  be  done  at  the  instance  or  request  of  such  inn-keep- 
er, to  secure  a  bill  due  from  the  guest^  So  implements  of 
trade,  while  in  actual  use,  have  been  held  not  liable  to  distress 
for  rent,^  though  it  has  been  elsewhere  held  that  the  fact  of 

1  Handy  v.  Dobbin,  12  Johns,  220. 
s  Sunbolf  v.  Alf  ord,  8  M.  &  :W.  248. 
*  Simpson  v.  Hartopp,  Willes,  512. 
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their  being  in  use  doeB  not  exempt  guch  implements  from  at- 
tachment.^ It  has  also  been  decided  that  a  stage  coach,  just 
arrived  at  a  tavern  or  about  to  depart,  was  attachable,  though 
it  was  doubted  whether  it  could  be  seized  while  on  the  road.^ 
A  wagon  and  horses  used  for  the  purpose  of  conveying  the 
mails  are  not  subject  to  attachment  while  so  employed,  when 
at  the  time  of  seizure  they  are  standing  in  front  of  the  post 
office  waiting  for  the  mail.^  Such  seizure  is  in  conflict  with  the 
laws  of  Congress  against  obstructing  the  mails ;  but  to  render 
an  attaching  creditor  liable  for  such  obstruction,  on  account  of 
attaching  a  vessel  engaged  in  transporting  the  mails,  it  is  held 
that  the  obstruction  must  appear  to  have  been  willf  ulJ  The  gen- 
eral government  has  a  lien  on  all  imported  goods  for  the  duties 
due  thereon,  and  being  entitled  to  the  custody  of  such  goods 
from  the  date  of  their  arrival,  until  such  duties  are  paid  or  se- 
cured, an  attachment  by  a  State  officer,  while  they  are  so  held,  is 
an  interference  with  such  right,  and  is  utterly  void.^  Owing 
to  the  different  jurisdictions  of  the  Federal  and  State  courts, 
the  control  once  obtained  by  the  former,  by  the  service  of 
process,  prevents  the  same  property  from  being  taken  by  any 
process  that  may  issue  for  that  purpose  from  the  State  courts. 
This  jurisdictional  control  is  thoroughly  reciprocal,  and  is 
promptly  recognized  by  the  Federal  courts,  when  called  upon  to 
interfere  with  officers  of  the  State  courts,  or  their  process,  in 
cases  where  the  State  jurisdiction  was  first  to  attach.®  Money, 
whether  in  the  form  of  bank-bills,^^  treasury  notes,^^  or  United 
States  coin,  may  be  seized  on  execution  or  attachment.^  And 
it  has  even  been  held  in  California,  that  coin  in  a  sack,  in  the 
hand  of  a  person  other  than  a  defendant,  might  be  forcibly 
seized  and  taken  from  such  person,  and  such  seizure  justified 
under  a  writ  in  the  hands  of  the  officer  making  suob  forcible 

<  Bell  V.  DonglaM,  1  Yerger  (Tenn.)  89f.* 

s  Potter  V.  Hall,  8  Pick.  868;  IS  Am.  Deo.  226. 

*  Harmon  v,  Moore,  69  Me.  428. 
7  Parker  v.  Porter,  6  La.  169. 

•  HarriB  v.  Demiie,  8  Pet.  292. 

9  Freeman  v,  Howe,  24  How.  450;  The  Ship  Robert  Fulton,  1  Paine  0.  C  620; 
Lewis  V.  The  Ship  Orpheus,  8  Ware  C.  C.  143. 

10  Spencer  v.  BlaisdeU,  4  N.  H.  198;  17  Am.  Dec.  412. 
u  State  V.  LawBon,  7  Ark.  891. 

u  Sheldon  v.  Boot,  16  Pick.  667;  28  Am.  Deo.  266. 
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levy.  The  case  is  distinguished  from  those  where  the  taking 
of  money  or  other  valuable  thing  from  the  person  is  condemn- 
ed as  a  violation  of  personal  right,  upon  the  theory  that  money 
in  the  hand  was  not  on  the  perion^  but  was  parallel  to  a  case 
where  a  horse  was  in  possession  when  he  was  held  by  a  hal- 
ter.^ Nevertheless,  money  cannot  always  be  levied  on  by 
seizure.  Where  gold  and  silver  coin  was  in  the  hands  of  an 
attorney,  who  had  collected  the  same  for  a  client,  it  was  held 
that  such  coin  could  not  be  seized  in  attachment  as  the  proper- 
ty of  the  client,  for  the  reason  that  the  title  to  the  specific 
articles  had  not  vested  in  him.  The  attorney  could  have  paid 
him  as  well  in  any  other  money .^^  The  manner  in  which  mon- 
ey in  the  hands  of  a  third  person  may  be  levied  on  will  be  con- 
sidered in  subsequent  chapters,  under  the  head  of  Garnish- 
ment.^^ 

When  the  property  attached  has  been  lost,  pending  the 
litigation,  and  the  sheriff  and  officer  are  insolvent,  no  additional 
property  can  be  attached.^^ 

§  262.  Instances  where  the  Right  to  Attach  has  been  Ques- 
tioned.— The  right  to  attach  or  seize  on  execution  the  rolling  i 
stock,  including  locomotive  engines,  freight  and  passenger  cars, 
of  a  railroad  corporation  has  been  questioned,  for  the  reason 
that  they  were  in  use  as  necessary  means  of  discharging  the 
public  duties  of  such  corporation ;  and  where  they  were  in  ac- 
tual use  for  such  purposes,  the  right  of  seizure  has  been  de- 
nied.^ But  when  not  in  such  actual  use,  they  are  held  subject 
to  execution  or  attachment.^ 

Accoimt  books  are  certainly  personal  property,  and  intone 
sense  are  ordinary  chattels  subject  to  valuation  ;  but  they  are 
not  considered  valuable,  except  in  connection  with  the  accounts 
they  contain,  and  such  accounts  cannot  be  reached  by  a 
simple  seizure  of  the  books.    Hence,  as  a  general  rule,  books 

u  Green  v.  Palmer,  15  Cal.  411. 

i«  Maxwell  v.  McGee,  12  Gnah.  137. 

M  See  Post,  Chaps.  XXX.,  XXXV.,  Vol.  2. 

10  Kenrick  v-  Huff,  71  Mo.  570.  The  t)ersoxLalt7  Bhonld,  if  tne  sheriff  or  officer 
Is  80  directed,  be  levied  on  before  the  realty.— Moolton  v,  Chadbome,  31  Me. 
152. 

1  Boston  etc.  B.  Go.  v.  Gilmore,  37  N.  H.  410. 
3  Boston  etc.  B.  Go.  o.  Gilmore,  37  K.  H.  410. 
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of  acconnt  are  not  regarded  as  attachable  personalty,  except 
where  the  statate  of  the  State  specially  subjects  them  to  levy.^ 
And  where  not  so  authorized,  the  seizure  of  an  account  book 
will  not  be  regarded  as  such  a  levy  as  will  authorize  a  judg- 
ment on  constructive  service  of  summons.^ 

A  growing  crop  of  grain  has  also  been  held  not  subject  to 
leyy,^  though  when  the  grain  is  ripe,  but  still  standing  on  the 
ground,  the  right  to  remove  it  is  not  seriously  questioned.® 
And  in  Pennsylvania  it  is  held,  that  the  interest  of  the  land- 
lord in  the  crops  of  his  land  let  on  shares  cannot  be  attached 
while  they  are  in  the  ground,  so  as  to  give  title  to  it  as  against 
a  subsequent  purchaser  of  the  land,  on  execution  against  the 
land  ownerJ 

And  in  California,  grain  raised  on  shares  by  agreement  be- 
tweeit  landlord  and  tenant,  and  delivered  to  the  landlord  to  be 
held  by  him  until  certain  advances  to  the  tenant  have  been 
paid,  is  not  liable  to  be  attached  by  a  creditor  of  the  tenant 
until  such  advances  have  been  paid.^  In  some  of  the  States, 
notably  in  California,  provision  is  made  for  a  valid  levy,  even 
on  growing  crops.^  Shares  of  stock  in  a  corporation  cannot,  as 
a  general  rule,  be  attached  by  seizure  of  the  certificates,  as 
other  chattels  are  levied  on.^^  Special  provision  for  the  attach- 
ment of  the  interests  of  stockholders  in  corporations  is  made 
in  the  statutes  of  most  of  the  States."  But  where  such  pro- 
vision is  made,  the  prescribed  method  of  carrying  it  into  effect 
must  be  followed,  in  order  to  secure  a  lien  on  the  shares.  It 
was  held  in  Connecticut  that  a  lien  coidd  not  be  acquired  on 
bank  stock,  in  the  absence  of  the  cashier,  except  by  leaving  a 
copy  of  the  writ,  properly  indorsed,  at  the  banking  house.  In 
a  levy  so  made,  the  stock  was  held  sufficiently  described,  if 
the  number  of  shares  and  the  name  of  the  owners  were  given. 

*  Bower  v.  Smith.  17  Wis.  410;  Ohoxs  o.  HIU,  3  McCk)rd  {B.  0.)  838;  Sean  v. 
Gearn,  7  How.  Fr.  388. 

«  Bradford  v.  Gillespie,  8  Dana  (Ky.)6T. 
s  Norrla  v.  Watson,  2  Foster,  864. 

*  Penliallow  v.  Dwlght,  7  Mass.  34. 

f  Long  V.  Green,  (Pa.)  Gent  L.  J.,  Oct.  10th,  1884. 

*  HoweU  V,  Foster,  Sap.  Ot.  Bep.,  July  SOtb,  1884. 
»  Code  ClT.  Proc.,  $  542. 

u  Haley  t;.  Beld,  16  Ga.  437;  Merchants'  Ins.  Go.  o.  Brower,  38  Tex.  230;  Fos- 
ter 17.  Potter,  37  Mo.  525;  Nashyllle  Bank  v,  Bagsdale,  Peck  (Tenn.)  296. 
u  Howe  V.  Starkweather,  17  Miass.  240. 
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It  waa  also  held  that  a  transfer  of  the  stock  by  the  owner  to 
the  cashier,  to  secure  the  bank  for  certain  liabilities  it  had  as- 
sumed on  behalf  of  the  owner,  vested  the  legal  title  to  the 
shares  in  the  corporation.^  And  in  New  York,  under  the 
Code  of  Civil  Procedure,  section  647,  authorizing  the  attach- 
ment of  defendant's  shares  of  stock  in  a  corporation,  it  was  held 
that  it  did  not  apply  to  shares  of  stock  in  a  foreign  corpora- 
tion, and  that  the  shares  of  a  non-resident  defendant  in  the 
stock  of  a  foreign  corporation  cannot  be  deemed  to  be  within 
the  State,  by  reason  of  the  fact  that  the  president  and  other 
officers  of  the  corporation  are  there  engaged  in  carrying  on  a 
corporate  business.^' 

As  a  general  proposition  it  may  be  stated,  that  choses  in  ac- 
tion cannot  be  seized  under  attachment ;  but  in  New  York  it 
has  been  held  that  a  bond,  promissory  note,  or  other  instrument 
for  the  payment  of  money,  can  be  attached,  but  only  by  taking 
the  same  into  the  officer's  actual  custody,  and  that  leaving  a 
certified  copy  of  the  warrant,  with  the  usual  notice,  upon  a  per- 
son having  in  his  custody  a  bond  belonging  to  the  defendant 
in  attachment,  was  ineffectual  to  attach  such  bond.^^ 

Another  kind  of  corporate  securities  not  subject  to  attach- 
ment or  execution,  is  Bands  which  have  never  been  negotiated 
or  placed  upon  the  market,  but  are  left  in  the  hands  of  an 
agent  to  negotiate.  They  are  of  no  value  as  binding  obliga- 
tions of  the  corporation,  until  they  are  voluntarily  delivered  to 
the  purchaser.^^  Property  which  is  in  process  of  manufacture 
is  not  subject  to  seizure  under  the  general  provisions  of  a  stat- 
ute that  are  sufficient  to  authorize  the  attachment  of  chattels 
completed  and  marketable,  or  fit  for  use.  Thus,  it  was  held 
that  charcoal  in  a  pit  and  partially  burned  could  not  be  levied 
upon.^^  So  of  other  property  in  a  similar  condition,  which 
cannot  be  removed,  or  the  process  of  manufacture  arrested, 
without  serious  detriment  thereto.  But  the  rule  does  not  al- 
ways apply  to  things  in  process  of  construction,  where  they  are 

u  Stamford  Bank  o.  Ferris,  17  Conn.  259. 

u  Plympton  v,  Bigelow,  N.  Y.  Ct.  App.,  Daily  Beg.,  Deo«  4, 188S;  Bep.rI)M. 
19, 1883.    See,  also,  Moore  v,  Gennett,  2  Tenn.  Ohy.  375. 
M  Anthony  v.  Wood,  Oh.  Leg.,  ^-  Oct.  4, 1881 
u  Coddington  v.  GUbert,  5  Dner,  72. 
M  WUdi  0.  Blanchard,  7  Vt.  138. 
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not  rendered  valueless  hj  the  interruption.  Mere  Inconvenience 
to  the  debtor  is  not  a  valid  objection  to  the  seizure  of  the  arti- 
cle upon  which  his  labor  has  been  expended.  A  somewhat 
doubtful  case,  involving  this  and  other  points,  was  where  a  me- 
chanic was  employed  to  make  a  desk,  of  lumber  furnished  by 
the  employer,  and  was  to  take  his  pay  in  other  lumber.  When 
the  desk  was  partially  completed,  and  the  lumber  from  which 
he  was  to  take  his  pay  had  been  delivered,  the  fact  that  some 
portion  of  the  materials  of  which  the  desk  was  composed  were 
supplied  by  the  maker,  led  the  court  to  hold  that  it  might  be 
attached  as  his  property.^^  The  defendant's  sign,  by  which  he 
advertises  his  business,  may  be  attached.^  A  boat,  cable  and 
anchor,  belonging  to  a  vessel,  may  be  attached,  while  she  is 
lying  at  the  wharf,  and  such  appurtenances  are  not  necessary 
to  her  safety. ^^  And  an  attachment  of  slaves  has  been  held 
good,  though  there  was  other  personal  property.^ 

§  263.    Whether  the  Property  be  Personal  and  Tangible. — 

One  of  the  leading  and  most  general  rules  governing  the  at- 
tachment of  personal  property  is,  that  the  officer  must  take 
actual  possession,  to  the  exclusion  of  every  one  else,  partial' 
larly  the  defendant.^  This  is  the  most  important  distinction 
between  attachments  of  real  and  personal  property,  and  one 
which  has  already  been  discussed  so  fully  in  preceding  chap- 
ters that  it  will  not  be  necessary  to  enter  upon  an  elaborate 
statement  of  the  different  phases  of  the  doctrine  in  this  place.' 
There  is,  however,  a  principle  that  governs  the  distinction, 
which  is  the  manifest  difference  In  the  nature  of  the  prop- 
erty— the  one  being  movable,  and  transferable  by  delivery, 

"  Sibley  0.  Femie,  22  La.  An.  163. 

u  Wallace  v.  Barker,  8  V t.  440. 

^  Briggs  V.  Strange,  17  Mass.  406. 

^  Weathers  v.  Mudd,  12  B.  Mon.  112. 

1  Gates  V.  Flint,  39  Miss.  365;  Gordon  v.  Jeaxxes,  16  Mass.  466;  Huntington 
V.  BlaisdeU,  2.  N.  H.  817;  Hollister  v.  Goodale,  8  Conn.  832;  21  Am.  Dec.  674; 
Hemmenway  v.  Wheeler,  14  Pick.  408;  Lane  o.  Jackson,  5  Mass.  167;  Lyon 
v.  Bood,  12  Vt.  233;  Denny  v.  Warren,  16  Mass.  420;  Dnoklee  o.  Fales,  5  N.  H. 
627;  MoBumie  o.  OrerstreetiS  B.  Mon.  300;  MiUs  v.  Camp,  14  Conn.  219;  36 
Am.  Dec.  488;  Odiome  v.  CoUey,  2K.  H.  66;  9  Am.  Dec.  89;  Shephard  v.  Bnt- 
terfield,  4  Cnsh.  426;  Slate  v.  Barker,  26  Vt.  647;  Taintor  v.  Williams,  7  Conn. 
271. 

*  Fide  ante,  {  128,  e(M^. 
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and  hence  less  Bubject  to  control  otherwise  than  by  manual 
possession;  and  the  other  immovable  and  transferable  only  by 
deed,  with  the  title  under  complete  control,  by  means  of  the 
record  of  conyeyances,  and  hence,  more  easily  subjected  to 
the  Hen  of  the  attachment  by  means  of  the  record  than  by 
actual  occupancy.  But  there  are  certain  kinds  of  personalty 
which  are  not  susceptible  of  being  handled,  for  the  reason 
that  they  partake  of  the  immobile  character  of  realty,  and 
for  such  as  these  exceptional  statutory  provisions  have  been 
found  necessary.  Thus,  where  a  building  was  erected  for 
public  use,  on  land  belonging  to  the  town,  under  a  contract 
that  the  town  should  occupy  a  part  of  it  at  a  certain  rent, 
with  right  to  purchase  at  an  appraised  value.  The  house  was 
held  to  be  personal  property,  but  being  attached  in  the  manner 
of  attaching  real  estate,  and  no  actual  possession  taken,  was 
held  to  create  a  valid  lien.^  It  cannot  be  safely  stated  as  a 
uniform  rule,  under  the  statutes  of  all  the  States,  that  houses 
which  are  not  real  property  may  be  attached  otherwise  than 
by  taking  possession ;  but  the  manner  of  taking  possession  of 
property  of  this  kind  must  be  different  from  that  which  ap- 
plies to  movable  chattels.  In  determining  the  possession  that 
should  be  taken  of  personal  property  on  attachment,  the  situ- 
ation, expense  of  removal,  and  the  kind  of  possession  of  which 
the  property  is  susceptible  should  be  considered.  It  has  been 
held  that  mill-logs,  in  the  water  and  on  the  bank,  do  not  re- 
quire that  there  should  be  the  same  manual  possession  as 
would  be  necessary  where  the  articles  were  less  cumbersome 
and  more  easily  removed.^  So  where  a  sheriff  attached  a 
portable  steam  threshing  engine,  and  accompanying  articles 
used  in  threshing,  by  making  a  memorandum  of  the  property 
and  delivering  a  copy  of  the  attachment,  summons  and  com- 
plaint to  the  defendant,  and  then  giving  verbal  directions  to  a 
person  working  one  hundred  yards  from  the  place  where  the 
property  was  situated,  to  look  after  it,  and  to  notify  any  one 
attempting  to  meddle  with  it,  that  it  was  attached,  it  was  held 
that  such  officer  had  su£Scient  custody  of  the  property  to 
create  a  valid  lien  as  against  any  one  purchasing  it  from  the 

» 

•  ABhmnn  v.  Williams,  8  Pick.  402. 
«  BickneU  v.  Trickey,  9i  Me.  273. 
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defendant,  with  notice  of  the  attachment.^  The  statute  in 
Massachusetts  that  provides  a  method  of  attaching  articles, 
which,  ''  hy  reason  of  their  bulk,  or  other  cause,  cannot  be  im- 
mediately removed,"  was  held  to  apply  to  tobacco  stored  in 
barns  and  hanging  on  poles,  in  process  of  curing,  for  the 
reason  that  it  was  in  such  a  condition  that  it  could  not  be  re- 
moved without  deterioration.® 

Money  has  already  been  mentioned  as  attachable  in  specie, 
when  it  can  be  laid  hold  of ;  but  money  is  not  always  regarded 
as  personal  property.  Thus,  where  real  estate  is  sold  on  a 
fieri  faciiiB^  the  surplus  is  not  tiiereby  converted  into  person- 
alty for  all  purposes.^  Under  a  statute  of  Maryland,  the  State 
had  a  lien  on  all  the  lands  of  its  debtor  within  the  State,  from 
the  beginning  of  the  suit,  which  took  precedence  of  all  liens 
except  such  as  had  previously  attached.  And  where  a  sherifiE 
sold  the  land  of  a  defendant  under  a  Ji^fa.^  after  suit  brought 
against  such  defendant  by  the  State,  this  lien  was  held  to  at- 
tach to  the  surplus  as  to  land^  and  so  cut  out  a  creditor  who 
recovered  judgment  at  the  same  time,  and  claimed  the  sur- 
plus as  personalty.^ 

Things  called  ^^t^res,  though  not  attached  to  the  freehold, 
may  be  held  by  taking  possession  of  the  room  in  which  they 
are  stored,  and  the  officer  would  not  be  under  the  same  obliga- 
tion to  remove  them  promptly,  as  he  would  where  they  were 
ordinary  articles  of  furniture.  But  where  the  articles  are  fix- 
tures in  contemplation  of  law,  they  can  only  be  attached  as 
real  estate.  Not  every  species  of  property  that  is  temporarily 
fastened  to  a  permanent  building  is  regarded  as  a  part  of  the 
freehold.  The  attachment  must  be  of  as  permanent  a  char- 
acter as  the  building  itself.  It  is  only  where  the  thing  is  a 
part  of  the  structure — built  for  the  house  that  covers  it,  or  the 
house  built  for  it,  that  it  may  be  regarded  as  unquestionably  a 
fixture.  Machinery  may  be  fastened  to  some  portion  of  a 
building;  but  if  it  can  be  moved,  and  used  as  well  in  some 
other  building  for  the  same  purpose,  it  must  be  seized  as  per- 

<Bogen  17.  Gilmore,  61  Gal.  309. 

6  Cheshire  Nat'l  Bk.  v.  Jewett,  119  Mass.  241. 

7  Jones  V.  Jones,  1  Bland  (Md.)  443;  18  Am.  Deo.  32f.. 

8  Davidson  o.  Clayland,  1  Harr.  &  J.  (Md.)  646. 
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BOnalty^  and  subject  to  such  statutory  provisions  as  may  exist 
for  other  means  of  holding  bulky  articles ;  should  be  placed 
in  charge  of  a  keeper,  to  preserve  the  lien  of  the  attachment ; 
and  where'  such  measures  are  taken,  it  will  be  unaffected  by  a 
prior  mortgage  of  the  real  estate  upon  which  it  is  situated.' 
The  term  tangible  property  is  used  here  to  distinguish  that 
which  is  specific^  from  that  which  is  representative  in  its  char- 
acter. It  is  called  tangible  becuse  it  may  be  seized  in  specie, 
whether  it  be  in  the  possession  of  defendant  or  of  a  third  per- 
son. That  which  is  representative,  is  merely  a  debt  due  from 
a  third  person  to  the  debtor,  which. may  be  satisfied  in  lawful 
money.  When  the  subject  of  attachment  is  of  the  latter  class, 
it  cannot,  of  course,  be  attached  by  seizure,  but  only  by  pro- 
cess of  garnishment^  or  trustee  process^  as  it  is  called.  This 
method  may  also  be  resorted  to  where  tangible  property  of 
defendant  is  in  possession  of  a  third  person  who  is  unwilling  to 
deliver  it  into  the  possession  of  the  officer,  even  where  it  is 
possible  for  the  officer  to  gain  actual  possession  of  it.^^  But 
where  the  officer  can  gain  possession  of  chattels  which  are 
the  property  of  defendant,  they  are  subject  to  seizure  in  whose 
possession  soever  they  may  be,  subject,  of  course,  to  any 
vested  rights  of  the  party  in  possession,  either  as  coowner  or 
lienor.  Written  evidences  of  debt,  like  all  movables,  must  be 
reduced  to  manual  possession  to  make  a  valid  seizure.  But 
when  they  cannot  be  laid  hold  of,  because  they  are,  at  the 
time,  in  the  hands  of  a  third  person  who  refuses  to  deliver 
them  up,  they  can  only  be  reached  by  garnishee  process. 
Without  either  seizure  or  garnishment,  there  can  be  no  valid 
attachments^ 

§  264.  Extent  to  which  the  Right  to  Attach  is  Subordinate 
to  Other  Rights. — ^Possession. — ^The  attachment  only  becomes 
a  lien  upon  the  interest  of  the  debtor.  If  there  are  other  par- 
ties interested  with  him,  as  partners  or  cotenants,  the  lien  does 
not  affect  such  interests  at  all,  and  the  attachment  act  affects 
them  only  incidentally,  as  the  officer  takes  possession  of  the 

«  Gale  v.  Ward,  14  Mass.  352;  7  Am.  Dec.  223. 
10  Burlingame  v.  Bell,  16  Mass.  318;  SeepMt,  Gh.  XXX..  Vol.  2^ 
u  Wood  worth  v.  Lemmermaii,  9  La.  An.  521^ 
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entire  property,  and  bj  a  sale  on  execution  introduces  a  new 
part-owner.^     Where  the  owner  has  lost  all  control  over  the 
property,  by  a  valid  assignment  or  otherwise,  it  cannot  be  at- 
tached as  belonging  to  him.^    This  does  not  prevent  the  at- 
taching creditor  from  disputing  any  alleged  previous  transfer 
of  the  defendant's  interest  in  the  chattel  on  account  oi  frauds 
whether  it  be  fraud  in  fact  or  intentional  frauds  or  merely 
fraud  in  law  or  constructive  fraud,  as  by  a  failure  to  deliver 
the  property  to  the  transferee  or  mortgagee.^    The  contested 
points  between  attaching  creditors  and  third  persons  claiming 
the  interest  attached,  have  been  fully  discussed  in  a  former 
chapter,  and  the  authorities  cited,  where  doubtful  questions 
have  been  judicially  determined  between  them.*    The  general 
questions  to  be  determined  in  these  cases  are:  (1)  whether 
the  defendant  in  attachment  has  ever  acquired  an  interest  in 
the  property:   and  (2)  whether,  having  had  any  such  inter- 
est, he   parted  with  it,  or  subjected  it  to  liens  prior  to  the 
attachment.     The  possession  of  the  chattel,  though  one  of  the 
most  convincing  indicia  of  ownership,  is,  by  no  means,  conclu- 
sive as  to  his  proprietary  interest  therein.     He  may  have  ob- 
tained such  possession  without  the  consent  of  the  real  owner, 
or  by  such  fraudulent  misrepresentations,  or  false  signs  and 
tokens,  as  not  to  render  such  nominal  consent  binding  upon 
the  owner ;  who  may,  in  such  cases,  claim  the  property  as  his 
own,  even  though  he  was  deceived  into  parting  with  the  pos- 
session under  a  contract  of  sale.^    He  may,  in  other  words,  re- 
scind the  contract  because  of  the  false  representations,  and  as 

1  Ladd  V.  Hill,  4  Vt  164;  Badlam  v.  Tucker,  1  Pick.  389;  U  Am.  Dec.  202; 
Buddington  v.  Stewart,  14  Conn.  404;  Lawrence  v,  Bomham,  4  Nev.  361;  Mer- 
8e];^auv.  Norton,  15  Johns.  179;  Remmington  v.  Cady,  10  Conn.  44;  Stouten- 
bargh  v.  Yandenborgh,  7  How.  Pr.  229;  Sears  v.  Gearn,  Id.  383;  Sibley  v, 
Femie,  22  La.  An.  163;  Walker  v.  Fitts,  24  Pick.  191;  Ante,  $  36;  Clements 
V.  Jessap,  Rep.  Oct  24, 1883. 

^Uriev.  Stevens,  2  Rob.  (La.)  251;  Williams  v.  Whaples,  1  Head,  (Tenn.) 
401;  Stephenson  v,  Walden,  24  la.  84;  Samuel  v.  Agnew,  80  HI.  563;  Halsey  v. 
Fairbanks,  4  Mason  G.  G.  206;  Oliver  v.  Lake,  8  La.  An.  78. 

s  Bancker  u.  Brady,  26  La.  An.  749;  Hale  v.  Huntley,  21  Vt.  147;  Hatch  v. 
Bay  ley,  12  Gush.  27;  Hatch  v.  Lincoln,  Id.  31;  Hussey  v.  Thornton,  4  Mass. 
405;  Hughes  v.  Kelly,  40  Gonn.  148;  Eittredge  v.  Sumner,  11  Pick.  50;  McNeill 
V.  Glass,  1  Martin  K.  S.261;  Ante,  $§203-205. 

<  Ante,  Ch.  XV.,  §§  201-208. 

<  Buffington  t;.  Gerrish,  15  Mass.  156;  8  Am.  Dec.  97;  Bradley  v,  Obear,  10  K. 
H.  477;  Galbralth  v.  Davis,  4  La.  An.  95;  Parmele  v,  McLaughlin,  9  La.  436.   ^ 
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against  attaching  creditors  of  the  debtor  claim  the  property, 
as  though  he  had  never  parted  with  its  possesssion.  Where 
goods  were  obtained  upon  a  letter  of  credit,  which  the  partj 
giving  it  had  told  him  not  to  use,  it  was  held  that  this  gave 
the  wrong-doer  onlj  a  naked  possession  which  was  not  attach- 
able, and  the  party  whose  credit  was  used  against  his  consent 
was  entitled  to  the  goods  purchased,  as  against  attaching 
creditors  of  the  purchaser.^  Even  where  the  purchaser  of 
goods  can  be  shown  to  have  made  the  contract  and  obtained 
possession  with  the  intention  not  to  pay  for  them,  the  vendor 
may  rescind  the  sale  and  recover  the  goods,  as  against  all 
except  hona  fde  purchasers  or  attachers  who  have  become 
creditors  on  the  faith  of  the  goods  being  in  the  possession  of 
the  debtor.^  The  property  may  be  held  by  the  debtor  under 
a  conditional  sale,  in  which  event  the  vendor's  ownership  con> 
tiuues  until  such  conditions  are  complied  with.^  The  posses- 
sion of  the  debtor  may  be  merely  that  of  an  employee  of  the 
owner,^  or,  what  amounts  to  nearly  the  same  thing,  of  one 
who  is  working  for  the  owner  of  premises  for  an  interest  in 
the  profits,^^  or  for  a  share  in  the  crops,  or  other  produce  of 
the  united  labor  of  the  debtor  and  capital  of  the  landlord.^^ 
Under  these  circumstances,  the  employee,  or  the  tenant 
working  upon  shares,  has  no  attachable  interest  in  the  pro- 
duce of  his  labor,  at  least,  not  until  it  is  in  a  condition  to  be 
divided,  and  they  are  tenants  in  common  .of  such  proceeds.^^ 
So  a  mere  factor's  interest  in  property  is  not  attachable  by 
seizure.^^    The  debtor  may  be  in  possession  of  property  which 

*  Gasquet  v.  Johnston,  2  La.  614. 

7  Thompson  v.  Bose,  16  Conn.  71;  41  Am.  Dea  121;  Wiggin  v.  Day,  9  Gray. 
©7. 

s  Buokmaster  v.  Smith,  22  Vt.  203;  McFarland  v.  Fanner,  42  N.  H.  ^; 
Kohler  v.  Hayes,  41  Gal.  465;  Bage  v.  Sleutz,  23  Ohio  St.  1;  Woodbury  v.  Long, 
8  Pick.  543;  Cardinal  v.  Edwards,  6  Ney.  36;  Rowan  v.  State  Bk.,  46  Vt.  160; 
Clark  v.  Wells,  45  Vt.  4;  12  Am.  Rep.  7;  Lnoas  o.  Birdsey,  41  Conn.  367.  See 
MoKinney  v.  Bradlee,  117  Mass.  321. 

0  Brown  v.  Scott,  7  Vt.  67 ;  Blanohard  v.  Ooolidge,  22  Pick.  151;  Gullnp  v.  JoBr 
selyn,  7  Vt.  334. 

10  Blanohard  v.  Coolidge,  22  Pick.  151. 

u  Chandler  v.  Thnrston,  10  Pick.  206;  Coe  v.  Wilson,  46  Me.  814;  Esdon  v, 
Colbum,  28  Vt.  631;  Provis  v.  Cheves,  9  B.  L  53. 

12  Frost  V,  Kellogg,  23  Vt.  308;  Esdon  v.  Colbum,  28  Vt.  681. 

u  HoUy  V.  Huggef ord,  8  Pick.  73 ;  Meldrum  v.  Snow,  9  Pick..441;  20  Am.  Dm. 
480. 
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he  holds  under  lease  from  the  owner,^^  whicb  would  not  justi- 
fy an  attachment  as  the  property  of  the  lessor,  in  the  absence 
of  fraud.  Nor  could  such  property  be  attached  as  that  of  the 
lessee,  in  disregard  of  the  rights  of  the  lessor.^^  The  debtor 
may  have  simply  borrowed  the  property  from  the  owner^  and 
would  not  thereby  acquire  an  attachable  interest  therein, 
whatever  may  be  the  relations  existing  between  the  owner 
and  borrower.!* 

Whether  the  debtor  be  the  general  owner  of  the  property 
or  only  has  naked  possession  thereof ;  and  whether  it  be  found 
in  his  possession  or  not,  there  may  be  liens  held  by  others,  to 
which  the  rights  of  an  attaching  creditor  must  be  subordinate. 
Thus,  where  there  is  a  valid  mortgage  upon  the  attached  prop- 
erty, or  the  same  is  held  in  pledge,  the  rights  of  mortgagee 
or  pledgee  must  be  respected.^*  But  the  mortgagor's  equity 
of  redemption  after  condition  broken  may  be  attached.*^  For 
the  same  reasons,  a  consignee  who  has  made  advances  on 
property  may  hold  the  same  as  security  for  his  reimbursement, 
and  his  rights  will  be,  as  against  the  conflicting  claim  of  an  at- 
taching creditor,  the  same  as  any  other  pledgee.^^  To  the 
same  extent  is  the  carrier's  lien  for  freight,  and  the  vendor's 
right  of  stoppage  in  transitu^  protected.^  A  bailee  for  hire 
cannot  be  unceremoniously  dispossessed  of  the  property  by  an 
attachment  against  the  owner,  during  the  time  for  which  it  is 
hired.^    But  a  receiver  of  a  corporation,  appointed  in  another 

M  Wheeler  t;.  Train,  8  Pick.  255. 

u  Brlgham  v.  Avery,  48  Yt.  602. 

i«  Chase  v.  EUdDS,  2  Vt.  290. 

17  Hoibrook  v.  Baker,  5  Oieenl.309;  Haven  v.  Low,  2  N.  H.  13;  9  Am.  Deo. 
26;  Lyle  v.  Barker,  5  Binney,  (Pa.)  457;  Deloach  v,  Jones,  18  I^.  447;  Pond  v. 
Bkidmore,  40  Coon.  213;  Sargent  v.  Carr,  12  Me.  396;  Skillman  v.  Bethany,  2 
Martin  (La.)  104;  Sewallv.  Nichols,  34  Me.  582;  Thompson  t;.  Stevens,  10 He.  27; 
Wolfe  V.  Dorr,  24  Me.  104;  Colsonv.  Wilson,  58  Me.  416;  Badlam  v,  Tncknr,  1 
Pick.  389;  11  Am.  Dec.  202. 

u  Bomham  v,  Doolittle,  (Neb.)  Leg.  Adv.  Jnly  17th,  1883. 

u  Lambeth  v.  TumbuU,5  Bob.  (La.)  264;  39  Am.  Dec.  536;  PoweU  v.  Aiken, 
18  La.  321 ;  Sohepler  ft.  Oarriscan,  2  Bay  (S.  C.)  224;  Truslow  v.  Putnam,  4  Add. 
Ct.  App.  425. 

30  Hepp  V.  Glover,  15  La.  461;  Inslee  v.  Lane,  57  N.  H.  454;  Clark  o.  Lyncit, 
4  Daly,  83;  Naylor  v.  Dennie,  8  Pick.  196;  19  Am.  Dec  319;  O'Brien  v.  Norris, 
16  Md.  122;  Seymoar  v.  Newton,  105  Mass.  272;  Scholfield  v.  BeU,  14  Mass.  40; 
Thompson  v.  Rose,  16  Conn.  71;  41  Am.  Dec.  121. 

21  Hartford  v.  Jackson,  11 N.  H.  145* 
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State,  acquires  no  right  to  property  situated  in  a  State  to 
which  the  corporation  is  foreign,  that  will  prevent  the  attach- 
ment of  such  property  where  it  is  situated.^  And  where  a 
person,  to  conceal  his  own  property,  represents  it  as  the  prop- 
erty of  another,  he  will  not  be  heard  to  prove  his  own  state- 
ment to  be  false,  when  he  replevies  the  property  from  attach- 
ment levied  against  the  person  whose  property  he  represented 
it  to  be.« 

The  necessity  of  seizure  will  prevent  the  attachment  of  a 
remainder  in  property  of  a  personal  character,  during  the  life 
for  which  it  ifi  held.  The  tenant  for  life  cannot  be  disturbed 
in  his  possession  even  by  one  holding  the  vested  remainder, 
and  this  exclusive  right  of  possession  cannot  be  devested  by 
the  creditors  of  the  remainder  man,  who  have  no  better  right 
to  such  property  than  their  debtor.^ 

§  265.    Claim  to  Attached  Property  by  Wife  of  Debtor.— 

The  common  law  status  of  the  wife  in  respect  to  her  personal 
property  was  and  is  such,  where  this  status  is  still  maintain- 
ed, that  there  could  be  no  doubt  of  the  right  of  the  creditors 
of  the  husband  to  attach  such  property  for  his  debts.'  But 
the  creditor  is  not  allowed  to  attach  the  debtor's  expectHncies, 
as  where  the  legacy  for  a  wife  was  still  in  the  hands  of  the 
executor.*  Where  such  a  legacy  cannot  be  reduced  to  posses- 
sion by  the  husband,  it  cannot  be  attached  for  his  debts.^  A 
fund  in  the  hands  of  the  guardian  of  a  female  ward,  is  held 
not  attachable  at  the  suit  of  the  creditors  of  the  husband  of 
such  ward.^    But  it  is  held  in  Vermont,  that  personal  property 

^  Danlop  V.  Pateraon  Fire  Insurance  Co..  19  Hun.  627 

M  Horn  V.  Cole,  61  N.  H.  287;  12  Am.  Rep.  111. 

>*  Goode  V.  Longmire,  35  Ala.  668.  To  maintain  the  attachment  lien,  the  suit 
and  the  proceedings  under  the  judgment,  in  case  personal  property  is  attached, 
must  be  prosecuted  with' due  diligence.— Van  Loan  v.  Kline  10  John.  129.  On 
the  decease  of  the  defendant,  the  court  may  order  the  attached  properly  deliv- 
ered to  the  adminstrator.— Kenrick  v.  Huif ,  71  Mo.  570.  If  the  aUached  prop- 
erty is  not  in  the  actual  possession  of  any  one,  it  is  in  the  poeaession  of  the 
general  owner  — Taintor  t;.  Williams,  7  Conn.  271. 

1  Babb  V.  Elliott,  4 Harrington  (Del.)  466;  Hockaday  v.  SaUee,  26  Mo.  219; 
Commonwealth  v.  Manley,  12  Pick.  173. 

s  Arrington  v.  Screws,  0  Ired.  (N.  C. )  42 ;  49  Am.  Dec.  406;  Dennison  v.  Nigb. 
2  Watts  (Pa.)  90. 

*  Marston  v.  Carter,  12  N.  H.  159. 

«  Godbold  v.  Bass,  12  Bloh.  (S,  O.)  201. 
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inherited  by  the  wife  during  coverture,  after  a  decree  of  dis- 
tribution by  the  probate  court,  is  liable  to  be  attached  at  the 
suit  of  the  husband's  creditors ;  though  it  is  held  in  the  same 
case  that  the  maker  of  a  note  payable  to  the  wife  for  her  sepa^ 
rate  use  is  not  liable  to  be  sued  as  the  trustee  (or  garnishee} 
of  the  husband.^  In  Massachusetts,  however,  it  was  held  that 
a  promissory  note  given  a  feme  covert  for  her  separate  use,  in 
consideration  of  her  distributive  share  in  the  estate  of  an  intes- 
tate, became  immediately  the  property  of  the  husband.^  So  in 
Maryland,  where  the  real  estate  of  the  wife,  owned  by  her 
prior  to  coverture,  was  sold  by  the  husband  and  wife,  and  bonds 
and  notes  for  the  purchase  money  taken,  payable  to  the  latter, 
it  was  held  that  they  were  subject  to  attachment  for  the  hus- 
band's debts.T  Where  a  legacy  was  left  a  married  woman 
whose  husband  had  deserted  her,  and  lived  in  another  State, 
the  court  held  that  it  would  not  be  presumed  from  the  fact 
that  the  wife  had  possession,  and  received  the  profits  from  such 
legacy,  that  the  same  had  vested  in  the  husband,  so  as  to  be 
answerable  for  his  debts.®  So  in  Pennsylvania,  it  was  held, 
while  the  legal  disabilities  of  married  women  were  still  gener- 
ally regarded  as  a  necessary  incident  of  their  dependent  condi- 
tion, that  the  interest  on  a  sum  of  money  bequeathed  by  a  de- 
ceased husband  could  not  be  attached  for  the  debts  of  a  second 
husband.^  And  even  in  Vernlont,  that  money  in  the  hands  of 
an  administrator  before  distribution,  where  the  wife  was  an 
heir,  was  not  subject  to  the  process  of  foreign  attachment  at  the 
suit  of  the  husband's  creditors.^^  But  under  the  laws  govern- 
ing the  rights  of  married  women,  as  administered  in  the  State 
of  Maryland  at  the  beginning  of  the  present  century,  the  doc- 
trine of  ^'  equitable  conversion  "  could  not  be  invoked  to  save 
the  cash  proceeds  of  a  sale  of  the  wife's  real  estate  by  com- 
mission, under  the  laws  of  direct  descent,  from  being  treated 
as  any  other  personal  property  as  soon  as  the  sale  was  ratified, 

B  Parks  V.  Goshman,  0  Vt.  32a 

6  Commonwealth  v.  Manley,  12  Pick.  173. 

7  Peacock  v.  Pembroke,  4  Md.  280.    See,  also,  JohDaaaVw  Fleetwood,  LHar- 
rlngton(Del.)442. 

8  Pressley  v.  McDonald,  1  Bich.  (S.  G.)  27. 

•  Bobinaon  v.  Woelpper,  1  Whart.  179;  29  Am.  Deo*  4A, 
u  Short  v.  Moore,  10  Vt.  446. 
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and  being  attached  for  the  debts  of  the  husband,  provided  he 
were  living  at  the  time  of  the  judgment  of  condemnation.^^ 

But  the  laws  governing  the  property  rights  of  married  women 
have  undergone  a  beneficial  change  in  some  of  the  older  States 
of  the  Union,  since  the  foregoing  decisions  were  rendered,  and 
the  younger  States  have  not,  for  the  most  part,  adopted  in 
all  their  harshness  the  rules  of  the  common  law  upon  this 
subject.  And  even  where  these  rules  became  the  law  in  the 
Western  States,  they  have  yielded  more  readily  than  elsewhere 
to  the  aggressive  spirit  of  improvement,  so  that  now  there  is 
but  little  difficulty  in  securing  the  wife's  personalty  from  seiz- 
ure for  the  debts  of  the  husband.^ 

§  266.    Personal  Property  Exempt  firom  Attaehment. — ^We 

have  had  frequent  occasion  to  refer  to  the  statutes  exempting 
specific  articles  of  personalty  from  attachment.^  These  statutes 
are,  for  the  most  part,  enacted  separately  from  the  attachment 
laws.  The  exemption  is  from  execution,  as  well  as  attachment, 
and  operates  to  withdraw  so  much  of  the  debtor's  effects  as  come 
within  the  statutory  description,  as  absolutely  from  seizure  on 
mesne  process  as  though  they  were  the  property  of  a  third  per- 
son. These  exemptions  are  made  upon  certain  conditions,  and 
subject  to  the  debtor's  waiver  of  the  right  by  allowing  the 
property  to  be  taken  from  his  possession  without  making  any 
objection  at  the  time.  These  conditions,  and  the  peculiar  cir- 
cumstances that  may  defeat  the  claim  of  exemption,  have  already 
been  discussed  at  some  length.^  Personal  property  exempt  by 
law  from  execution  and  attachment,  is  not  always  exempt  for 
the  benefit  of  the  defendant.  In  some  of  the  States,  where  it 
is  unlawful  to  sell  intoxicating  liquors,  and  they  are  conse- 
quently held  not  subject  to  seizure  on  mesne  process,  for  the 

u  state  V.  Krebs,  6  Harr.  &  J.  31. 

u  Ante,  §  201. 

1  Ante,  §§  210-213. 

3  Ante,  §§  210-213.  See,  also,  Adams  o.  Kewell,  8  Vt.  190;  Alston  v.  Clay,  2 
Haywood  (N.  G.)  171;  Bourne  v.  Merritt,  22  Vt.  429:  Bank  of  Tenn.  v.  Dibrell, 
S  Sneed  (Tenn.)  379;  Blair  v.  Cantey,  2  Speer  (S.  G.)  34;  42  Am.  Dec.  360;  Board 
of  Commissioners  v.  Riley,  75  N.  C.  144;  McCarthy's  Appeal,  68  Pa.  St  217; 
HcBrayer  o.  Dillard,  49  Ala.  174;  Golsonv.  Wilson,  68  Me.  416;  Emerson  v. 
Smith,  61  Pa.  St.  90;  Perkins  v.  Bragg,  29  Ind.  607;  State  v,  Manley,  15  Ind.  8j 
Yelyerton  v.  Barton,  26  Pa.  St.  351. 
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reason  that  the  public  as  well  as  the  private  sale  of  such  mer- 
chandise is  contrary  to  the  policy  of  the  law.®  Property  which 
is  in  the  custody  of  the  law  is  also  generally  held  exempt  from 
attachment,  but  the  authorities  are  far  from  uniform  as  to  this, 
for  the  reason  that  there  is  a  difference  in  the  statutes.  Money 
paid  into  court,  deposited  with  and  held  by  an  officer  as  such, 
or  collected  on  execution  and  held  by  the  executive  officer  to 
pay  over  to  an  execution  creditor,  as  well  as  property  held 
under  a  writ,  cannot  be  attached  while  in  his  hands,  except  by 
placing  the  writ  in  the  hands  of  the  officer  who  already  holds 
the  property  under  a  prior  writ.  The  peculiar  features  of  this 
immunity  from  the  operation  of  the  attachment  process  have, 
however,  already  taken  as  much  space  as  can  be  allotted  to 
them.^ 

*  Ingalls  V.  Baker,  13  Allen.  449;  Nichols  o.  Yaleirtiiie,  S8  Me.  322.. 

4  See  ante,  §  210;  Hnnt  v.  Stevens,  8  Ired.  (N.  G.)  365;  IHwBon  v.  Holcombi  1 
Ohio,  275;  13  Am.  Dec.  618;  Dubois  v.  Dubois,  6  Co  wen,  494;  Dunlop  v.  Pater- 
son  Fire  Ins.  Co.,  12  Hun.  627;  Brashear  t*.  West,  7  Pet.  608;  Buirell  v.  Letson, 
1  Strob.  (S.  C.)  239;  Conant  v,  Bicknell,  1  D.  Chip.  (Vt.)50;  Crane  v.  Freese,  16 
K.  J.  L.  306;  Dennistoun  v.  N.  Y.  C.  &  S.  Co.,  6  La.  An.  782;  Farmers'  Bank  v. 
Beaston,  7  Gill  &  J.  (Md.)  421;  28  Am.  Dec.  226;  First  v.  Miller,  4  Bibb  (Ey.) 
311;  Metzner  o.  Graham,  57  Mo.  404;  The  Oliver  Jordon,  2  Curtis  0.  G.  414; 
Prentiss  v.  Bliss,  4  Yt.  513;  Beddick  v.  Smith,  4  HI.  451;  Boss  v.  Clarke,  1  Dallas, 
354;  Scholefield  v,  Bradlee,  8  ^lart.  (La.)  495;  Turner  v.  Fendall,  X  Cianoh,  117; 
Xofiker  tu  Atkinson,  Ignmph.  (Tenn.)  300;  34  Am.  Dea  650. 
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§  267.   Servioe  by  Piibllcation.— General  BemarloL-^The  suIk 

]«ct  of  this  chapter,  in  connection  with  the  attachment  of  prop- 
erty of  absent  and  non-resident  defendants,  has  fallen  into  some 
confusion,  owing  to  the  substitution  of  terms  for  principles. 
Especially  is  this  the  case,  where  the  kind  of  constructive  ser- 
vice under  consideration  by  the  courts  has  been  by  publication. 
This  statutory  substitute  for  summons  personally  served  is  a 
legislative  contrivance,  invented  for  the  purpose  of  overcom- 
ing certain  constitutional  difficulties  in  the  way  of  administer- 
ing justice  between  the  members  of  a  community,  who  find 
themselves  hedged  off  from  each  other  by  arbitrary  lines,  called 
the  boundaries  of  States.  For,  although  these  barriers  are, 
physically  speaking,  imaginary,  they  are  politically  insurmount- 
able. The  process  of  a  court  of  one  State  being  potent  imtil 
it  reaches  one  of  these  lines,  crossing  it  becomes  waste  paper. 
Publication  was  therefore  resorted  to,  for  the  purpose  of  rein- 
forcing the  inadequate  powers  of  the  State  courts,  to  enable 
them  to  obtain  a  sort  of  fictitious  jurisdiction  over  persons  who 
are  beyond  the  reach  of  ordinary  process.  But  judgments 
rendered  on  such  substituted  process  have  no  more  extra  ter- 
ritorial force  than  would  the  ordinary  summons  by  which  the 
action  might  have  been  commenced,  and  defendant  been  more. 
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directly  »iid  certainlj  notified  than  by  the  publication.^  The 
right  to  a  day  in  court,  before  personal  judgment  can  be  ren- 
dered against  a  defendant,  which  is  so  clearly  stated  and  forc- 
ibly laid  down  in  Pennoyer  v.  Neff?  cannot  be  entirely  frit- 
tered away,  even  by  the  most  solemn  publication.  His  prop- 
erty cannot  be  taken  without  due  process  of  law,  and  publica- 
tion is  not  due  process  of  law ;  nor  is  attachment,  for  that  mat- 
ter ;  and  yet  his  property  is  taken  and  condemned  to  the  satis- 
faction of  a  demand  in  favor  of  plaintiff,  with  no  other  process 
than  that  of  publication  and  seizure.  The  constitutional  pro- 
yision  against  laws  that  authorize  the  taking  of  a  man's  prop- 
erty otherwise  than  by  due  process  of  law,^  is  overcome  by  a 
fiction.  The  judgment  obtained  by  the  statutory  process  is 
not  personal  or  general.  It  only  affects  the  property  attached.^ 
The  law  is  allowed  to  stand,  provided  it  does  not  authorize 
the  taking,  without  due  process  of  law,  of  any  more  property 
of  the  non-resident  than  can  be  found  in  the  State.  For  all 
purposes  beyond  the  attachment  it  is  a  nullity.^  And  such  a 
judgment  being  only  a  judgment  in  reniy  the  plaintiff  must 
for  any  balance  due  him  after  the  sale  of  the  attached  prop- 
erty bring  suit  upon  the  original  indebtedness ;  and  in  such 
suit  the  defendant  may  set  up  any  defense  that  he  could  to 
the  original  attachment  case.     He  is  nqt  concluded  by  the 

1  ThompBon  v.  Emmert,  4  McLean,  96;  Westervelt  v.  LewiSi  2  McLean,  511; 
White  V,  Floyd,  Speer's  Eq.SSl;  Chamberlain  v.  Faris,!  Mo.  617;  14  Am.  Deo. 
a04;  BllBS  V.  Heasty,  61  IlL  338;  Miller  v.  Dongan,  36  N.  J.  L.  21;  Coleman'« 
Appeal,  75  Pa.  St  441 ;  Earthman  v.  Jones,  2  Yerg.  4S4;  Fitssalmmona  v,  Maikf^ 
66  Barb.  333;  Steel  o.  Smith,  7  Watts  &  Sezg.  447. 

3  96  U.  S.  714. 

s  Const.  XT.  S.  AmendmentSi  Art.  Y. 

«  Webster  o.  Reid,  11  How.  437;  Manchester  o.  McKee,  9  lU.  511;  Phelps  m 
Holker,  1  Dall.  261;  Pawling  v.  Bird,  13  Johns.  192;  Phelps  v.  Baker,  60  Barb. 
107;  Robinson  v.  Ward,S  Johns.  86;iS  Am.  Dec.  327;  Fitzsimmons  v.  Marks, 
66  Barb.  333. 

5  Cases  cited  fvpro.  See,  also,  IVArcy  v.  Ketchnm,  11  How.  165;  Force  v. 
Oower,  23  How.  Pr.  291;  Kilbnm  v.  Woodworth,  6  Johns.  87;  4  Am.  Dec.  321; 
Lincoln  v.  Tower,  2  McLean,  473;  Moore  v.  Gennett,  2  Tenn.  Ch.  375;  Pennoyer 
v.  Nefl,  95  IT.  S.  714;  Jndah  v.  Steyenson,  10  la.  493;  Johnson  v,  Johoson,  26 
Ind.  441 ;  Miller  v.  Sharp,  3  Randolph,  41 ;  Mande  v.  Bodes,  4  Dana.  144 ;  Downet 
r.  Shaw,  2  Foster,  277;  Carleton  v.  Washington  Ins.  Co.,  35  N.  H.  162;  Eaton  v. 
Badger,  33  N.  H.  228;  Clark  v.Holliday,9  Mo.  702;  Boswellv.  Otis.  9  How. 
836;  Earthman  v.  Jones,  2  Yerg.  484;  Kutter  v.  Connet,  3  B.  Mon.  199;  CoIe> 
man's  Appeal^  75  Pa.  St  441;  Bliss  v.  Heastyj61  HI.  338;  Cooper  v.  Reynolda 
lOWaU.308. 
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judgment  in  the  attachment,  and  it  can  only  be  pleaded  in  bar 
to  the  extent  of  the  satisfaction  had  mider  it.^  But  it  has 
been  held  that  a  judgment  rendered  upon  constructive  service, 
though  personal  in  its  nature,  if  according  to  the  laws  of  the 
State  in  which  it  is  rendered,  ia  good  there,  no  matter  how  it 
might  be  considered  elsewhere.' 

The  inconsistency  of  the  qualified  abrogation  of  the  proteo- 
tion  afforded  by  the  Constitution,  is  not  cured  by  an  appeal  to 
proceedings  which  are  purely  in  rem,  as  furnishing  a  precedent. 
The  two  kinds  of  procedure  start  from  different  points.  Ac* 
tionfiiin  rem  are  suits  brought  against  the  thing j  and  the  whole 
world  are  joined  as  parties  defendant,  provided  they  see  proper 
tQ  come  in  and  show  that  they  have  an  interest  in  the  principal 
defendant.^ 

Attachment  is  an  action  against  the  party,  and  the  property 
is  seized  in  aid  of  the  suit.  The  rea  is  not  a  party  to  the  suit* 
And  notwithstanding  the  reiterated  disclaimers  of  jurisdiction 
of  the  person  obtained  by  publication,  the  personal  question 
of  indebtedness  is  decided  against  the  defendant  in  case  of  de- 
fault, before  the  property  can  be  condemned,  and  such  indebt- 
edness may  be  entirely  unconnected  with  the  property. 

This  is  the  law,  and  the  confusion  arises  from  trying  to  rec- 
oncile its  arbitrary  provisions  with  constitutional  priniciples 
or  preconceived  ideas  of  abstract  justice,  instead  of  acknowl- 
edging that  it  is  the  harsh  creature  of  necessity,  that  has  been 
suffered  to  override  all  barriers  in  order  to  accomplish  its 
purpose.  The  conflict  of  authority  on  this  branch  of  the  sub- 
ject is  not  all  owing  to  the  difference  in  statutes  under  which 
the  cases  are  decided.  Where  the  courts  are  inclined  to  up- 
hold the  sacredness  of  personal  rights,  they  hold  that  the  pub- 
lication of  summons  is  intended  to  obtain  jurisdiction  of  the 
person,  though  they  agree  with  the  current  of  authority  that 
no  jurisdiction  of  the  person  is  thereby  obtained,  for  any  oth- 
er purpose  than  to  condemn  the  attached  property  to  the  pay- 

6  Coleman's  Appeal,  75  Pa.  St.  441 ;  Earthman  v,  Jonea,  2  Yerg.  484;  BUaa-o. 
Heasty,  61  111.  338;  Cooper  v.  Reynolds.  10  Wall.  306;  D'Aicy  v,  Ketchum,  ;tl 
How.  165;  Fitzsimmons  v.  Marks,  66  Barb.  333. 

7  Campbell  v.  Wilson,  6  Tex.  379;  Holt  v.  AUoway,  2  Blackf.  108. 

*  Mankin  v.  Chandler,  2  Brockenbrough,  125. 

*  Bray  v.  McCluxy,  65  Mo.  128. 
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ment  of  the  debt  sued  on.  They  accordingly  hold  that  where 
the  publication  is  not  made  or  is  substantially  defective,  there 
is  no  jurisdiction,  and  the  judgment  is  Toid.  On  the  other 
hand,  courts  that  seem  more  bent  upon  affording  relief  to  the 
plaintiff,  under  the  prejudged  notion  that  his  cause  must  be 
just,  take  the  view  that  all  the  essentials  of  jurisdiction  are  ac- 
quired by  seizure  of  the  property,  and  the  publication  is  a 
mere  form  of  law,  not  expected  to  serve  any  useful  purpose  to 
the  defendant,  and  its  omission  is  a  mere  irregularity,  which 
the  defendant  is  supposed  to  have  waived  by  failing  to  take 
advantage  of  it  in  time,  whether  he  knew  of  the  pendency  of 
the  action  or  not.  The  better  opinion  s^ms  to  be,  that  the 
publication  is  a  statutory  substitute  for  summons — notice;  and 
however  inadequate  it  may  be  to  the  end,  it  is  nevertheless  a 
right  of  which  the  defendant  should  not  be  deprived.  It  is 
not  pretended,  after  conceding  that  the  legislature  has  the 
power  to  authorize  the  courts  to  render  judgment  against  a 
defendant  without  process  served  upon  him,  that  it  may  not 
authorize  such  judgments  to  be  rendered  without  even  this 
semblance  of  process.  But  where  the  substitute  for  summons 
is  prescribed,  no  judgment  rendered  without  compliance  with 
the  statute  should  be  allowed  to  stand,  whether  it  be  attacked 
collaterally  or  by  a  direct  proceediftg.*^ 

§  268.    PiLbllcation  Essential  to  Jurisdiction. — ^In  deciding 

a  question  of  jurisdiction  in  attachment,,  in  Illinois,  where  the 
judgment  was  attacked,  it  was  stated  in  the  opinion  that  an 
affidavit  filed,  a  bond  given,  the  attachment  issued  and  levied, 
publication  made  and  proof  thereof  are  necessary  to  confer 
jurisdiction  upon  the  court.  ^  So  it  is  held  in  Michigan,  that  a 
failure  to  publish  notice  of  the  suit  and  the  attachment,  within 
thirty  days  after  the  return  day  of  the  writ,  as  required  by 

10  AntCi  Gh.  IV,,  §§  46, 4S.  Where  the  sttachment  is  iiwued  in  an  action  ez-de^ 
lictVf  service  must  be  had  in  the  State  in  which  the  action  is  commenced*— 
Hemstien  v.  Matthewson,  5  How.  Pr.  196.  Contra,  Shaffer  v.  Mason,  29  How. 
Fr.  65;  18  Abb.  Pr.  405. 

1  Gibbons  «.  Bressler,  61  HI.  110.  See,  also,  Haywood  v.  CoUins,  60  111.  328; 
Huls  V.  Bantin,  47  111.  396;  Denning  v,  Gorwin,  11  Wend.  648;  Clark  v.  Thomiv- 
Bon,  47  HI.  25;  White  t;  Jones,  88  111.  160;  Campbell  v.  McCahan,  41  HI.  45; 
Miller  v.  Handy,  40  111.  448;  Oondy  v.  Hall,  30  HI.  109;  Thatcher  v.  Powell,  6 
Wheat.  119;  Borders  v.  Murphy,  78  HI.  81;  Thormeyer  v*  Sisson,  83  Hi  188. 
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fitatnte,^  in  the  absence  of  personal  service  on  the  defendant, 
jurisdiction  is  lost  to  proceed  farther.  Any  judgment  rendered 
against  the  defendant  will  be  TOid,  and  no  title  to  property 
sold  thereunder  is  acquired  by  the  purchaser.^  So,  also,  un- 
der the  provisions  of  the  New  York  Code,^  summons  must  be 
served  personally  within  thirty  days  after  the  warrant  of  at- 
tachment, or  in  case  of  an  absent  or  non-resident  defendant, 
the  publication  must  be  commenced,  or  defendant  served  with- 
out the  State,  within  that  time ;  and  when  such  publication  is 
commenced,  it  is  required  to  be  completed.  Where  the  order  was 
made  to  publish  in  two  papers,  it  was  held,  in  construing  this 
provision,  that  the  publication  commenced  in  one  of  such  pa- 
pers within  the  time,  and  in  the  other  the  day  after  the  expi- 
ration of  thirty  days,  was  not  sufficient  compliance  to  save  the 
attachment  from  being  vacated.^  Such  a  failure,  though  at 
the  request  of  defendant,  destroys  the  attachment.^  In  a  some- 
what early  case,  in  Missouri,  it  is  held,  that  the  object  of  the 
publication  is  to  obtain  jurisdiction  of  the  person  of  defend- 
ant.^ The  same  language  is  held  in  a  case  decided  in  Califor- 
nia, where  the  judgment  was  attacked  in  a  collateral  proceed- 
ing, and  held  void  for  defects  in  the  published  notice.®  Where 
the  question  was  raised  in  an  action  on  a  delivery  bond,  and 
it  appeared  that  there  was  neither  service  of  summons  nor 
published  notice,  and  no  appearance  to  the  action,  the  judg- 
ment taken  by  default  was  declared  void,  and  the  bond  fell 
with  it.^  So,  in  Bailey  vs.  Beadles^^  it  is  held,  that  jurisdic- 
tion does  not  depend  upon  the  affidavit,  but  upon  service  of 
summons,  actual  or  constructive.     So,  also,  is  the  publication 

tB.  S.  Mich.  183S,  p.  008,  §  6. 

*  Millar  v.  Babcock,  29  Mich.  526;  l^ooUdns  v.  Haid,  49  Mich.  299 ;  Thompson 
v.  Thomas,  11  Mich.  274;  Buckley  v.  Lowrey,  2  Mich.  418;  Boelofson  v.  Hatch, 
SMlch.277;  Kingv.  Harrington,  14  Mich.  532;  Brown  v.  Williams,  39  Mich.  755 

*  CJode  Civ.  Proc.,  §  638. 

s  Blossom  V.  Estes,  84  N.  Y.  614;  Taylor  v.  Tronooso,  76  K.  Y.  599. 

0  Mojarietta  v.  Saenz,  58  How.  Pr.  505;  DonneU  o.  Williams,  21  Hon  216; 
Kelly  V,  Countryman,  15  Hun.  97. 

7  Sloan  V.  Forse,  11  Mo.  126. 

sMcMinn  v.  Whelan,  27  Cal.  300^  See,  also.  People  v.  Huber,  20  Cal.81; 
Eicketson  v,  Bichardson,  26  Cal.  149;  Steinbach  o.  Leese,  27  Cal.  296;  Kendall 
v.  Washburn,  14  How  Pr.  380. 

*  Clark  t;  Bryan,  16  Md.  171. 

^  7  Bush,  383.    See.  alsQ,  Nutter  v.  Connet.  3  B.  Mon,  199. 
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of  notice  regarded  In  Tennessee  as  an  essential  element  of  ju- 
risdiction.^^ 

The  leading  case,  which  seems  to  be  followed  bj  all  the 
others,  holding  that  the  publication  of  notice  or  summons  is 
not  essential  to  the  jurisdiction  of  the  court,  is  Paine  vs. 
Moordand.^  This  is  followed  in  Cooper  vs.  Reynolds.^  In 
these  cases  a  distinction  is  drawn  between  an  act  necessary  to 
confer  jurisdiction,  and  one  necessary  to  authorize  the  court 
to  exercise  its  jurisdiction.  This  is  a  distinction  somewhat 
difficult  to  comprehend,  unless  the  jurisdiction  under  consider- 
ation is  of  the  subject  matter.  These  are  followed  by  the  Su- 
preme Court  of  Missouri.^^  The  same  doctrine  is  followed  in 
some  of  the  other  States,  where  it  is  claimed  that  the  court 
obtains  jurisdiction  by  the  levy  of  the  attachment,  and  the 
absence  of  proof  of  service  or  publication  can  only  be  taken 
advantage  of  by  the  defendant  by  a  direct  proceeding  in  the 
case ;  that  the  validity  of  the  attachment  cannot  be  inquired 
into  in  a  collateral  proceeding,  where  the  title  to  the  property 
sold  under  execution  is  brought  in  question.^^     Some  of  the 

u  Earthman  v.  Jones,  2  Yerg.  484;  Walker  v.  Cottrell,  6  Baxter,  257.  See, 
also,  Edwards  v.  Toomer,  14  Sm.  &  M.  76;  Foyles  v.  Kelso,  1  Blackf.  210;  Ford 
V,  WUson,  Tappan  (O.)  230;  Golwell  v.  Bank  of  Steubenville,  2  Ohio,  239; 
Warner  v,  Webster,  13  Ohio,  606;  Wescott  v.  Archer,  12  Neb.  346;  Ante,  §  46. 

"  16  Ohio,  436. 

1*  10  WaU,  d08w  In  this  case  the  Federal  Coort  undertakes  to  constme  the 
statute  of  Tennessee.  But  the  Supreme  Court  of  that  State  seem  to  take  a  dif- 
ferent view  of  the  question,  in  Walker  v.  CottreU  (6  Bazt.  267),  cited  ante,  $  45, 
Kotel. 

u  Freeman  v.  Thompson,  63  Mo.  183;  Hardin  v.  Lee,  61  Mo.  241;  Holland  v. 
Adair,  66  Mo.  40;  Johnson  v.  Gage,  67  Mo.  160;  Kane  v,  MoGown,  66  Mo.  181 ; 
Martin  v.  Barron,  37  Mo.  301.  In  this  State,  the  decisions  are  inconsistent  with 
each  other.  In  Durossett's  Adm'r  y.  Hale,  38  Mo.  346,  it  is  decided  where  the 
published  notice  failed  to  state  that  defendant's  property  had  been  attached, 
the  Judgment  rendered  would  be  void.  After  this  case,  the  rhetoric  of  Fkhine 
V.  Moorland  seems  to  haye  been  irresistible.  See,  also»  Janney  v,  Spedden, 
88  Mo.  396,  where  the  judgment  was  held  yoid.   Ir\fra,  §  269. 

u  WUliams  v.  Stewart,  3  Wis.  773;  Bruce  v.  Gloutman,  46  K.  H.  37;  Beech  v. 
Abbott,  6  Vt.  686;  Gregg  v.  Thompson,  17  la.  107;  Oilman  v.  Thompson,  11  Yt 
643;  34  Am.  Deo.  714;  Shawhan  v.  Loffer,  24  la.  217;  Growell  v.  Johnson,  2  Keb. 
146;  Morrow  v.  Weed,  4  la.  77;  Brctney  v,  Jones,  1  G.  Greene  866.  In  Bruce  v. 
Gloutman,  46  K.  H.  37,  it  is  decided  that  a  def  ectiye  notice,  though  the  defect  be 
sufficient  to  render  the  judgment  erroneous,  does  not  render  it  yoid.  In  sup- 
port of  the  proposition  that  the  absence  of  notice  or  attachment  depriyes  the 
court  of  jurisdiction,  and  renders  the  judgment  yoid,  the  foUowing  cases  are 
there  cited:  Eaton  v.  Badger,  33  N.  H.  228;  Garleton  v.  Ins.  Go.,  36  N.  H.  167; 
Hanis  v.  Hardeman,  14  How.  887;  Winship  v.  Oonnor,  42  N.  H.  346|*  State  v. 
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later  authorities  in  the  State  of  Mississippi  cannot  be  cited  as 
supporting  either  side  of  the  mooted  question,  for  the  reason 
that,  in  case  of  non-residents,  the  publication  of  notice  is  ex- 
pressly made  by  statute  discretionary  with  the  court.^®  But 
where  publication  was  required  in  that  State,  a  judgment  ren- 
dered within  six  months  of  the  first  insertion  of  the  notice  was 
held  erroneous.  ^^  As  a  provision  in  behalf  of  non-resident  de- 
fendants, that  which  requires  the  plaintifiE  to  give  bond  after 
judgment  by  default  on  constructive  service,  conditioned  that  if 
defendant  appear  and  disprove  the  debt  within  a  year  and  a  day, 
the  obligor  shall  repay  the  amount  collected,  is  quite  as  beneficial 
as  the  ordinary  publication.  And  where  it  appeared  that  no 
such  bond  had  been  given,  the  sale  under  execution  was  declar- 
ed void.^^  The  statute  of  Alabama  is  similar  to  that  of  Missis- 
sippi.^^ Judgment  in  attachment  is  not  taken  until  the  expira- 
tion of  six  months  after  the  issuing  of  the  attachment.  It  is 
held  unnecessary  that  notice,  either  by  mail  or  publication, 
should  be  given.^  The  notice,  when  given,  is  not  regarded  as 
process,  but  merely  a  paper  conveying  information  of  the  levy; 
and  as  the  fact  of  levy  exists  notwithstanding  the  subsequent 
death  of  the  defendant,  such  death  does  not  affect  the  service, 
nor  the  right  to  take  judgment  at  the  time  given  by  statute,^ 
In  Florida,  the  purpose  of  publication  is  said  to  be  that  de- 
fendant may  appear  and  plead  to  the  merits,^  which  would 
seem  to  give  it  sufficient  importance  in  that  State  to  raise  it  to 
the  level  of  a  jurisdictional  matter.  And  in  Kansas  it  is  held, 
that  the  record  must  show,  when  there  is  no  appearance,  legal 
service,  whether  personal  or  constructive,  otherwise  the  judg- 

Blohmond,  26  N.  H.  241 ;  Judkins  v.  Ins.  Co.,  37  N.  H.  4S0;  Mono  v,  Presby,  26 
N.  H.  305;  Smith  v.  Knowlton,  11  K.  H.  191;  Bangely  v.  Webster,  Id.  305; 
Wfaittier  v.  Wendell,  7  N.  H  267;  Gay  v.  Smith,  3S  lii  H.  174;  Horn  o.  Thomp- 
son, 31  N.  H.  663;  Woodruff  v.  Taylor,  20  Vt  76. 
u  Calhoun  r.  Ware,  34  Miss.  146;  Ridley  v.  Ridley^  24  Miss.  648. 

17  Saffaracus  v.  Bennett,  6  How.  (Mias.)  277. 

18  Hiller  v.  Lamkio,  64  Miss.  14. 
»Aik.Dig.,  §16,  p.  14. 

«>  Murray  v.  Cone,  8  Port.  250;  Blckerstafl  v,  Pattersoni  Id.  245;  MlUer  v. 
McMiUen,  4  Ala.  627. 

^  Rice  V.  Clements,  67  Ala.  191.  Under  a  statute  allowing  a  non-resident 
twelve  months  to  appear  and  set  aside  a  default  on  ^  good  cause  "  shown,  snch 
■•good  cause  "  must  go  to  the  merits.— Cdin  t;.  Jennings,  3  Tenn.  Ch.  131. 

»  Simpson  v.  Knight,  12  Fla.  144. 
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ment  will  be  void.^  In  Kentucky,  the  issue  of  the  writ  in 
advance  of  the  summons  is  held  sufScient  to  render  the  attach- 
ment void.'^  And  even  in  Wisconsin,  where  the  publication 
cuts  such  an  unimportant  figure,  it  has  sufficient  potency  to 
defeat  the  jurisdiction  by  its  untimely  issue.  It  is  there  held 
that  a  judgment  rendered  on  constructive  service  is  void,  where 
the  complaint  was  not  on  file  when  the  order  of  publication 
was  made.^  In  the  same  case  it  is  held,  that  a  conveyance  of 
land  by  the  defendant,  before  general  appearance,  where  the 
constructive  service  was  defective,  would  transfer  the  title.* 

§  269.  The  Order  of  Publication. — As  to  what  is  necessary 
to  authorize  the  court  to  make  the  order,  or  whether  the  order 
may  be  made  by  the  clerk  in  vacation,  in  all  cases,  the  stat- 
utes will  not  be  found  uniform.  But  whether  the  statute 
provides  for  the  issue  of  the  order  by  the  clerk  or  not,  his  act 
must  be  preceded  by  the  filing  of  the  necessary  papers  in  the 
case.  As  we  have  seen  in  Wisconsin,  the  order  cannot  be 
made  until  the  complaint  is  on  file.^  This  rule  will  be  found 
tolerably  uniform  in  all  the  States  where  the  order  of  publica- 
tion is  an  essential  feature  in  the  proceedings.  It  is  not  al- 
ways essential  that  the  summons  should  be  returned  non  eat^ 
as  the  non-residence,  or  other  ground  for  constructive  service, 
may  be  shown  by  affidavit  filed  in  support  of  the  prayer  for 
the  order.^  And  where  these  facts  sufficiently  appear  in  the 
affidavit  for  attachment,  no  additional  affidavit  will  be  re- 
quired.^ In  North  Carolina  the  affidavit  for  the  order  is  re- 
quired to  show  that  after  due  diligence  the  defendant  could 
not  be  found  in  the  State.^  And  where  such  a  showing  is  re- 
quired, it  must  consist  of  something  more  than  the  statement 
of  the  conclusion  that  the  diligence  exercised  was  of  the  char- 
acter required.  The  affidavit  or  return  should  state  the  acts 
done,  or  the  means  employed  to  find  defendant,  or  the  sources 

tt  Repine  v.  McPherson,  2  Kan.  340.  See,  also.  Feigason  v,  GUbert,  17  &  0. 26b 

M  Hall  V.  Qrogan,  78  Ky.  IL 

SB  Anderaon  v.  Cobom,  27  Wis.  658. 

»Ibld. 

1  Anderson  v,  Cobnm,  27  Wis.  658. 

s  Wescott  V.  Archer,  12  Neb.  345. 

•  Bray  v.  Marshall,  75  Mo.  327. 

«Fanlk  v.  Smith,  84  N.  0.  501. 
I.  Attach.— 33. 
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of  knowledge  as  to  his  absence  from  the  State,  when  such  ab- 
sence is  the  essential  prerequisite  to  the  order.^  No  form  of 
substituted  service  can  be  resorted  to,  where  it  is  authorized 
conditionally,  unless  it  appears  affirmatively  that  the  conditions 
exist.^  This  would  apply  to  the  order  of  publication,  as  it 
cannot  be  made  where  the  conditions  that  would  warrant  the 
publication  are  wanting.  And  where  the  order  of  publication 
depends  upon  the  return  of  the  officer,  as  evidence  that  per- 
sonal service  of  summons  could  not  be  made  on  the  defendant, 
it  should  appear  that  the  writ  was  retained  in  the  hands  of  the 
officer  the  full  time ;  otherwise  the  statutory  substitute  for  ser- 
vice will  be  invalid  J  Where  the  statute  requires  the  affidavit 
upon  which  the  order  is  made,  to  state  that  a  cause  of  action  ex- 
ists in  favor  of  plaintiff  and  against  defendant,  the  omission  of 
this  allegation  will  render  the  order,  and  the  summons  issued  in 
pursuance  thereof  for  publication,  void.^  The  paper  in  which 
the  notice  or  summons  shall  be  published  is  designated  by  the 
court  or  officer  making  the  order,  and  when  so  designated,  will 
be  understood  as  the  one,  in  the  opinion  of  the  court  or  officer, 
iis  most  likely  to  give  notice  to  defendant  without  any  expres- 
.sion  of  such  opinion  in  the  order.  ^  It  is  not  always  held  suf- 
ficient that  the  affidavit  states  that  defendant  is  a  non-resident 
■of  the  State,  as  the  additional  allegation  that  he  cannot  be 
found  within  the  State  is  required,^^  while  in  some  of  the  other 
States  it  seems  sufficient  to  allege  that  the  defendant  is  not  a 
resident  of  the  State.^^  Where  the  affidavit  stated  that  the 
defendant  was  a  resident  of  the  Southern  Confederacy,  it  was 
held  sufficient  to  show  that  he  could  not  be  found  in  the  State 
of  New  York.'*    Where  the  affidavit  failed  to  allege  the  at- 

6  Beaver  v,  Fitzgerald,  23  Cal.  85;  Swain  o.  Chase,  12  Gal.  283;  Grandall  v.  Bry- 
an, 15  Hojy^.  Fr.  48;  Eastbrook  v.  Eastbrook,  64  Barb.  421;  Macknbin  v.  Smith, 
6  Minn.  367;  Harrington  v.  Loomis,  10  Minn.  366;  Waffle  v.  Ooble,  53  Barb.  617; 
Bixley  v.  Smith,  49  How.  Pr.  50;  Simpson  v.  Bnrch,  4  Hnn.  315.  Contra,  Snet- 
erlee  v.  Sir,  25  Wis.  367;  Steinle  v.  Bell,  12  Abb.  Pr.,  N.  a  171. 

8  Mickey  v.  Stratton,  6  Saw.  475;  Settlemier  o.  Snllivan,^  97  U.  a  444; 
Adams  v,  Abram,  38  Mich.  302. 

7  Brown  v.  Williams,  39  Mich.  765. 

8  Hisler  v.  Garr,  34  CaL  641;  Claypole  v.  Houston,  12  Kap.  324^ 
•  Seayer  v.  Fitzgerald,  23  Gal.  85. 

^0  Mackubin  v.  Smith,  5  Minn.  367. 

u  Byrne  v.  Roberts,  31  la.  319;  Dronillard  v.  Whistler,  29  Ind.  552. 

13  Van  Wyck  v.  Hardy,  4  Abb.  App.  Deo.  496;  Dietrich  v,  Lang,  U  Kan.  696. 
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tachment  of  the  property,  the  omission  was  held  fatal  to  thei 
judgment,  as  it  was  necessary  to  confier  jurisdiction  to  make 
the  order.^  So  in  North  Carolina,  it  was  held  necessary  that 
the  affidavit  should  allege  that  the  absent  defendant  owned 
property  within  the  State.'^  But  in  the  same  State,  in  a  later 
decision,  it  was  held  that  the  affiidavit  need  not  state  that  the 
Court  has  jurisdiction,  nor  that  the  non-resident  has  property 
in  the  State ;  that  the  affidavit  may  be  amended,  and  that  an 
irregularity  therein  was  no  ground  for  discharging  the  attach- 
ment.^^ But  it  is  not  necessary  that  he  should  own  property 
within  the  county,  where  the  Court's  process  runs  to  other 
counties  in  the  State  or  district.^®  The  order  of  publication 
cannot  be  made  without  a  sufficient  affidavit  of  the  grounds  of 
attachment.  This  being  omitted,  the  publication  and  judg- 
ment rendered  in  pursuance  thereof  have  been  held  void.^^ 
The  affidavit  should  be  distinct  and  unequivocal  in  its  state- 
ments of  fact,  and  should  at  least  state  all  jurisdictional  facts.^^ 

§  270.  Contents  of  Notice. — As  a  rule,  the  notice  published 
is  the  order  of  publication  itself ;  the  latter  generally  contain- 
ing the  former.  Whether  this  rule  be  uniform  or  not,  it  will 
generally  be  found  a  safe  one  to  follow.  But  whether  the  or- 
der of  publication  be  published  with  the  notice  or  not,  the  lat- 
ter should  give  correctly  the  title  of  the  cause,  the  court  in 
which  the  same  is  pending,  and  the  general  nature  of  the  ac- 
tion. It  should  also  state,  where  the  statute  so  requires  it,  that 
the  property  of  defendant  has  been  attached,  as  for  a  failure 
in  this  respect  the  judgment  has  been  held  void  ;^  though  in  a 
later  case  by  the  same  court,  it  is  decided  that  the  notice  was 
sufficient  when  it  recited  that  defendant's  property  was 
''  about  to  be  attached,"  this  being  consistent  with  th«  facts 

u Drake  v.  Hale,  88  Mo.  346;  Bileyv.  Kiohols,  1  Heisk.  (Tenn.)  16.    Bed, 
contra,  Dronillard  v.  Whistler.  29  Ind.  662. 
^*  Spiers  v.  Halstead,  71  N.  G.  209. 
»  Branch  v.  Frank,  81  N.  C.  180. 
14  Anderson  v.  Johnson,  32  Gratt.  668. 

17  Braley  v.  Seaman,  30  Cal.  610;  Kiley  v,  Nichols,  1  Heisk.  (Tenn.)  la 

18  Bardsley  v.  Hines,  33  la.  167;  Merrill  v.  Montgomery,  26  Mich.  73;  ScheU 
V.  Leland,  45  Mo.  289. 

1  Durrossett's  ^dmln.  v.  Hale,  38  Mo.  346.  CorUrOf  Howard  v«  Jenkins  6  Lea 
(Tenn.)  176. 
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at  the  time  the  order  of  publication  was  made  by  the  clerk  in 
yacation,  and  there  being  no  return  of  the  writ  by  which  the 
clerk  could  tell  whether  the  property  had  been  seized  or  not^ 
at  the  time  the  order  was  issued.^  In  Dlinois  it  is  held  unnec- 
essary that  the  published  notice  should  state  the  counties  to 
which  the  writ  was  issued,  or  describe  the  property  attach- 
ed.^ But  when  real  estate  is  levied  on,  the  notice  would  gen- 
erally be  held  insufficient  that  did  not  contain  a  description 
thereof.^  The  notice  must  be  of  the  suit  to  be  tried.  Amend- 
ments that  materially  change  the  action  in  any  substantial 
particular  will  vitiate  the  constructive  service,  and  render  any 
judgment  rendered  in  pursuance  thereof  void,  in  every  in- 
stance where  a  judgment  would  be  so  held,  in  case  the  publi- 
cation of  summons  should  be  entirely  omitted.^  And  in  a 
case  where  plaintiff,  after  the  publication  of  summons,  filed  a 
supplemental  complaint,  in  which  he  set  up  new  matter,  intro- 
duced additional  parties,  and  prayed  other  and  different  relief^ 
Curry,  J.,  in  delivering  the  opinion,  said :  "  By  filing  the  sup- 
plemental complaint  and  issuing  summons  thereon,  the  original 
action  became  merged  in  the  action  as  supplemented  by  the 
addition  of  parties  and  subject  matter,  and  the  summons  last 
issued  should  have  been  served  by  publication,  in  order  to 
clothe  the  court  with  jurisdiction  of  the  persons  of  the  absent 
defendants."  For  the  reason  that  such  absent  defendants 
had  a  right  to  be  heard  upon  the  new  matter  embraced  in  the 
supplemental  complaint,  the  judgment  rendered  without  pub- 
lishing the  summons  last  issued  was  held  void.^  When  person- 
al property  is  seized,  it  is  held  not  necessary  that  the  publish- 
ed notice  should  contain  a  particular  description  thereof.^  It 
is  also  held  that  the  notice  is  not  fatally  defective  for  failure 
to  state  that  an  order  for  the  sale  of  the  attached  property 
will  be  made ;  ^  though  it  can  hardly  be  doubted  that  vfhen  the 

«  Harris  ».  Grodner,  42  Mo.  159.' 

s  Morris  V.  Trustees,  16  III.  286.    See>  also,  Baoe  v,  Malony,  21  "KzsiJSU 

*  Wescott  V,  Archer,  12  Neb.  345. 
'  Janney  v.  Spedden,  88  Mo.  395. 

«  McMinn  v.  Whelan,  27  Gal.  300.;  Citing Lawrezu^  v.  ^lton«  ^  PBige,'^  | 
8cndder  v,  Vorhis,  1  Barb.  55. 
T  Race  o.  Malony,  21  Kan.  81. 

•  Bapp  V,  Kyle,  26  Kan.  89^ 
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usual  summons  is  published,  omission  of  the  warning  that  un- 
less defendant  appeared,  judgment  would  be  rendered  against 
him,  and  his  property  sold,  etc.,  would  be  generally  regarded 
as  an  incurable  defect.  In  Tennessee  it  is  held,  that  the  order 
of  publication  need  not  recite  the  levy  of  the  attachment  ;^  but 
it  is  difficult  to  see  how  this  could  be  safely  omitted  from  the 
published  notice.  The  omission  from  the  notice  of  a  statement 
of  the  amount  of  damages  claimed  in  the  action,  is  held  not  to 
render  the  subsequent  proceedings  and  judgment  void,  so  that 
the  title  of  the  purchaser  of  the  property  sold  on  execution 
will  be  open  to  collateral  attack.^^  Some  of  the  statutes  may 
prescribe  forms  for  the  publication  of  summons,  or  models  to 
be  substantially  followed.  Where  this  is  the  case,  they  will 
be  followed  by  careful  practitioners.  In  some  cases  the  mat- 
ter to  be  contained  in  the  notice  may  be  specially  prescribed 
for  suits  by  attachment ;  while  in  others  the  notice  or  code 
summons  to  be  published  will  be  such  as  is  provided  by  a  gen- 
eral statute  for  all  cases  where  summons  by  this  method  is  ap- 
plicable. In  any  event,  the  notice  should  contain  sufficient  to 
serve  its  obvious  purpose,  which  is  to  convey  information  to 
the  defendant  of  the  pendency  of  the  action,  and  the  course  it 
is  likely  to  take  in  respect  to  his  property.  Not  the  least  im- 
portant matter  to  state  in  the  published  notice  is  the  amount, 
though  the  statement  of  more  than  is  proven  will  not  necessa- 
rily prevent  a  recovery.  But  in  case  of  default  on  construc- 
tive summons,  it  is  held  a  fatal  error  to  render  judgment  for  a 
larger  amount  thai)  that  stated  in  the  published  notice.  ^^ 

§  271.  The  Period  of  Publication.— The  relative  time  of  the 
issue  of  the  order  of  publication,  and  the  insertion  of  the  no- 
tice in  the  newspaper,  as  related  to  each  other  in  the  com- 
mencement of  the  suit,  as  well  as  the  period  daring  which  the 
publication  shall  continue,  and  the  intervening  periods  between 

9  Howard  t;.  Jeuklns,  5  Lea,  176, 

w  Holland  u.  Adair,  65  Mo.  40. 

1^  Hobson  v.  Emporiam  etc.  Co.,  42  111.  306 ;  Rowley  v.  Berrian,  12  111.  196. 
Kotiee^  of  sale  of  property  under  attachment  should  be  posted  at  such  places 
as  are  best  calculated  to  bring  home  to  the  debtor,  and  to  those  persons  most 
likely  to  enter  into  competition  for  the  purchase,  notice  of  such  sale.— Denning 
«.  Smith,  3  John  Ch.  332. 
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insertions,  all  have  an  important  bearing  upon  the  sufBciencj 
of  the  notice.  Thus,  an  attachment  rendered  void  by  failure 
to  serve  or  publish  summons  within  thirty  days,  as  prescribed 
by  the  statute  of  New  York,  is  not  revived  by  the  subse- 
quent appearance  of  defendant.  The  right  to  attach  being 
conferred  by  the  statute  that  limits  the  duration  of  the  lien, 
that  limitation  is  considered  absolute.^  The  issue  of  the  sum- 
mons, whether  it  be  for  service  personally  or  by  publication,  is 
the  beginning  of  the  suit,  and  the  writ  of  attachment  may 
then  be  issued.^  Under  a  Michigan  statute,  where  publication 
was  to  be  made  within  thirty  days  after  the  writ  was  returned, 
the  court  held,  that  although  the  writ  was  not  actually  re- 
turned and  filed  in  the  case,  so  as  to  become  a  part  of  the  rec- 
ord, until  after  the  notice  was  published,  for  the  purposes  of 
the  case,  the  date  of  the  return  endorsed  on  the  writ  would  be 
taken  as  the  date  when  it  was  returned.^  In  Kentucky,  a 
writ  of  attachment  issued  in  advance  of  the  summons  is  void, 
and  can  be  taken  advantage  of  by  a  subsequent  attaching  cred- 
itor.* But  this  would  not  prevent  the  service  of  the  writ  be- 
fore the  first  publication.  Nor  could  this  objection  be  success- 
fully urged  against  an  cUias  summons,  whether  for  publication 
or  personal  service,  issued  after  the  return  non  est  of  the  orig- 
inal, as  this  is  often  the  foundation  of  the  order  of  publication.^ 
Under  an  earlier  statute  of  the  State  of  New  York  than  that 
mentioned  above,  a  motion  was  made  to  set  aside  an  attach- 
ment and  subsequent  proceedings  against  a  non-resident.  The 
motion  was  made  under  the  provisions  of  a  statute  authorizing 
the  proceeding  to  be  examined  in  this  manner,  and  set  aside  if 
found  erroneous.^  The  objection  to  the  attachment  was,  that 
publication  was  not  made  until  an  unreasonable  time  after  the 
seizure;  but  the  court  held  that  as  no  time  was  fixed  by  stat- 
ute within  which  such  publication  should  be  made,  the  lapse 
of  two  years  and  seven  months  between  the  seizure  and  the 

1  Blossom  V.  Estes,  84  N.  Y.  614;  Kelly  v.  Coantryman,  15  Hon.  (N.  T.)  97. 
«  Allen  ».  Meyer,  73  N.  T.  1. 
•  Watson  t7.  Toms,  42  Mich.  561. 
4  Hall  V.  Qrogan,  78  Ky.  11. 
<  Seaver  v.  Fitzgerald,  23  Cal.  85. 

0  2  R.  S.  13,  §  68.    See,  also.  Matter  of  Hard,  9  Wend.  465;  liatter  of  Gilbert* 
7  Wend.  490;  Matter  of  HoUingshead,  6  Wend.  653. 
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pablication  was  not  such  an  error  as  would  warrant  the  court 
in  setting  aside  the  attachment  J 

In  computing  time,  when  the  period  of  publication  is  reck- 
oned by  days,  and  it  is  important  to  determine  when  such  pe- 
riod commenced  or  ended,  the  first  day  is  excluded  and  the 
last  included.^  When  the  time  is  expressed  in  morUha^  it 
means  calendar  months.  A  statute  requiring  publication  for 
two  months  is  not  complied  with,  when  the  notice  is  published 
eight  weeks.^  Publication  for  twenty  days,  where  the  statute 
prescribed  four  weeks,  was  held  insuflEicient.^^  Where  the 
statute  required  the  notice  to  be  published  for  ^^four  weeks 
successively,"  and  in  the  proof  of  such  publication  it  was  stat- 
ed that  it  was  published  four  weeks  successively,  beginning  on 
the  twenty-fourth  day  of  April,  and  ending  on  the  fith  day  of 
May,  the  first  part  of  the  statement  was  held  sufficient,  and 
what  followed  by  way  of  explanation  was  unnecessary  and 
probably  a  mistake  ;  but  it  would  not  vitiate  that  part  of  the 
proof  which  was  unobjectionable.^^  In  California,  under  a 
statute  providing  for  the  publication  of  a  notice  to  the  credi- 
itors  of  an  insolvent  debtor  ^*  at  least  once  a  week  for  four 
successive  weeks,"  and  the  proof  was  that  it  had  been  pub- 
lished '^  at  least  four  consecutive  weeks,"  giving  the  beginning 
and  ending  of  the  publication,  it  was  held  insufficient,  for  the 
reason  that  the  requirements  of  the  statute  were  not  only  that 
it  should  be  published  ''  four  weeks,"  but  at  least  once  in  each 
of  said  weeks.^^  The  time  when  the  summons  by  publication 
is  returnable  is  fixed  by  statute  in  each  State,  either  in  terms 
or  by  clear  inference.  Thus,  in  California,  the  return  day  of  a 
summons  was  ten  days  from  its  issue ;  but  another  section  of 
the  same  act  provided  that  when  served  by  publication^  the 
return  day  should  be  fixed  at  not  less  than  one  week  from  the 

7  Matter  of  Clark,  3  Den.  167. 

8  Forsyth  v.  Warren,  62  HI.  68;  Beckwith  t;.  Douglass,  25  Kan.  229.  It  is  al- 
so held  in  this  case,  that  the  insertion  in  the  notice  of  a  mistaken  but  unneces- 
sary date,  being  a  day  subsequent  to  the  return  term,  would  not  vitiate  the 
proceeding.    See,  also,  Warner  v,  Beecher,  24  Kan.  478. 

»  Lawlin's  Heirs  v.  Clay,  4  Xitt  (Ky.)  283;  Hunt  v,  Wycliffe,  2  Pet.  201;  Fyle 
t;.  Cravens,  4  Jjitt.  (Ky.)  17. 
w  Crarey  v.  Barber  1  Colo.  172;  Stanford  o.  Worn,  27  CaL  171. 
11  Swayze  v.  Doe,  13  Sm.  &  M.  817. 
^  Hernandez  o.  His  Creditors.  57  CaL  333. 
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date  of  issue ;  and  in  case  of  non-residence  or  departure  from 
the  State,  the  period  of  publication  should  be  not  less  than 
three  months.  This  was  held  to  authorize  a  justice  of  the  peace 
to  extend  the  time  for  the  return  of  summons  by  publication  to 
eleven  days,  even  where  the  defendant  was  not  shown  to  be  a 
non-resident,  or  to  have  departed  from  the  State.^'  Whatever 
be  the  period  of  publication  fixed  by  the  statute,  the  service  is 
not  complete  until  the  full  term  has  expired.  This  becomes 
important  where  the  time  for  answering  after  service  of  sum- 
mons is  fixed  by  statute ;  for  this  further  period,  whatever  it 
may  be,  must  expire  before  the  defendant  can  be  adjudged  in 
default. 

§  272.    Levy  Essential  to  Qive  Effect  to  Publication. — ^But 

the  publication,  though  based  on  a  su£Scient  order,  and  being 
regular  and  complete  as  to  its  contents  and  the  time  of  publi- 
cation, may  still  be  ineffectual  for  the  purpose  of  authorizing 
the  court  to  hear  and  determine  the  matters  in  issue,  in  the 
absence  of  defendant.  The  voluntary  appearance  of  defend- 
ant does  more  than  cure  the  defects  in  constructive  service  of 
summons.  It  renders  the  process  unnecessary,  and  the  ac- 
tion may  proceed  against  him  in  all  respects  as  though  sum- 
mons had  been  personally  served.^  But  where  defendant  is  in 
default,  which  is  generally  the  result  anticipated  in  case  of 
constructive  service,  the  plaintiff  has  nothing  to  proceed 
against  but  the  property  attached,  and  hence  it  is  indispen- 
sable that  there  should  be  a  valid  levy.^  The  seizure  of  prop- 
erty, or  what  is  equivalent  to  such  seizure,  is  required  as  a 
prerequisite  to  judgment,  if  not  to  the  publication;  and  in  Tex- 
as it  was  held,  under  an  early  statute  of  that  State,  that  gar- 
nishment was  not  the  legal  equivalent  of  seizure,  and  hence, 
that  judgment  against  the  garnishee  would  not  give  the  court 
jurisdiction  to  render  final  judgment  against  a  defendant  who 

u  Seaver  v,  Fitzgerald,  23  Gal.  8S;  Hisler  v.  Garr,  34  Gal.  641. 

1  Fairfield  t;.  Madison Mf'g  Co.,  38  Wi8. 346;  Orear  w.Clough,62Ma  65;  Voor- 
bees  V.  Hoagland,  6  Blackf.  232;  Blyler  v.  Kline,  64  Pa.  St.  130. 

2  Borders  v.  Murphy,  78  III.  81;  Carleton  u.  Washington  Ins.  Co.,  35  N.  H. 
167;  Cooper  «.  Smith.  25  la.  209;  Bradford  v.  GUlaspie,  8  Dana»  (Ky.)  67;  Brace 
V,  Cloutman,  45  N.  H.  37;  Hodson  t\  Tibbetts,  16  la.  97;  Johnson  o.  Dodge,  19 
la.  lOG;  Smith  t;.  McCutchen,  38  Mo.  415. 
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was  in  default  after  service  by  publication.^  But  in  Alabama, 
it  seems  to  be  held  that  garnishment  amounts  to  the  same 
thing,  for  the  purpose  of  conferring  jurisdiction,  as  a  seizure  of 
defendant's  property.*  The  latter  is  undoubtedly  the  better 
view,  and  the  general  rule*  The  obvious  reason  why  judg- 
ment cannot  be  rendered  on  constructive  service,  when  there 
is  no  appearance  by  defendant,  and  no  attachment  of  property, 
is  that  the  only  judgment  in  the  power  of  the  court  to  render 
would  be  a  personal  one,  which  would  be  void  for  want  of 
process.  By  garnishment,  the  court  obtains  control  of  the  fund 
in  the  hands  of  the  garnishee,  and  can  render  the  judgment 
effective  to  that  extent.  In  most  cases  the  published  notice 
will  be  found  to  state  that  defendant's  property  has  been  at- 
tached. As  a  rule,  the  attachment  takes  place  before  the  pub- 
lication is  commenced-— certainly,  before  the  service  is  com- 
plete. Nevertheless,  I  find  a  case  where  it  is  held  that  the 
attachment  cannot  be  legally  issued  against  a  non-resident  un- 
til the  summons  is  issued  and  served ;  and  that  though  the 
premature  issue  of  the  writ  may  be  cured  by  a  subsequent 
service  of  summons,  the  levy  is  not  thereby  cured,  and  the 
attachment  may  be  vacated  after  judgment.^  This  would  l^ave 
it  impossible  to  attach  property  prior  to  publication. 

§  273.  Proof  of  Publication.— The  most  general  manner 
of  proving  the  publication  of  the  summons  is  by  affidavit  of 
the  printer  or  publisher  of  the  newspaper  in  which  the  same 
was  published.  This  kind  of  evidence  is  sufficient  for  the  pur- 
pose where  it  is  made  so  by  statute ;  and  where  this  method 
of  proof  is  prescribed,  it  must  be  furnished  in  strict  compli- 
ance with  the  terms  of  the  law  by  which  it  is  authorized. 
Even  where  it  is  not  specially  prescribed,  it  would  seem  to  be 
consistent  with  the  general  mode  of  proving  service  of  papers, 
served  by  any  one  other  than  the  officer;  this  being  by  an 
affidavit  setting  forth  the  particulars  of  such  service.  When 
the  affidavit  is  required  to  be  made  by  the  priiiter  or  publisher 
of  the  newspaper,  the  sworn  statement  of  no  one  who  does  not 

»  Haggerty  v.  Ward,  25  Tex.  144. 

*  Thompson  «.  Allen,  4  Stew.  &  Port.  184. 

^  Zerega  v.  Benoist,  7  Robertson  (N.  Y.)  199. 
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answer  this  description  will  be  accepted.^  But  when  the  stat- 
utory method  of  establishing  the  fact  is  less  arbitrarily  fixed,  it 
may  be  proven  by  any  one  who  has  sufficient  knowledge  of 
the  fact.^  In  Cidifomiay  it  was  held  a  sufficient  compliance 
with  the  statute  that  the  proof  of  publication  was  made  bj 
the  principal  clerk  of  the  publisher,  and  the  mailing  of  a 
copy  to  the  defendant  was  established  by  the  testimony  of  a 
competent  witness,  as  it  was  not  necessary  that  these  facts 
should  be  set  forth  in  the  officer's  return.^  Where  the  mode 
of  proof  of  publication  is  not  prescribed  by  statute  as  the  ex- 
clusive means  of  establishing  the  fact,  no  reason  is  apparent 
why  it  may  not  be  proven  in  any  other  manner  consistent 
with  the  rules  of  evidence,  and  satisfactory  to  the  court. 
Where  this  was  the  question  in  dispute,  and  the  fact  did  not 
appear  of  record  in  the  case,  parol  testimony  was  acccepted  as 
sufficient  to  prove  that  the  publication  had  been  made.^  The 
mere  affidavit  of  the  person  designated  by  the  statute,  to  the 
fact  that  the  notice  was  published  for  a  given  period,  com- 
mencing on  a  certain  day  and  ending  on  a  certain  other  day, 
is  generally  all  that  is  required ;  and,  as  we  have  already  seen, 
an  affidavit  even  less  specific  than  this,  as  to  the  beginning 
and  ending  of  the  publication,  has  been  held  sufficient,  where 
it  contained  a  statement  that  the  publication  had  been  made, 
following  the  general  language  of  the  statute.^  But,  in  a 
later  case  in  the  same  State,  where  the  proof  of  publication 
was  by  affidavit,  it  was  held  necessary  that  it  should  appear 
that  the  affiant  compared  the  notice  sworn  to  with  the  news- 
paper.^ The  mailing  of  a  paper  containing  the  notice  to  the 
defendant  is  a  part  of  the  service  by  publication,  and  is  gen- 
erally required  to  be  established  in  the  same  manner,  or  at 
least  with  equal  certainty,  as  the  publication,  in  cases  where  the 
sending  of  a  paper  is  required.  But  it  was  held  unnecessary 
for  the  affidavit  to  contain  a  copy  of  the  notice,  where  it  was 
identified  by  reference  to  the  copy  that  appeared  in  the  record 

1  Haywood  v.  Collins,  60  HI.  328;  Haywood  v,  McCrory,  SS  111.  459. 

2  Wescott  V.  Archer,  12  Neb.  345;  Soule  v.  Chase,  1  Bob.  (K.  Y.)  222. 
9  Seaver  v.  Fitzgerald,  23  Cal.  S5. 

«  Parker  v.  Miller,  9  Ohio,  108;  Claybrook  v.  Wade,  7  Coldw.  (Tenn.)  fiSl 
«  Swayze  v.  Doe,  13  Sm.  &  M.  317;  Supra,  §271. 
«  Wood  V.  Page,  65  Miss.  105. 
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of  the  case  J  The  omission  of  this  feature  in  the  proof  of  pub- 
lication will,  of  course,  be  regarded  with  varying  degrees  of 
seriousness,  according  to  the  importance  attached  to  the  publi- 
cation. Where  it  was  held  an  essential  element  of  jurisdiction, 
the  absence  of  any  showing  on  the  record  that  it  was  mailed 
was  held  fatal,  and  would  render  the  judgment  void,^  In  any 
case,  where  the  absence  of  proof  of  this,  or  any  other  essential 
matter,  appears  in  the  record,  and  judgment  is  rendered  by 
default  on  constructive  service,  it  would  be  regarded  as  an 
error  for  which  the  judgment  should  be  reversed.®  The  proof 
must  show  that  the  order  of  publication  has  been  fully  com- 
plied with.  Not  only  must  it  embrace  the  time  of  publication, 
but  the  medium  through  which  the  notice  was  given.  It 
being  ordered  for  publication  in  a  newspaper  within  a  par- 
ticular county,  it  must  appear  to  have  been  published  in  a 
paper  there  published;  and  when  the  paper  is  particularly 
designated  in  the  order,  the  proof  should  show  that  the  publi- 
cation was  in  the  paper  so  designated.^^  When  the  order  is 
that  the  summons  be  published  in  a  '^public  newspaper," 
proof  that  it  was  published  in  "a  newspaper"  will  be  suffi- 
cient. ^^  It  seems  to  be  of  no  particular  consequence  that  the 
paper  selected,  in  the  absence  of  particular  designation,  is  en- 
gaged in  the  dissemination  ot  news  of  a  special  character.  It 
may  be  a  legal,  religious,  commercial,  scientific,  or  political 
newspaper;  so  that  the  proof  need  not  specify,  provided  it 
be  a  newspaper  of  either  of  these,  or  any  other  kind.^^  jjyt 
it  would  not  be  held  sufficient  to  prove  that  the  medium  of 
publication  selected  was  printed  in  any  other  language  than 
the  English,  unless  publication  in  some  other  language  were- 
specially  authorized  by  statute.^'  Where  the  manner  of 
proving  compliance  with  the  statute,  and  the  order  of  publi- 
cation, is  prescribed  as  the  affidavit  of  the  printer  or  publisher, 
such  affidavit  is  not  held  as  conclusive  upon  defendant,  who 

7  Wood  V.  Page,  65  Miss.  105. 

^Thormeyer  t;.  Sisson,  83  HI.  188. 

9  King  V,  Harrington,  14  Mich.  532. 
M  Wade  on  Notice,  §  1067. 
11  Bailey  v,  Myrick,  60  Me.  171. 

13 Kellogg  V.  Gorrico,  47  Mo.  167;  Kerr  v.  Hitt,  75  HI.  51.. 
18  Cincinnati  v.  Bickett,  26  Oh.  St.  49. 
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may,  on  apecial  appearance  on  motion  to  Bet  aside  the  de&olt, 
disprore  the  allegations  therein  contained.^^ 

§  274.  Other  Snbstitates  for  Personal  Service. — ^When  per- 
sonal service  is  made  outside  of  the  State,  the  fact  that  it  is 
made  beyond  the  jurisdiction  of  the  court  robs  it  of  any 
greater  efficacy  than  notice  by  publication  would  have  in  the 
same  case.^  In  fact,  the  personal  knowledge  or  information 
which  the  defendant  may  or  may  not  have  of  the  pendency  of 
the  action,  is  not  a  matter  for  the  consideration  of  the  court 
for  any  purpose.  To  admit  that  the  smnmons  should  bind  de- 
fendant when  he  had  personal  notice  of  the  action,  although  it 
should  not  be  served  upon  him,  would  be  to  let  into  the  trial 
of  causes  some  questions  that  would  be  intolerably  embar- 
rassing. Publication  is  a  statutory  method  of  service,  and  if 
not  published  according  to  law,  the  summons  is  not  served. 
If  notice  in  fact  were  once  entertained,  to  influence  the  ques- 
tion of  personal  jurisdiction,  it  would  probably  remain  to  des- 
troy the  constntctive  effect  of  the  published  notice.^  In  New 
York,  a  statute  prescribing  for  attachment  cases,  personal  ser- 
vice of  summons,  or  service  by  publication,  is  held  to  exclude 
all  other  means  or  methods  of  giving  notice  that  may  be  re- 
sorted to  us  a  substitute  for  either  of  these.^  But  where  other 
modes  of  service  are  authorized,  the  same  rules  of  strict  con- 
struction apply  as  to  service  by  publication.  In  Missouri,  it 
was  held  erroneous  to  dismiss  a  case  in  attachment  for  want 
of  service,  where  the  summons  was  served  outside  of  the  State, 
as  the  effect  was  the  same  as  though  service  had  been  by  pub- 
lication/ 

§  275.  How  Failure  to  Publish  taken  Advantage  ol— There 
seems  no  question  but  that  the  defendant  may,  without  gener- 
al appearance  to  the  action,  where  constructive  service  alone 
has  been  used,  interpose  any  substantial  objections  there  may 

^*  MusBina  v,  Moore,  13  Tex.  7;  Kitcheii  v.  Crawford,  Id.  616. 
1  Anderson  v.  Johnson,  32  Gratt.  558. 

9  Scorpion  8.  M.  Go.  v,  Marsano,  10  Nev.  370j  Idkena  v,  MoCozmibk*.  99  Wis* 
813;  Wade  on  Notice,  §§  1029,  1030. 
>  Dogart  V,  Swezey,  26  Hun.  463. 
<  Orear  v.  Clough,  52  Mo.  55. 
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be  to  the  Benrice  of  summons,  as  a  reason  why  final  judgment 
should  not  be  entered  against  him.  Nor  is  he  prevented  from 
taking  advantage  of  the  omission  to  serve  him  personally  or 
by  publication,  by  the  fact  that  such  publication  was  withheld 
upon  his  own  suggestion,  or  at  his  own  request.^  To  hold 
otherwise,  would  be  to  open  the  question  whether  there  was 
notice  in  fact,  which  would  be  to  invite  controversy  upon  a 
matter  which  it  is  the  object  of  constructive  service  to  avoid. 
There  seems,  also,  to  be  a  general  agreement,  that  where  it  ap- 
pears afBrmatively  by  the  record  that  judgment  was  taken  by 
default  without  service  of  summons,  either  personal  or  con- 
structive, the  judgment  will  be  reversed  on  error  or  appeal.^ 
The  default  will  be  set  aside  on  motion,^  or  the  judgment  may 
be  attacked  by  a  direct  proceeding  for  that  purpose.^  The 
mooted  questions  are  :  (1)  whether  the  service  of  summons  must 
affirmatively  appear  in  the  record  of  the  case,  in  order  to  show 
jurisdiction  ;  (2)  whether  it  is  sufficiently  stated  in  general 
terms,  or  must  be  recited  by  detailing  the  acts  necessary  to 
constitute  a  valid  publication ;  and  (3)  whether  the  sufficiency 
of  the  publication,  or  the  fact  that  the  notice  was  published, 
can  be  called  in  question  in  a  collateral  proceeding,  to  defeat 
the  claim  of  title  under  a  sale  made  in  pursuance  of  the  judg- 
ment. These  questions  have  already  been  discussed  in  a  for- 
mer chapter.^  In  the  States  of  Ohio,  Iowa,  Missouri,  "Wis- 
consin, Nebraska,  and  perhaps  one  or  two  others,  the  decisions 
are  for  the  most  part  in  favor  of  the  title  held  under  judgment 
in  attachment,  as  against  collateral  attack,  on  the  ground  that 
it  does  not  affect  the  jurisdiction  of  the'  court.  This  carries 
with  it  the  proposition,  that  the  court  being  one  of  general  ju- 
risdiction, the  service  of  summons,  whether  personal  or  con- 
structive, need  not  affirmatively  appear  in  the  record,  to  sup- 
port the  judgment.®    In  the  States  of  Michigan,  New  York, 

1  Mojarletta  v.  Saenz,  80  K.  Y.  647  ;  6S  How.  Pr.  605. 

s  Dow  V,  Whitman,  36  Ala.  604  ;  Morrow  v.  Weed,  4  la.  77. 

•  Bledsoe  i7.  Wright,  2  Baxter  (Tenn.)  471. 

*  CroweU  v.  Johnson,  2  Neb.  146  ;  Faine  v,  Mooreland,  16  Ohio,  435  ;  Martin 
V,  Barron,  37  Mo.  301 ;  Shawhan  v,  Loffer,  24  la.  217  ;  Cooper  v.  Beynolds.  10 
Wall.  808. 

»  Ante,  Ch.  IV. ;  Supra,  §  267 

«  Paine  v.  Moorelacd,  15  Ohio,  485 ;  Gregg  v.  Thompson,  171a.  107  :  Ant€t  § 
46. 
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IIlinoiB,  Kentucky,  California,  Kansas,  Mississippi,  Alabama, 
Tennessee,  and  several  other  States,  the  judgment  is  held  void 
and  open  to  collateral  attack  for  want  of  jurisdiction,  where 
the  record  shows  constructive  service  only,  and  does  not  show- 
such  service  in  conformity  to  the  statute,  or  shows  no  service 
at  all.^  In  some  of  the  States  last  enumerated,  it  is  held,  not 
only  that  the  service  by  publication  or  other  constructive 
methods  must  affirmatively  appear,  but  that  it  is  not  sufficient 
to  state  that  service  by  publication  was  ^'  duly  made,"  or  that 
the  publication  was  ^'  according  to  law.''  A  recital  of  facts 
sufficient  to  show  compliance  with  the  law  is  required,  in  order 
to  meet  the  demands  of  the  statute.^  But  in  other  States  it  is 
held,  in  substance,  that  if  the  record  states  that  publication  was 
regularly  made,  it  must  be  accepted  as  an  adjudication  of  that 
question,  and  it  cannot  be  raised  in  a  collateral  attack  upon 
the  judgment^  And  yet,  in  an  action  brought  on  the  judgment, 
defendant,  under  the  plea  of  nul  tid  record^  may  show  that  the 
court  rendering  the  judgment  had  no  jurisdiction  of  his  per- 
son.^^  This,  however,  is  a  defense  to  the  judgment  as  a  per- 
sonal obligation.  It  cannot  be  called  a  collateral  attack  upon 
the  judgment.  On  principle,  where  the  governing  statute 
does  not  break  through  the  rule  of  construction,  that  places 
the  judgments  of  courts  of  general  and  special  jarisdiction  on 
the  same  level,  when  rendered  in  a  special  statutory  proceed- 
ing, the  jurisdiction  to  proceed  to  judgment,  so  far  as  that  is 
dependent  upon  service  of  process  by  publication,  should  affirm- 
atively appear  in  the  record.  But  no  reason  can  be  seen  why 
this  should  not  be  held  to  appear  sufficiently  by  a  general  find- 
ing. And  where  the  judgment  is  rendered  on  published  no- 
tice, or  other  statutory  process,  a  strict  compliance  with  the 
statutory  method  is  essential  to  the  validity  of  the  judgment, 
and  all  rights  claimed  under  it.^ 

7  Dow  0.  Whitman,  36  Ala.  SOi. 

8  Code,  Ala.,  §  2510  ;  Keiffer  v.  Barney.  81  Ala.  193 ;  Bntlerv.  Bntler,  11  Ala. 
668  ;  Hartley  v.  Bloodgood,  16  Ala.  233  ;  CoUam  v.  Branch  Bank,  23  Ala.  797 ; 
37  Am.  Deo.  725 ;  Dow  t).  Whitman,  36  Ala.  601. 

B  Howard  v.  Jenkins,  5  Lea  (Tenn.)  176  ;  Kane  v,  MoGown^  56  Mo.  181, 
^  Hall  V.  WUlianuH  6  PicjE.  232 ;  17  Am.  Deo.  366. 
u  Ante,  §  47. 


CHAPTER  XX. 

DISSOLUTION  ON  TEAVEB8E  OF  THE  APFIDAViT. 

f  276.  General  grounds  of  dissolution  and  modes  of  procedure. 

§  277.  The  issues  made  by  the  traverse. 

§  278.  Who  may  interpose  a  traverse  to  the  affidavit. 

§  279.  How  the  affidavit  should  be  denied.— Time  of  filing  truvozBe.  — Watved 

§  280.  Trial  of  traverse. 

§  281.  Evidence.— Burden  of  proof. 
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§  276.  General  &roimds  of  Dissolution  and  Modes  of  Pro- 
cedure.— There  are  two  general  grounds  upon  which  defendant 
may  have  the  attachment  dissolved,  and  two  distinct  modes  oi 
procedure  to  that  end,  before  the  principal  case  is  brought  to 
an  issue.  One  is  by  tranerae  of  the  facts  alleged  in  affidavit 
as  grounds  of  attachment,  and  the  other,  by  motion  to  quash 
or  dissolve  because  of  irregularities  in  procedure.  These  are 
generally  apparent  on  the  face  of  the  papers,  and  include  the 
insufficiency  of  the  facts  stated,  and  all  other  matters  going  to 
the  jurisdiction ;  but  the  attachment  may  be  defeated  by  other 
irregularities,  not  so  apparent.  The  former  raises  issues  oi 
fact,  and  the  latter  issues  of  law  only,  when  the  irregularities 
are  apparent  on  the  face  of  the  procoedings. 

The  technical  methods  of  raising  the  issues  of  fact  are  vari- 
ous. In  some  of  the  States,  it  is  by  plea  in  abatement ;  ^  in 
others,  by  a  plea  in  the  nature  of  a  plea  in  abatement;^  in 
New  York,  by  supersedeas;  and  elsewhere,  by  motion,' peti- 
tion, or  traverse.  The  difference  in  name  is  of  little  conse- 
quence, as  they  have  the  same  office  to  perform,  which  is  to 
afford  defendant  speedy  relief ,  where  he  is  aggrieved  by  an 

1  Brown  v,  Massey,  3  Stew.  (Ala.)  226. 

*  Missouri  is  the  only  State  where  I  find  it  so  styled.  B.  S.  Mo.  (1S15)  pp. 
130, 140;  Swan  v,  C^Fallon,  7  Mo.  231 ;  Graham  v.  Bradboxy,  7  Mo.  281. 

•  Cammann  v,  Tompkins,  1  Code  Bep.  N.  S*  1?. 


§   277      DISSOLUTION  ON  TRAVERSE  OF  THE  AFFIDAVIT.     528 

abuse  of  the  process  of  the  court.  Where  the  attachment  is 
dissolved  on  account  of  irregularities  on  the  face  of  the  par 
pers,  the  objections  may  be  purely  technical.  The  error  may 
be  that  of  the  court  or  officer,  in  issuing  the  writ  Bpon  an  in- 
sufficient showing.  When  the  attachment  is  met  by  a  denial 
of  the  truth  of  the  allegations  in  plaintiff^s  affidavit,  an  issue 
is  tendered  on  the  merits  of  the  attachment,  and  if  the  alleged 
grounds  upon  whi^h  the  attachment  proceedings  are  based  are 
found  untrue,  the  property  seized  is  released  from  the  lien, 
irrespective  of  the  question  of  indebtedness.^  The  affidavit  is 
held  in  New  Jersey,  and  in  most  of  the  other  States,  only  pri- 
ma  facie  sufficient,  and  the  court  may  institute  inquiry  on  mo- 
tion made,  as  to  whether  the  writ  has  been  duly  issued  in  a 
case  within  the  statute.^ 

§  277.    The  Issues  made  by  the  Traverse. — ^Whatever  be  the 

form  of  proceeding,  it  will  be  here  mentioned  as  a  traverse  of 
the  affidavit,  for  the  reason  that  that  is  the  most  general  term 
by  which  it  can  be  described.  Whether  by  plea,  motion  or 
otherwise,  however,  it  is  for  the  most  part  a  denial  of  the  al- 
legations in  the  affidavit.  But  it  may,  when  in  the  form  of  a 
plea^  contain  new  matter  requiring  a  replication ;  and  when 
this  is  wanting  the  attachment  will  be  regarded  as  abandoned.^ 
When  the  grounds  of  attachment  are  set  forth  in  the  petition, 
which  also  contains  the  allegations  showing  a  cause  of  action, 
the  traverse  goes  no  farther  than  the  matters  alleged  as  the 
ground  of  attachment.  It  does  not  put  in  issue  all  the  allega- 
tions of  the  petition,  as  that  would  be  to  force  a  summary 
trial  of  the  whole  case.^  Nor  does  the  plea  in  abatement,  or 
other  form  of  traverse,  in  any  case  reach  to  the  main  cause  of 
action.^    But  it  must  embrace  all  the  essential  grounds  of  at- 

«  Armstiong  v  Blodgett,  33  WiB..2S4;  Branson  o.  Shinn,  13  N.  J.  Lu  250;  City 
BanliTt;.  Merrit,  Id.  131;  Brumgard  v.  Andenon,  16  La.  341;  Orton  t).  Noonan, 
27  Wis.  572;  Yienne  v.  McCarty,  1  Dall.  154;  Boyos  v.  Goppinger,  2  Yeates,  277. 

^  Shadduck  v.  Marsh,  21  N.  J.  L.  434.  The  question  of  the  plaintifTa  disabil- 
ity is  raised  by  a  plea  In  abatement—Shivers  v.  Wilion,  5  Harris  &  J.  (Md.) 
130. 

1  Schulenberg  v,  Farwell,  84  HI.  400. 

3  Miller  v.  Chandler,  29  La.  An.  88;  Hermann  o.  Amedee,  30  La.  An^  Pt  It 
8d3. 

*  Schulenberg  o.  FarweU,  84  HI.  400. 
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tachment.  That  is,  it  must  tender  an  issue  upon  the  truth  of 
each  ground  alleged,  which  is  sufficient  in  itself;  as  it  would 
be  useless  to  disprove  a  part  of  the  plaintiff's  case  while  suf- 
ficient ren^ained  to  sustain  the  attachment.^  When  the  affida- 
vit set  out  three  distinct  grounds  of  attachment,  two  of  which 
only  were  traversed,  the  third,  for  the  purposes  of  the  traverse, 
was  held  to  stand  confessed,  and  it  was  consequently  error  to 
dissolve  the  attachment.^  In  some  of  the  States,  as  we  have 
already  seen,  the  affidavit  is  held  sufficient  if  the  causes  of  at- 
tachment are  alleged  upon  the  information  and  belief,  or  the 
good  reasons  for  belief,  of  the  affiant.^  But  neither  this  be- 
lief, nor  the  affiant's  reason  for  believing  in  the  truth  of  his 
statements,  are  the  matters  in  issue  by  the  traverse,  though 
such  belief  and  reasons  be  distinctly  denied,  with  the  facts  so 
alleged.  It  is  the  truth  of  the  facts  which  the  traverse  puts 
in  issue.^  Thus,  where  a  foreign  attachment  was  granted 
against  a  defendant  who  at  the  time  was  in  the  State,  it  was 
held  properly  dissolved,  although  affiant  at  the  time  had  good 
reason  to  believe  that  defendant  was  a  non-resident,  and  such 
reason  was  because  of  defendant's  own  acts.®  And  where  the 
action  was  against  a  copartnership,  and  it  was  alleged  that  de- 
fendants had  absconded,  the  plea  in  abatement  was  sustained 
on  its  appearing  that  some  of  the  defendants  had  not  abscond- 
ed.9 

§  278.    Who  may  Interpose  a  Traverse  to  the  Affidavit — 

As  a  rule,  the  defendant  in  the  action  is  the  proper  party  to 
question  the  truth  of  the  affidavit.  The  traverse  is  generally 
in  his  interest.  The  property  being  attached  as  his,  he  could 
hardly  be  required  to  allege  its  ownership,  as  a  condition 
precedent  to  his  right  to  ask  the  dissolution  of  the  attachment. 
Nevertheless,  it  is  held  in  Michigan,  under  the  statute  of  that 

4  Kritzer  t;.  Smith,  21  Mo.  296;  Garrett  v.  Tinnen,  7  How.  (Miss.)  465. 

s  Keith  V.  Stetter,  25  Kan.  100. 

«  Ante,  §§  59,  94. 

7  Blanchard  v.  Brown,  42  Mich.  46;  Davidson  r.Hackett,  49  Wis.  186;  Hilton 
V.  Ross,  9 Nob.  406;  Herman o.  Amedee,  30  La.  An.,  Pt.  1.,  393;  Sublettv.  Wood, 
76  Ya.  318;  Steele  v.  Dodd,  14  Neb.,  496;  Chenault  v.  Ghapron,  5  Mo.  438;  Dider 
V.  Courtney,  7  Mo.  500;  Temple  v.  Cochran,  13  Mo.  116. 

•  Degnan  t;.  Wheeler,  2  Nott  &  McG.  (S.  C.)  323. 

9  Leach  v.  Cook,  10  Vt.  239. 

L  Attach.— 3^ 
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State,  that  an  allegation  of  ownership  of  attached  propertj 
gives  the  court  jurisdiction  to  hear  a  petition  to  dissoWe ;  but 
when  it  is  shown  that  the  right  of  possession  is  in  a  third 
person  the  petition  will  be  denied.^  In  New  York,  a  judg- 
ment creditor  of  the  defendant  may,  npon  making  an  affidavit 
controverting  the  grounds  alleged  in  the  affidavit,  move  to 
discharge  the  attachment,  and  on  the  trial  of  this  motion  the 
plaintiff  may  offer  evidence  in  addition  to  the  ori^al  affi- 
davit.^ Under  a  special  statute  in  West  Virginia,  any  person 
interested  may  appear  and  traverse  the  affidavit,  and  go  to 
trial  on  the  issues  thus  made.^ 

§  279.  How  the  Affldavit  Should  be  Denied.— Time  of 
Filing  Traverse. — ^Waiver. — ^The  denial  of  the  grounds  of  at- 
tachment, as  alleged  in  the  affidavit,  should  be  positive,  clear 
and  explicit.  Whatever  be  the  technical  mode  of  procedure, 
whether  by  plea  in  abatement,  as  at  common  law,  or  by  a 
statutory  pleading  in  the  nature  of  a  plea  *in  abatement^  as  in 
the  State  of  Missouri,^  the  paper  filed  in  the  case  must  pos- 
sess the  essential  features  of  good  pleading  under  the  code. 
Where  the  mode  was  by  plea  in  abatement,  it  was  held  that 
(the  plea  would  be  held  bad  on  demurrer,  where  two  distinct 
grounds  were  alleged.'  In  this,  the  rule  of  pleading  at 
common  law  is  followed,  as  such  pleas  are  held  demurrable 
for  duplicity  when  two  distinct  matters,  each  of  which  is  suf- 
ficient, are  pleaded  at  the  same  time,  either  in  abatement  or  in 
bar.^  But  the  plea  in  abatement  in  attachment  suits  is  open 
to  a  more  serious  objection,  where  it  fails  to  deny  distinctly  the 
allegations  of  the  affidavit.  As  we  have  seen,^  a  denial  of 
some  of  the  allegations  in  the  affidavit  practically  leaves  those 
undenied  for  the  purposes  of  the  traverse,  as  though  they 
were  confessed.^    It  will,  therefore,  be  fatal  to  the  plea  where 

1  Zook  v.  Blouffb,  42  Mich.  487. 
8  Steuben  County  Bank  v.  Alberger,  56  How.  FT.  48L 
•  Capehart  u.  Dowery,  10  W.  Va.  130. 
1  SuprOt  §  276. 

>  Cobb  v.  Force,  6  Ala.  468. 
a  1  Cbitty'8  PL,  474. 
^  Supra,  §276. 

s  Kritzer  v.  Smith,  21  Mo.  296;  Garrett  v.  Tinnen,  7  How.  (Mim.)  466;  Keith 
V.  Stetter,  26  Kan.  100;  Tucker  v.  Frederick,  28  Ma  674;  Supra^  $276. 
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one  of  the  grounds  is  not  traversed,  or  even  where  what  may 
be  regarded  as  one  of  two  phases  of  the  same  fact  is  passed 
over,  without  denial,  though  the  other  phase  is  put  in  issue. 
Where  the  affidavit  alleged  that  plainti£E  was  removing  himself, 
and  about  to  remove  his  property,  from  the  State,  a  denial  that 
he  was  either  removing  himself  or  his  property,  without  de- 
nying that  he- was  about  to  so  remove  the  latter,  was  held  bad 
on  demurrer.^  But  these  allegations  need  not  be  separately 
traversed,  when  the  general  denial  is  held  sufficient  J  A  plea 
in  abatement,  that  merely  states  that  property  attached  is  not 
defendant's,  is  bad  on  demurrer.  The  plea  should  give  the 
particulars.^  And  the  defense  of  discharge  in  bankruptcy 
cannot  be  taken  advantage  of  by  a  plea  in  abatement.^  In 
Missouri,  under  the  '^plea  in  the  nature  of  a  plea  in  abate- 
ment," by  which  the  facts  set  forth  in  the  affidavit  are  put  in 
issue,  the  defendant  is  permitted  to  amend  this,  as  he  may  any 
other  pleading  wh^n  it  fails  to  deny  specifically  the  contro- 
verted ground.^^  Formerly,  however,  the  statutory  plea  was 
held  to  the  rules  governing  pleas  in  abatement  at  common 
law,  and  were  not  amendable  after  demurrer.^^  In  Missouri, 
it  is  also  held  that  the  affidavit  may  be  traversed  either  by 
this  plea  or  by  answer ;  but  the  same  answer  cannot  contain 
both  a  traverse  of  the  affidavit  and  a  denial  of  the  cause  of 
action.  It  cannot  plead  in  abatement  and  in  bar  at  the  same 
time.^  Where  the  facts  relied  upon  to  traverse  the  affidavit 
are  required  to  be  pleaded  in  abatement,  they  may,  neverthe- 
less, be  shown  in  defense  without  such  plea,  in  an  action  be- 
fore a  justice  of  the  peace,  for  the  reason  that  there  the 
pleadings  are  ore  tenua^^  And  in  Indiana  and  Illinois,  both 
sets  of  issues  may  be  embraced  in  the  answer,  and  all  tried 

•White  V,  "Wilson,  10  lU.  21. 

7  Armstrong  v.  Blodgett,  33  Wis.  2S4. 

*  King  V.  Bucks,  11  Ala.  217;  Sims  v.  Jacobson^  61  Ala.  186. 

^  Sims  V.  Jacobson,  51  Ala.  186. 
it^Cayce  v.  Ragsdale,  17  Mo.  32. 

i^Llvengood  v.  Shaw,  10  Mo.  273;  Hatry  v.  Shuman,  13  Mo.  M7;  1  Chit. 
PI.  482. 

13  Gannon  v.  McManns,  17  Mo.  345.    But  the  affldaylt  cannot  T)d  trayened 
by  motion.— Searcy  v.  Platte  Co.,  10  Mo.  268. 
!•  Dunn  V,  Myers,  3  Yerg.  413. 


I 


§  279     DISSOLUTION  ON  TBAVEBSE  OF  THE  AFFIDAVIT.     532 

before  the  same  jarj.^^  The  traverse  must  cod  tain  positive 
denials,  or  statements  positively  alleged.  Mere  innuendo  will 
not  serve  the  purposes  of  a  traverse,  any  better  than  it  will 
those  of  any  other  pleading.  It  is  held  that  the  statements  will 
not  be  sufficient  if  made  upon  information  and  belief.^  And 
this  will  be  found  quite  generally  true,  for  the  reason  that  j 

the  matters  in  controversy  are  peculiarly  within  the  knowl- 
edge of  defendant,  and  a  pleader  will  not  be  heard  to  allege 
his  belief  or  disbelief  as  to  facts  which  he  must  know  to  be 
true  or  false.  The  proceeding  for  dissolution  on  traverse  is 
not  to  be  heard  ex  parte.  Whether  the  statute  so  provides 
specially  or  not,  the  plaintiff  must  have  notice,  such  as  is  re- 
quired of  any  interlocutory  proceeding.^®  Judgment  dissolving 
an  attachment  without  notice  to  plaintiff  may  be  vacated  at 
the  same  time,  and  the  cause  reinstated  without  notice  to  de- 
fendant.^^ The  right  to  anticipate  the  trial  of  the  main  case 
in  this  manner  is  not  always  claimed  as  a  statutory  privilege. 
Where  it  is  not  prohibited  by  statute,  it  would  be  allowed, 
though  no  statute  prescribed  such  a  manner  of  bringing  the 
issues  on  the  attachment  to  trial.  Where  it  is  provided  for  by 
statute,  the  time  is  generally  fixed  within  which  the  traverse 
must  be  filed,  and  the  plaintiff  notified  thereof.  But  the  rule 
is  quite  generally  independent  of  special  statutory  provisions, 
that  it  must  be  prior  to  pleading  to  the  merits.^^  It  is  also 
held  that  a  plea  in  abatement  cannot  be  filed  after  a  case  is 
appealed  from  a  justice  of  the  peace.^^  -There  are  probably 
but  few  exceptions  to  the  doctrine,  that  it  would  be  too  late  to 
interpose  any  such  special  defense  to  the  attachment  after 
judgment.^    New  York  furnishes  the  only  exceptions  noted, 

^* Fosters.  Dryfiis,  16  Ind.  158;  Hawkins  v.  Albright,  70  HI.  87. 
i<  Wrompelmeir  v.  Moses,  3  Bax.  (Tenn.)  467.    It  may  be  by  confession  and 
avoidauce.— Foster  v.  Dryfus,  16  Ind.  15S. 
i«  Glaflin  v.  Lisso,  31  La.  An.  171. 

17  Rich  V.  Thornton,  69  Ala.  473. 

18  Waggoner  v.  St.  John,  10  Heisk.  503. 
lowest  Tenn.  etc.  Association  v.  Madison,  9  Lea.  (Tenn.)  407;  Collins  v, 

Nichols,  7  Ind.  447.  Bat  in  an  earlier  case  in  the  same  State,  it  is  held  that  the 
affidavit  may  be  controverted  on  the  trial  before  a  justice  of  the  peace.— 
Dunn  V.  Myers,  3  Yerg.  413. 

»  £nders  v.  Steamer  Henry  Clay,  8  Bob.  (La.)  30;  Foster  v,  Higginbotham, 
49  Ga.  263. 
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as  it  is  there  held  that  a  motion  to  vacate  may  be  made  and 
heard  after  judgment.^^  In  case  of  personal  service  or  ap- 
pearance,  this  becomes  res  judicata^  as  all  the  issues  on  trav- 
erse are  necessarily  involved  in  the  suit.  But  where  it  is 
laid  down  that  the  traverse  must  be  filed  before  the  plea  in 
bar,  it  is  for  the  reason  that  pleading  to  the  merits  is  a  waiver 
of  the  right  to  attack  the  attachment  by  a  traverse  of  the 
ground.2^  In  Missouri,  answering  either  before  or  after  filing 
the  plea  is  a  waiver  of  the  right  to  be  heard  in  this  man- 
ner, and  also  of  objections  to  overruling  the  plea  in  abate- 
ment.^ But  it  must  not  be  understood  that  by  a  failure  to 
traverse  the  affidavit  separately,  the  defendant,  in  every  case, 
admits  the  truth  of  its  allegations.  The  right  waived,  is  to 
make  the  traverse  a  distinct  proceeding.^  Unless  the  statute 
restricts  the  defendant  to  some  particular  method,  as  by 
motion  or  interlocutory  plea,  he  need  not,  in  all  the  (States, 
avail  himself  of  his  opportunity  to  question  the  truth  of  the 
afiSdavit,  until  it  comes  to  a  trial  of  the  case,  when  plaintiff 
may,  by  the  answer,  be  put  upon  the  proof  of  the  facts  alleged 
as  grounds  for  attachment.^  Nor  is  defendant  precluded  f roni 
traversing  the  grounds  of  attachment,  by  giving  a  delivery 
kond  to  secure  the  release  of  the  property  from  official  cus- 
tody.^ But,  after  an  ineffectual  attempt  to  dispose  of  the 
grounds  in  a  foreign  attachment,  it  is  held  that  defendant 
cannot  again  raise  the  question  by  plea  in  bar.^ 

2iThompeon  v.  Culver,  15  Abb.  Pr.  ST;  38  Barb.  442;  24  How.  Pr.  286. 
Contra,  Scheib  v.  Baldwin.  22  How.  Pr.  278. 

^  Waggoner  v.  St.  John,  10  Heisk.  603;  Foster  o.  Dryfus,  16  Ind.  158. 

^  McDonald  v.  Fist,  60  Mo.  172;  Cannon  v.  McManus,  17  Mo.  345.  See,  also, 
Moore  v.  Hawkins,  6  Dana,  289;  Meggs  v.  Shaffer,  Hardin  (Ky.)  65. 

24  Kritzer  v.  Smith,  21  Mo.  296.  ' 

» Kelso  V.  Blackburn,  3  Leigh.  (Va.)  299;  Foster  v.  Dry f us,  16  Ind.  158; 
Hawkins  v.  Albright,  70  HL  87.  It  is  held,  however,  that  by  failure  to  plead 
in  abatement,  defendant  admits  the  allegations  in  the  affidavit,  except,  per- 
haps, the  existence  of  the  debt.  Hatry  v.  Shuman,  13  Mo.  547.  Where  the 
strict  common  law  rule  is  followed,  the  answer  cannot  put  in  issue  the  facts 
alleged  as  cause  of  action,  and  those  alleged  in  the  affidavit  as  grounds  of  at- 
tachment, for  the  reason  that  the  latter  is  matter  of  abatement  and  the  former 
in  bar.  Cannon  v.  McManus,  17  Mo.  345.  While  in  Illinois,  it  is  expressly 
held,  that  a  plea  to  the  merits  is  not  a  waiver  of  the  plea  in  abatement.  Haw- 
kins V.  Albright,  70  111.  87. 

s«  Hilton  V.  Boss,  9  Neb.  406. 

^Lindsley  v.  Malone,  23  Pa.  St.  2ft. 
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§  280.  ICrial  of  Traverse.— The  trial  of  the  plea  in  abate- 
ment, or  other  form  of  traverse  of  the  affidavit,  should  be  sepa- 
rate from  the  trial  of  the  principal  case.^  The  trial  of  the 
traverse  is  also  first  in  order,  even  where  the  practice  allows 
the  action  to  be  at  issue  and  triable,  prior  to  the  hearing  on 
the  issues  made  by  the  traverse.  No  judgment  should  be  en- 
tered until  such  issues  are  tried ;  for  it  is  held  that  in  case  the 
attachment  proves  wrongful,  the  damages  assessed  against 
plaintiff  therefor  may  be  offset  against  the  judgment  recover- 
ed on  the  debt.  And  where  judgment  is  entered  for  plaintiff, 
prior  to  the  trial  of  the  traverse,  it  should  be  vacated  on  mo- 
tion at  the  first  term  thereafter.^  The  trial  of  the  traverse 
should  be  in  the  county  where  the  suit  is  pending,  and  plain- 
tiff must  sustain  the  allegations  in  his  affidavit,  in  order  to 
maintain  this  branch  of  the  case.^  And  this  must  be  done  by 
competent  evidence.^  The  mere  fact  that  defendant  is  shown 
to  have  removed  some  of  his  goods  beyond  the  jurisdiction  of 
the  court  will  not  suffice,  without  satisfactory  evidence  that 
it  was  done  with  fraudulent  intent.^  But  in  Missouri,  where 
the  matter  at  issue  was  the  allegation  that  defendant  was 
"  about  fraudulently  to  conceal,  remove,  or  dispose  of  his  prop- 
erty or  effects,  so  as  to  hinder  or  delay  his  creditors,"  it  was 
held  improper  to  instruct  the  jury  that  defendant  must 
have  done  some  act  to  indicate  such  intent ;  but  that  it  was 
sufficient  to  instruct  them  in  the  language  of  the  statute.^  In 
the  same  State  it  is  held,  that  the  judgment  rendered  on  trav- 
erse of  the  affidavit  is  not  final,  so  that  it  may  be  appealed 
from ;  but  that  it  is  nevertheless  a  final  judgment  on  that  part 
of  the  case,  and  when  proper  exceptions  are  taken  to  the  rul- 
ings of  the  trial  court,  they  will  be  considered  on  appeal.^ 
The  judgment  is  final,  however,  in  the  sense  that  where  it  is 
in  favor  of  the  defendant,  plaintiff  cannot  on  the  same  affi- 

1  Price  V.  Bescher,  12  Heisk.  372.  [But  in  Indiana  it  is  held,  that  the  issues 
made  on  the  affidavit  should  be  tried  with  the  issues  in  the  case.— Foster  v. 
Dryfus,  16  Ind.  168.] 

3  Davidson  v.  Hackett,  45  Wis.  208. 

»  Canova  v.  Colby,  16  Fla.  167. 

<  Steele  v.  Dodd,  (Neb.)  N.  W.  Rep.,  Sept.  27, 1883. 

6  Steele  v.  Dodd,  14  Neb.  496. 

0  Kritzer  v.  Smith,  21  Mo.  296. 

TBanscher  v.  McElhiuney,  11  Mo.  App.  434. 
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davit,  or  alleging  the  same  facts,  attach  the  property  again.  ^ 
And  even  where  the  traverse  comes  before  the  court  in  the  form 
of  a  motion,  and  is  sustained,  the  plaintiff  would  not  be  heard 
to  insist  upon  the  validity  of  his  attachment,  and  offer  evidence 
in  support  thereof 9  after  it  was  dissolved.  There  is  in  the  dif- 
ferent States  no  uniformity  in  practice,  or  in  the  statutes, 
as  to  whether  the  issues  on  a  traverse  are  for  trial  before  a 
court  or  jury.  This  follows  from  the  fact  that  in  some  the 
statute  provides  for  a  trial  on  pleadings  and  testimony,  as 
other  disputed  facts  are  tried,  while  in  others  the  matter  is 
heard  on  affidavits  and  counter-affidavits.  Where  the  latter 
mode  is  adopted,  a  trial  by  jury  is  out  of  the  question.  But 
where  the  former  mode  is  followed,  whether  as  a  matter  of 
practice,  or  under  express  statutes,  the  matters  in  controversy 
are  as  proper  for  submission  to  a  jury  as  any  question  of  fact.^ 

§  281.  Evidence.— Burden  of  Proof.— Where  the  truth  of 
the  affidavit  in  attachment  is  questioned  by  a  motion  to  dis- 
charge the.  attachment,  and  the  matter  is  for  examination  by 
the  court,  the  general  practice  is  to  support  the  motion  by  af- 
fidavits filed  on  behalf  of  defendant.^  These  affidavits  should 
be  sufficient,  if  admitted  to  be  true,  to  disprove  the  allegations 
in  the  affidavit  upon  which  the  attachment  issued.  To  these 
the  plaintiff  may  file  counter  affidavits,  ^hich  would  seem  nec- 
essary where  the  original  affidavit  follows  the  general  language 
of  the  statute,  and  those  filed  to  the  motion  would  be  expected 
to  assume  a  more  explicit  and  definite  recital  of  facts.^  It  is 
also  held,  that  the  court  may,  in  its  discretion,  allow  defendant 
to  file  rebutting  affidavits  to  those  of  plaintiff,  and  that  he 
may  read  a  verified  answer  as  an  affidavit  in  support  of  his 
traverse.^  And  if  from  all  the  affidavits  in  the  case,  sufficient 
appears  to  warrant  issuing  the  attachment,  it  was  held  that  the 
court  would  not  set  it  aside  for  insufficiency  in  the  affidavit  on 

8  Schlemmer  V.  Myentein,  19  How.  Pr.  412. 

»  See  Hawkins  v.  Albright,  70  111.  S7 ;  Boggs  o.  Bindskoff,  23  Ill«  66  ;  Arm- 
strong V.  Blodgett,  83  Wis.  234. 

1  Houghton  17.  Ault,  16  How.  Pr.  77. 

>  Gasherie  v,  Apple,  14  Abb.  Pr.  64;  Davis  v.  Hackley,  lb.  (note) ;  Johnson 
9.  Laughlin,  7  Kan.  359;  St.  Amant  v.  DeBeixcedon,  3  Sandf.  703. 

8  Kelson  v.  Munch,  23  Minn.  229. 
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which  it  issued.^  In  Maryland,  the  court  will  entertain  a  mo- 
tion  to  quash,  which  is  based  upon  the  alleged  falsity  of  the 
affidavit,  hear  evidence  in  relation  thereto,  and  decide  the  mo- 
tion without  the  intervention  of  a  jury;^  while  in  South  Caro- 
lina the  court  refused  to  quash  on  motion,  supported  bj  affida- 
vit, for  the  reason  that  the  attachment  was  so  supported.^  This 
rule,  allowing  plaintiff  to  file  counter  affidavits,  was  held  ap- 
plicable in  Ohio,  where  the  property  attached  was  claimed  by 
the  debtor  as  exempt,  being  a  part  of  his  personal  earnings, 
and  necessary  to  support  his  familyJ  Such  an  application, 
when  made  in  the  form  of  a  motion,  would  necessarily  be  sup- 
ported by  affidavit ;  and  it  would  seem  inconsistent  with  fair 
practice,  in  the  absence  of  a  statute,  to  compel  plaintiff  to  al- 
low the  claim  of  exemption  to  go  unchallenged,  so  long  as  he 
assumed  the  burden  of  disproving  the  facts  upon  which  it  was 
made.  There  is  a  distinction  between  a  motion  for  this  pur- 
pose and  one  which  contradicts  the  allegations  of  the  affidavit, 
but  they  occupy  the  same  plane,  for  the  reason  that  they  raise 
questions  of  fact  dehors  the  record 

Where  in  case  of  a  traverse,  affidavits  and  counter  affidavits 
are  used  on  the  trial  of  the  motion,  it  is  held  in  Kansas  that 
it  is  not  error  to  allow  defendant  to  examine  plaintiff  orally  at 
the  hearing.^  And  in  the  same  State  it  was  held,  in  an  ac- 
tion against  copartners  by  attachment,  on  the  ground  of  non- 
residence,  that  on  a  motion  to  discharge,  the  court  may  in- 
quire and  determine  whether  the  cause  of  action  arose  wholly 
within  the  State,  and  if  it  did  not,  that  the  attachment  must  fail.^ 
Where  the  motion  to  dismiss  is  on  the  ground  of  irregularities 
on  the  face  of  the  papers,  the  provision  as  to  counter  affidavits 
by  plaintiff  does  not  apply.  He  cannot  by  such  means  sup- 
ply the  deficiencies  in  his  original  affidavit.  ^^  The  mere  fact 
that  such  motion  is  made  by  a  lienor,  who  necessarily  shows 

*  Gammann  v  Tompkins,  1  Code  Hep.  K.  S.  12. 

^  Gover  v.  Barnes,  15  Md.  576;  Hardesty  v.  Campbell,  29  Md.  533;  See  Camp> 
bell  V.  Morris,  3  H.  &  McHen.  535;  Lambden  v.  Bowie,  2  Md.  334. 
0  Havis  V.  Trapp,  2  Nott  &  McC  13a 

7  Baer  v  Otto,  34  Oh.  St.  11. 

8  Tyler  v.  Bafford,  24  Kan.  580. 
»  Stone  V.  Boone,  24  Kan.  337. 

»  Trows  Printing  etc.  Co.  v.  Hart,  60  How'.  Pr.  190^ 
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his  right  to  appear  in  the  action  by  an  affidavit  to  the  fact  of 
hie  lien,  will  not  let  in  a  new  affidavit  on  behalf  of  plaintiff  in 
support  of  the  attachment.^^ 

Where  the  traverse  is  for  trial  before  a  jury,  as  is  the  case 
in  some  of  the  States,  affidavits  are  obviously  insufficient  to 
take  the  place  of  testimony,  or  such  other  means  of  establish- 
ing disputed  facts  as  are  held  competent  under  the  rules  of 
evidence.^  A  peculiarity  to  which  the  controversy  brought 
on  by  the  defendant's  traverse  is  subject,  and  one  which  is 
almost  without  exception,  where  the  traverse  is  tried  as  other 
issuable  facts,  is,  that  the  burden  of  proof  rests  upon  the  plain- 
tiff.^^ This  rule  is  one  which  seems  quite  consistent  with  the 
relations  the  parties  occupy  towards  each  other  in  the  proceed- 
ing. The'  plaintiff  assumes  the  affirmative  by  his  original  af- 
fidavit, and  the  facts  there  alleged  constitute  the  basis  of 
his  right  to  the  remedy.  But  the  rule  is  not  universally 
adopted.  In  Louisiana,  the  burden  of  proof  seems  to  be  upon 
the  defendant.  Nevertheless,  as  soon  as  sufiScient  evidence  has 
been  introduced  to  cast  this  burden  upon  plaintiff,  it  is  there  held 
that  he  must  sustain  the  affidavit  by  disinterested  witnesses,  or 
the  attachment  will  be  dissolved.^*  In  New  Jersey  it  is  held, 
that  if  a  reasonable  doubt  be  raised  whether  the  debt  has  yet 
matured,  or  whether  it  be  of  a  bailable  nature,  the  plaintiff 
may  be  required  to  show  all  facts  necessary  to  invest  the 
court  with  jurisdiction  to  proceed  by  attachment.^^  The  in- 
quiry may  be  by  extraneous  evidence  adduced  by  defendant, 
or  it  may  be  by  the  court  calling  upon  plaintiff,  under  a  rule 
to  show  his  cause  of  action,  and  requiring  him  in  case  of 
doubt,  to  satisfy  the  court  that  he  is  using  the  writ  under  cir- 
cumstances to  give  the  court  jurisdiction.^^ 

u  Steuben  County  Bank  v.  Alberger,  66  How.  Fr.  345. 

u  Shadduck  v.  Marsb,  21  K.  J.  L.  454. 

i»  Hilton  V.  Boss,  9  Neb.  406;  Towle  v.  Lampbere,  8  111.  App.  399;  Goston  v, 
Paige,  9  Ohio  St.  397;  Ellison  v.  Tallon,  2  Neb.  14;  Hawkins  «.  Albright,  70  111. 
87;  Sublett  t;.  Wood,  76  Va.  318;  Oliver  v.  Wilson,  29  Ga.  642.  8ed,  contra,  Opin- 
ion in  Gibson  t;.  McLaughlin,  1  Browne  (Pa.)  292.  See,  also,  Simons  v.  Jacobs, 
15  La.  An.  425;  Brumgard  v.  Anderson,  16  La.  341;  Offut  o.  Edwards,  9  Bob. 
(La.)  90;  Moore  v.  Angiolette,  12  Martin,  532. 

M  Brumgard  v.  Anderson,  16  La.  341. 

M  Day  V.  Bennett,  18  N.  J.  L.  287. 

M  Shaddock  v.  Marsh,  21  N.  J.  L.  434. 
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Where  a  fraudulent  sale  of  goods,  or  a  sale  with  intent  to 
defraud,  is  alleged,  the  fraud  will  not  be  presumed  by  the 
court,  nor  inferred  as  a  fact,  from  other  facts  which  may  be 
consiBtont  with  an  honest  purpose.  It  must  be  established  by 
plaintiff,  by  a  preponderance  of  evidence,  or  the  attachnient 
fails.^^  Nor  is  it  sufficient  that  the  intent  of  an  act  is  repre- 
hensible ;  if  it  is  alleged  as  done  for  the  purpose  of  defrauding 
creditors  or  avoiding  the  service  of  process,  it  must  be  so 
proved.  Thus,  where  it  appeared  that  a  party  had  absconded 
for  the  purpose  of  avoiding  a  criminal  prosecution,  it  was  held 
not  to  warrant  attachment.^^  And  the  intent  must  appear  to 
have  existed  at  the  date  of  suing  out  the  attachment,  where 
this  is  the  fact  in  question.^  But  where  a  conveyance  or  oth- 
er transfer  is  alleged  to  be  fraudulent,  and  so  made  the  ground 
of  attachment,  the  sale  with  such  intent  is  all  that  need  be 
proved  to  sustain  the  writ.  It  is  not  a  sufficient  impeachment 
of  the  affidavit  to  work  a  dissolution,  to  show  that  the  pur- 
chaser was  innocent  of  participation  in  the  fraud,  and  gained 
a  good  title  to  the  property  transferred.*^  The  facts  from 
which  the  intent  may  he  inferred  need  not  be  conclusive,  but 
only  convincing,  or  tending  to  prove^  in  order  to  justify  the 
court  or  jury  in  sustaining  the  attachment  against  the  interloc- 
utory proceeding  to  dissolve.'^  At  the  same  time,  one  of  the 
usual  incidents  of  a  particular  fact  will  not  always  be  held 
as  even  tending  to  prove  that  fact.  Thus,  it  was  held  that 
mere  proof  of  absence  from  the  State  would  not  suffice  to  sus- 
tain an  attachment  sued  out  upon  the  ground  of  non-residence.^ 
And  where  the  statute  provided  for  attachment,  when  the 
debtor  '^  hath  removed,  or  is  removing  him  or  herself,  out  of 
the  county  privately,  or  so  absconds  or  conceals  him  or  her- 
self that  the  ordinary  process  of  law  cannot  be  served  on  such 
debtor,"  it  was  held  that  this  did  not  authorize  attachment, 
where  the  debtor  removed  from  the  county  openly,  his  neigh- 

17  Towle  V,  Lampbere,  8  111.  App.  399;  HewBon  v.  Tootle,  72  Mo.  632 
u  Evans  v/Saul,  S  Mart.,  K.  S  (La.)  247. 

10  Warner  v.  Everett,  7  B.  Men.  262 ;  Marqneze  o.  Sonthelmer,  59  MiM.  430. 
»  Enders  v.  Richards,  33  Mo.  598. 

»  Taylor  v.  Kuhuke,  26  Kan..  132;  Young  ».  Cooper,  12  Neb.  610;  WelUero. 
3chreiber,  63  How.  Pr.  491 ;  Meeker  v.  Wilson,  1  GaUison,  (U.  S.  G.  G.)  419. 
S3  Bowers  v.  Boss,  55  Miss.  213. 
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• 

bors  haying  full  knowledge  of  his  departure  and  whereabouts ; 
nor  could  it  be  sustained  when  sued  out  after  he  had  taken  up 
his  residence  in  another  county  of  the  State,  where  ordinary 
process  of  law  could  be  served  on  him.^ 

Where  the  affidavit  was  that  defendants  were  about  to  re- 
move their  property  out  of  the  State  to  hinder  and  delay  cred- 
itors,  it  was  held  that  evidence  of  the  indebtedness  of  defend- 
ant to  plaintiff  or  others  was  immaterial.^  And  in  the  same 
State,  that  declarations  of  the  defendant  made  after  the  attach- 
ment could  not  be  shown  in  his  favor,  to  explain  away  the  ef- 
fect of  previous  declaradons.^ 

§  282.  Judgment  on  Traverse. — As  already  stated,  the 
judgment  on  a  traverse  of  the  attachment  is  not  final,  in  the 
sense  that  appeal  will  lie  ;  but  it  is  final  on  the  branch  of  the 
case  that  involves  the  validity  of  the  attachment.^ 

When  it  is  rendered  in  favor  of  defendant  on  plea  in  abate- 
ment, the  result  in  the  State  of  Mississippi  is,  that  the  action 
fails,  and  no  personal  judgment  can  be  rendered  agaiost 
the  defendant.^  But  this  is  not  the  general  effect  of  such  a 
judgment ;  though  when  the  suit  is  on  a  demand  which  has 
not  matured  at  the  time  of  the  rendition  of  the  interlocutory 
judgment,  the  inevitable  result  must  be  the  failure  of  the  suit.^ 
As  a  general  rule,  however,  when  the  action  is  brought  on  a 
debt  that  is  due,  or  becomes  due  prior  to  the  dissolution  of 
the  attachment,  upon  sustaining  the  traverse,  judgment  should 
be  entered,  dismissing  the  attachment  at  plaintiff's  cost,  and 
the  action  will  proceed  as  on  summons,  provided  there  has 
been  personal  service  of  process,  or  a  general  appearance  by 
the  defendant.  In  such  a  state  of  case,  it  is  held  error  to  dis- 
miss the  entire  suit  at  plaintiff's  cost.^  On  verdict  for  the 
defendant  upon  a  trial  of  the  issue  formed  by  the  plea  in  abate- 

*  Dann  v,  Myres,  3  Yerg.  (Texm.)418;  QwBMey  o.  Bartlett,  3  Abb,  Pr.,  N.  S. 

**  Switzerv.  Canon,  9  Mo.  733. 
^  Tucker  v.  Frederick.  28  Mo.  574. 
1  Supra,  §  280. 

s  Lewenthall  v.  Misj.  MiUs,  S6  Miss.  101. 
8  Gowan  v.  Hanson,  M  Wis.  341. 

^  Bucbman  v.  Dodds,  6  Bl.  App.  2B;  Btix  t\  Doddsi  Id.  27;  Hawkins  o.  Al- 
bright,  70  ni.  87. 
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luent,  the  property  held  under  the  attachment  should  be  re- 
leased,  although  there  has  been  no  trial  on  the  debt.^    It  is 
also  held,  that  upon  discharge  of  the  attachment,  defendant 
should  have  judgment  for  a  return  of  the  property  attached.^ 
And  no  reason  is  apparent  why  such  should  not  be  the  judg- 
ment of  the  court,  whether  the  attachment  be  discharged  on 
traverse  or  for  irregularity.     For  the  defendant  is  certainly 
entitled  to  such  return  upon  a  dissolution  of  the  attachment, 
and  that  without  paying  the  officer  for  any  of  the  expenses  of 
his  charge,  whether  it  be  for  the  safe  keeping  of  the  property, 
or  in  the  discharge  of  prior  liens,  in  order  to  gain  possession  J 
And  if,  pending  the  attachment,  the  owner  has  sold  the  goods 
to  another,  it  is    held  to  be  the  duty  of  the  officer  to  return 
them  to  the  vendee,  as  otherwise  he  will  be  liable  for  the  loss 
occasioned  by  returning  them  to  the  vendor,  provided,  how- 
ever, that  he  has  been  advised  of  the  sale.^    In  addition  to  the 
return  of  the  property  and  the  costs  of  the  attachment  and 
dismissal,  defendant  is  entitled  to  a  judgment  for  the  dam- 
ages occasioned  by  the  attachment.     It  seems  strange  that 
the  attachment  laws  of  all  the  States  do  not  provide  for  the 
assessment  of  such  damages  at  the  same  time  the  attachment 
is  tried  and  dismissed,  for  whatever  cause  the  dismissal  is  ad- 
judged.    In  Mississippi  it  is  held,  that  in  a  trial  of  a  traverse 
the  jury  have  as  much  scope  in  determining  damages  as  in  an 
action  on  the  bond.     And  where  defendant  was  restrained  by 
injunction  from  taking  possession  of  a  farm  from  March  to 
September,  it  was  held,  that  he  could  recover  the  full  value  of 
the  crop  thereby  lost,  and  was  not  confined  to  the  mere  value 
of  the  use  of  the  farm,  according  to  its  estimated  rental  value.^ 
But  defendant's  recovery  on  dissolution  is  confined   to  such 
damages  as  will  compensate  him  for  the  pecuniary  damage 
suffered  in  consequence  of  the  attachment.     It  is  held,  how- 
ever, that  this  should  embrace  loss  of  business,  the  expenses 
of  his  defense,  and  deprivation  of  property  occasioned  by  the 
seizure  or  sale.     But  the  loss  of  business  should  be  found  as 

<(  Banscher  v.  McElhinnej.  11  Mo.  App.  434. 
*  Jackman  v.  Anderson,  33  Ark.  414 

7  McBeady  v.  Bofi^ers,  1  Neb.  124. 

8  State  V,  Fitzpatrick,  64  Mo.  185. 

9  Fleming  v.  SaUej,  44  Miss.  132. 
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a  matter  of  fact,  and  not  as  a  mere  estimate  or  opinion  of  wit- 
nesses. Nor  is  the  plaintiff  liable  for  damages  occasioned  by 
the  action  of  other  creditors,  though  they  may  have  been  ln-» 
fluenced  by  plaintiff's  action  in  suing  out  an  attachment.^^ 

When  the  affidavit  is  traversed,  and  all  the  material  allega- 
tions therein  are  found  to  be  true,  the  attachment  will  not  be 
discharged  on  the  motion  upon  which  such  allegations  were 
tried,  even  though  there  be  a  technical  irregularity  in  the 
affidavit.^^  It  is  not  even  necessary  that  all  the  material  alle- 
gations of  the  affidavit  shall  be  found  to  be  true,  to  entitle 
plaintiff  to  have  the  attachment  sustained.  If  one  of  the  statu- 
tory grounds  be  found  to  exist,  it  is  as  effectual  to  preserve  the 
lien  of  the  attachment  as  though  they  were  all  true.^^  And 
in  Illinois  it  is  held,  that  the  jury  by  which  the  traverse  is 
tried  shall,  in  case  the  attachment  is  sustained,  find  the  dam- 
ages at  least  nominal,  to  which  plaintiff  is  entitled ;  it  being 
held  error  to  submit  the  matter  to  another  jury.^ 

In  one  case,  where  the  order  for  judgment  on  the  traverse 
was  in  defendant's  favor,  it  recited  that  the  action  came  on  to 
be  heard  on  said  traverse ;  that  the  plaintiff  declined  to  offer 
any  testimony  on  the  issue  so  made,  and  that  the  court  had 
found  for  the  defendant  on  said  issue  ;  and  the  court  held  that 
no  finding  of  facts  was  necessary,  for  the  reason  that  there 
had  been  no  trial  of  the  issues,  and  the  order  was  in  the  nature 
of  a  non-suit.  But  were  a  finding  of  facts  necessary,  it  was 
contained  in  the  order  itself.^^  Where  the  issues  upon  the 
plea  in  abatement  and  the  issues  upon  the  merits  of  the  action 
are  all  required  to  be  submitted  to  the  same  jury,  and  the  ver- 
dict upon  both  sets  of  issues  is  all  one  way,  there  is  no  neces- 
sity for  special  findings,  as  a  judgment  for  the  prevailing  party 
will  be  sufficient.  But  if  the  verdict  be  for  one  party  on  the 
plea  in  abatement,  and  for  the  other  on  the  plea  in  bar,  the 
judgment  should  be  special.^^  After  the  truth  of  the  affidavit 
has  been  put  in  issue  by  plea  in  abatement,  under  a  statute 

^  Marquez  v.  Sontbeimer,  59  ^liss.  430. 
u  Hodson  v.  Tootle,  28  Kan.  317. 
^  Tucker  v.  Frederick,  28  Mo.  574. 
u  Boggs  V,  Bindskoff,  23  IlL  66. 
i«  Armstrong  v.  Blodgett,  33  Wis.  284 
^  Hawkins  v.  Albright,  70  111.  87. 
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that  entitled  defendant  to  a  dismissal  of  the  case,  it  was  held 
error  to  dismiss  the  attachment  on  plaintiffs  motion,  without 
defendant's  consent,  and  proceed  to  try  the  case  on  the  merits. 
The  intention  of  the  statute  was  to  give  defendant  a  remedy 
when  plaintiff  rashly  made  an  affidavit,  unfounded  in  fact, 
which  plaintiff  could  not  defeat  by  dissolving  the  attacliment.^^ 
A  motion  for  a  new  trial  on  the  traverse  may  be  considered 
separately  from  a  motion  for  a  new  trial  of  the  case,  and  one 
may  be  granted  and  the  other  refused.  ^^ 

§  283.    Where  the  Traverse  Is  Not  Entertained. — ^In  the 

New  England  States,  with  the  exception  of  Rhode  Island, 
there  can  be  no  traverse  to  the  affidavit,  for  the  reason  that 
there  is  no  affidavit  to  traverse.  In  nearly  all  the  States,  how- 
ever, where  an  affidavit  of  facts  as  grounds  of  attachment  is 
required,  either  the  statute  or  the  practice  of  the  courts  supply 
a  summary  way  of  bringing  such  facts  to  an  issue  and  judicial 
determination.  The  State  of  Arkansas  seems  to  be  one  of 
the  exceptions,  unless  there  has  been  a  recent  change  in  the 
attachment  law  of  that  State,  as  it  is  there  held  that  the  de- 
fendant cannot  deny  the  truth  of  the  allegations  of  the  affida- 
vit by  plea  in  abatement^  So  it  is  held  in  Alabama,  that  the 
cause  of  attachment  is  not  issuable  in  the  case.^  But  in  the 
former  State,  it  was  held,  at  one  time,  that  when  the  defend- 
ant wished  to  controvert  any  of  the  facts  set  out  in  the  affida- 
vit, he  must  do  so  by  plea  and  not  by  motion,'  and  more 
recently  in  the  latter,  that  the  only  manner  in  which  the 
affidavit  could  be  attacked  was  by  a  rule  on  plaintiff  to  show 
cause  why  the  attachment  should  not  be  quashed.^  The  rule 
to  quash  seems  also  to  be  the  mode  in  favor  (whether  exclu- 
sively or  not,  it  would  be  unsafe  to  say)  in  the  courts  of 
Pennsylvania,  as  it  was  there  used  to  make  an  issue  on  the 

10  Menne  t?.  Osbem,  6  Mo.  644. 

17  Parsons  v,  Btockbridge,  42  Ind.  121. 

1  Mandel  v.  Feet,  18  Ark. 236;  Taylor  fh  ^oaids,  9  Axk.  378;  Glond  v.  Smith, 
1  Tex.  611. 

s  Tucker  o.  AdamSf  62  Ala.  264. 

<  Hynsonv.  Taylor,  8  Ark.  562.  See,  also,  Shrewsbury  o.  Pdarson,  1  McCord, 
831.    But  see  Wheeler  v,  Degnan,  2  Nott  &  McG.  823. 

*  Jones  17.  Holland,  47  Ala.  782;  Jordan  v,  Hasard,  10  AJa.  221.  See,  also, 
Bead  v.  Ware,  2  La.  An.  488. 
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truth  of  the  allegation  of  non-residence.^  It  has  been  held 
in  New  York,  that  defendant  could  not  traverse  the  grounds 
on  which  the  attachment  was  sued  out ;  and  that  an  allegation 
of  non-residence  against  a  resident  was  a  mere  irregularity,  to 
be  taken  advantage  of  by  motion  to  vacate  within  a  reasonable 
time.^  In  Mississippi  it  has  also  been  held,  that  the  truth  of 
the  facts  alleged  in  the  aflSidavit  for  attachment  cannot  be  con- 
tested by  plea  in  abatement  or  otherwise.  If  the  attachment 
be  wrongfully  sued  out,  the  defendant  had  his  remedy  by  an 
action  on  the  bond,  but  the  truth  of  the  affidavit  was  not  trav- 
ersible.^ 

<(  Malone  v.  lindley,  1  Fhila.  192. 

tt  Lawrence  v.  Jones,  10  Abb.  Pr.  110.  Bnt  see,  contra,  Bweazy  v.  Bartlett.  3 
Abb.  Pr.,  N.  8. 444,  where  it  is  laid  down  that  the  role  as  to  time  in  which  the 
motion  should  be  made  does  not  apply,  where  the  motion  is  for  relief  affect- 
ing the  substantial  rights  of  the  parties;  and  that  obtaining  process  when  nn« 
authorized  by  law  is  something  more  than  an  irregularity. 

7  Smith  V.  Herring,  10  Bm.  &  M.  51& 
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DISSOLUTION  FOH  IBBEGULABITT* 

i  284.  Irre^laritles  in  procedure  that  warrant  dinolntion  of  sttacliment^ 

§  285.  Mode  of  raising  objections  to  the  procedore. 

S  28(3.  By  whom  objections  may  be  raised. 

S  287.  Insufficiency  of  the  affidavit. 

S  288.  Defects  and  insufficiency  of  the  bond. 

§  289.  Other  apparent  irregularities.— Variance^— Dates.*— Destmctioii  of  pa- 
pers. 

§  290.  Defects  in  the  pleadings. 

$  291.  Facts  dehor*  the  record.— Death.— Bankruptcy.— Personal  serrice. 

§  2d2.  Requisites  of  a  motion  to  dissolve. 

§  2113.  At  what  time  objections  should  be  made  to  izTegulaiitie84->Appear- 
ance.— Waiver. 

§  294.  Effect  of  dissolution.— Appeal. 

§  284.  IrregulaxitieB  In  Procednre  that  Warrant  Dissolu- 
tion of  Attachment — The  errors  and  omissions  herein  consid- 
ered, are  all  those  which  are  not  treated  in  the  next  preceding 
chapter.  There,  we  examined  the  methods  of  contesting  the 
truth  of  the  affidavit ;  but  here,  one  of  the  principal  subjects 
of  inquir  J  will  be  the  sufficiency  of  the  allegations  therein  con- 
tained, as  well  as  of  other  papers  filed  in  the  case. 

There  are  two  classes  of  objectionable  matter  that  render  the 
attachment  liable  to  dissolution,  without  traversing  the  affi- 
davit: (1)  Irregularities  apparent  on  the  face  of  the  pro- 
ceedings ;  (2)  irregularities  to  be  shown  by  evidence  on  the 
hearing  of  the  motion  to  dissolve.  And,  although  these  de- 
fects are  designated  bj  the  harmless  name  of  ^^Irregularities," 
some  of  them  are  of  so  stubborn  a  character  as  to  prove 
fatal  to  the  proceeding,  when  properly  interposed.  When 
the  judgment  is  for  defendant,  whether  on  the  merits,  or  is 
a  judgment  of  non-suit,  the  attachment  is  dissolved.^     But 

1  Brown  o.  Harris,  2  G.  Greene,  50B. 
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the  merits  cannot  be  inquired  into  on  a  motion  for  this^  pur- 
pose.^ 

§  285.  Mode  of  Raising  Objections  to  tlie  Procedure. — ^Ir- 
regularities are  reached  in  several  ways.  In  New  York,  the 
manner  of  raising  questions  as  to  the  sufficiency  of  the  affi- 
davit, under  the  code,  is  by  special  motion  ;^  while  in  Ala- 
bama it  was  held,  that  the  objection  that  the  affidavit  was  not 
verified  and  subscribed,  or  that  the  person  representing  him- 
self as  justice  of  the  peace  was  not  one  in  fact,  should  be 
made  by  plea  in  abatement  and  not  otherwise  ;^  and  so,  in  the 
same  State,  where  the  objection  was  that  the  writ  was  issued 
without  bond  and  affidavit.^  But,  where  used  to  raise  objec- 
tion to  apparent  defects,  the  plea  in  abatement  is  not  required 
to  be  sworn  to.^  In  South  Carolina,  defects  appearing  on  the 
face  of  the  proceedings  are  reached  by  motion  to  quash  the 
writ^  This  is  probably  the  most  general  mode  of  raising  such 
objections,  whether  the  defect  be  regarded  as  fatal,  as  the  ab- 
sence of  an  affidavit,^  or  be  one  which  the  court  may,  in  its 
discretion,  allow  to  be  amended.  But,  in  Texas,  where  the 
objection  was  to  the  authority  of  an  alleged  agent  of  plaintiff,, 
it  was  held  that  it  should  be  taken  by  plea  in  abatement.^  The 
writ  has,  however,  been  quashed  where  a  demurrer  to  the  de- 
claration was  sustained,  for  the  want  of  allegations  showing 
jurisdiction.®  But  elsewhere  it  is  held,  that  a  demurrer  to 
the  declaration  does  not  reach  to  the  question  of  the  propriety 
of  the  attachment ;  and  this  is  probably  the  correct  doctrine, 
though  the  attachment  would  fall  with  a  case  dismissed,  on 

SMUler  v.  Chandler,  29  La.  An.  88;  Smith  v.  Emott»  8  Mart.  366;  Fisher  v. 
Taylor,  2  Mart.  79;  Harrow  v.  Lyon,  3  G.  Greene,  157. 

i*Morgan  v,  Avery,  7  Barb.  656;  Dickinson  v,  Benham,  10  Abb.  Pr.  390;  12 
Abb.  Pr.  158;  19  How.  Pr.  410. 

SLowry  v.  Stowe,  7  Port.  (Ala.)  483.  See,  also,  McClanahan  v.  Brack,  46 
Miss.  246. 

•  Kirkman  v,  Patton,  19  Ala.  32. 

^Tommey  v.  Gamble,  66  Ala.  469. 

<^Metts  u.  Piedmont  etc.  Ins.  Ck>.,  17  S.  0. 120. 

^McBeynolds  v.  Neal,  8  Humph.  (Tenn.)  12;  Morrison  v.  Beam,  1  Pinney^ 
244;  Mayhew  v,  Dudley,  1  Pinney,  96;  Bennett  v,  Zabriski,  2  N.  Mex.  7;  Hoff- 
man V.  Beed,  57  Md.  370. 

TMessner  v.  Hutchins,  17  Tex.  597. 

B  Third  Nat'l  Bank  v.  Teal,  4  Hughes  0.  G.  672. 

1,  Attach.— 35. 
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demurrer  sustained.^  In  niinois,  a  plea  in  abatement  to  the 
jurisdiction,  on  account  of  the  place  where  the  writ  was 
served,  has  been  entertained.^^  And  in  that  State  it  is  held, 
that  the  plea  in  abatement  [to  the  affidavit,  or  other  matters 
of  fact]  must  precede  a  motion  to  dismiss  for  irregularities 
apparent  on  the  face  of  the  proceedings.^^  But  the  modes  of 
practice  in  the  different  jurisdictions,  as  indicated  by  the  au- 
thorities, are  not,  in  every  instance,  to  be  regarded  as  exclusive 
of  all  others  by  which  the  objection  may  be  raised.  The 
motion  is  the  most  common,  and  may  be  a  motion  to  quash,  to 
disaolvej  to  dismiss,  to  discharge,  or  to  vacate  the  attachment, 
and  will  be  found  to  amount,  practically,  to  the  same  thing. 
The  object  is  to  present  to  the  attention  of  the  court  the  mat- 
ters deemed  objectionable.  If  it  be  something  apparent  on  the 
face  of  the  proceedings,  as  defects  in  the  affidavit,  bond,  writ, 
or  some  matter  of  which  the  court  takes  judicial  notice,  the 
motion  will  be  sufficient  in  itself.  If,  however,  it  depends 
upon  a  fact  dehors  the  record,  the  motion  must  be  supported 
by  affidavits,  or  other  mode  of  proof.  ^  It  is  held  in  New 
York,  that  a  new  motion  to  dissolve  may  be  made,  without 
first  obtaining  leave  of  court,  where  it  is  based  on  new  grounds, 
even  though  such  grounds  might  have  been  set  up  in  the 
original  motion.  ^^ 

§'  286.  By  Whom  Objections  may  be  Raised.— The  rule  ad- 
mitting parties  other  than  parties  to  the  action,  on  account  of 
their  interest,  to  raise  objections  to  the  attachment,  does  not 
apply  as  generally  where  the  ground  of  objection  is  irregidar- 
ity  in  the  proceedings,  as  where  it  is  a  matter  going  to  the 
merits.^  Unless  some  statute  authorizes  the  appearance  of 
others  than  parties,  a  motion  to  set  aside  an  attachment  for  ir- 
regularities, when  made  by  a  third  person,  will  not  be  enter- 
tained.^   Only  the  assignee  in  bankruptcy,  under  the  Act  of 

0  Cain  V,  Mather,  3  Port.  (Ala.)  224;  Boberts  «.  Burke,  6  Ala.  348;  Hathaway 
t;.  Davis,  33  OaL  161. 

10  Field  V,  Bhoop,  6  HI.  App.  445;  Kellogg  v,  Shoop,  Id.  464. 

u  Archer  v.  Glafllin,  31  HI.  306. 

u  Owens  t).  Johns,  69  Mo.  89;  Allen  v.  Meyer,  73  K.  7. 1. 

i<  Steuben  County  Bank  v.  Alberger,  83  N.  Y,  274;  61  How.  Pr,  227. 

1  Ante,  §  278. 

s  Copeland  v.  Piedmont  etc.  Ins,  Co.,  17  B.  C.  116;  Metts  v.  Piedmont  etoJiia. 
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Congress  of  1867  and  amendments  thereto,  could  claim  a  dis- 
solution on  account  of  the  bankruptcy  of  the  defendant  within 
four  months  of  the  attachment.^  Under  a  special  statute  in 
West  Virginia,  any  person  interested  may  appear  and  move 
to  quash.*  So  in  New  York,  any  party  who  acquires  an  in- 
terest in  or  lien  upon  the  property  attached,  subsequent  to  the 
attachment,  may  move  to  discharge  the  same,  without  first  be- 
ing made  a  party .^  A  distinction  is  made  between  mere  ir- 
regularities, such  as  would  not  affect  the  judgment  in  case 
they  were  passed  without  objection,  and  defects  of  procedure 
that  render  the  attachment  void.  The  former,  it  is  held,  can 
only  be  raised  by  the  defendant,  but  the  latter  may  be  inter- 
posed  by  a  junior  creditor,  or  any  other  person  with  sufficient 
interest  in  defeating  the  attachment.^  Although  the  defend- 
ant has  parted  with  his  interest  subsequent  to  attachment,  he 
may  move  to  discharge  the  writ,  upon  the  ground  that  he  is  a 
party  to  the  action.  ^ 

§  287.  Insufficiency  of  the  Affidavit— Whether  the  affidavit 
be  sufficient  or  not,  is  a  matter  which  will  appear  upon  the 
face,  and  objections  upon  this  ground  are  generally  raised  by 
motion.  When  they  are  so  raised,  the  motion  will  be  treated 
substantially  as  a  demurrer  to  a  pleading.  The  court  will  not 
go  behind  the  face  of  the  paper  itself,  unless  the  objection  em- 
braces some  feature  connected  with  the  execution  or  filing  of 
the  affidavit  which  is  not  apparent  on  the  face.  Many  of  the 
grounds  of  objection  to  the  affidavit  are  of  so  serious  a  charac- 
ter as  to  render  the  judgment  void,  under  the  construction 
given  the  attachment  laws  of  some  of  the  States.  Most  of 
them  have  been  considered  in  a  former  chapter,^  where  the 

Co.  Id.  120;  "May  v.  Gourtnay,  47  Ala.  185;  Emerson  v.  Fox,  3  La.  179;  CockreU 
V.  McGraw,  83  Ala.  526.  But  it  has  been  beld  that  one  appearing  as  amicuM 
curia  may  move  to  qaa8h.~Flanter8  etc.  Bank  v.  Andrews,  8  Port  ¥)k 

8  Golsan  v,  Powell,  32  La.  An.  621. 

*  Capehart  v.  Dowery ,  10  W.  Va.  130. 

s  National  Shoe  etc.  Bank  v.  Mechanics'  National  Bank,  89  N.  Y.440;  Trows 
Printing  etc.  Ck>.  v.  Hart,  60  How.  Pr.  190. 

0  Walker  v.  Roberts,  4  Rich.  S.  0. 561;  Eetchum  v.  Eetchum,  1  Abb.  Pr.,  N. 
S.  157;  Isham  v.  Eetchum,  46  Barb.  43;  Eincaid  v.  Neall,  3  McCord,  (S.  C.)  201^ 
Ward  V.  Howard,  12  Oh.  St.  158;  Whitwell  v.  Brigham,  19  Pick.  117. 

7  Dickinson  v.  Benham,  10  Abb.  Pr.  3Q0* 

1  Ante,  Ch.  IV. 
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different  constractions  of  the  statutes  as  they  affect  the  validi- 
ty of  the  proceedings  are  commented  on.     But  whether  the 
result  of  omissions  be  to  vitiate  the  proceedings  beyond  cure 
or  not,  or  whether  they  affect  the  jurisdiction  of  the  court,  so 
that  the  judgment  is  open  to  collateral  attack,  they  may  be 
taken  advantage  of  prior  to  judgment,  and  if  not  curable  by 
amendment  will  prove  fatal  to  the  attachment.^    Thus,  in  the 
State  of  Iowa,  the  statute  is  construed  quite  favorably  to  the 
plaintiff  in  attachment ;  but  where  the  petition  was  required 
to  state  that  something  was  due,  and  as  near  as  practicable, 
the  amount,  and  this  was  omitted,  it  was  held  that  the   writ 
should  be  quashed.^    Where  it  appeared  that  the  affidavit  was 
sworn  before  the  deputy  clerk,  in  a  suit  in  which  the  clerk  was 
plaintiff,  it  was  held  that  the  attachment  might  be  dissolved 
on  motion,  though  the  proper  proceeding  was  a  motion  to 
quash  the  writ.^    And  where   the  affidavit  was  required  to 
show  the  nature  and  character  of  the  claim  sued  on,  in  an  ac- 
tion for  services  rendered  and  money  advanced,  and  in  the  an- 
nezed  bill  was  an  item  for  professional  services,  ^  as  per  agree- 
ment," the  statement  was  held  insufficient,  and  rendered  the 
attachment  liable  to  be  quashed  on  motion.     But  it  was  also 
held  that  judgment  thereon  would  be  stricken  out  on  motion.^ 
In  attachment,  where  the  ground  alleged  was  that  the  debt  was 
fraudulently  contracted,  and  the  statement  of  the  account  de- 
scribed the  property  as  "  merchandise  "  and  "  goods  returned," 
it  was  held  insufficient,  and  for  that  reason  quashed.^    In  New 
York,  however,  a  motion  to  vacate  on  the  ground  of  insuffic- 
iency of  the  affidavit  does  not  raise  a  jurisdictional  question, 
1but  only  leaves  it  for  the  court  to  determine  on  the  facts  pre- 
sented whether  the- attachment  ought  to  have  issued.^    When 
the  matter  in  issue  by  the  motion  is  narrowed  down  to  the  suf- 
ficiency of  the  allegations  contained  in  the  affidavit,  their  truth 

s  But  the  defect  most  be  apparent— €k>oper  v.  Beeves,  13  Ind.  63;  Lovelady 
V.  Harkins,  6  Sm.  &  M.  412. 

•  Kelly  V.  Donnelly,  29  la.  70;  Blakley  v.  Bird,  12  la.  SOL  Bat  it  is  held 
error  to  dismiss,  becansQ  the  amount  in  the-affidavit  ia  too  great.— Brewer  v. 
Ainsworth,  32  Ga.  487.    See  Mazahall  v.  Town,  28  Vt  14. 

<  Owens  V.  Johns,  59  Mo.  89. 
ft  Hoffman  v.  Beed,  57  Md.  370. 

•  Biddle  v.  Black,  99  Pa.  St  380. 
7  AUen  V.  Meyer,  73  N.  Y.  1. 
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for  the  purposes  of  the  motion  may  be  taken  as  admitted.^ 
Where  the  error  or  omission  in  the  affidavit  is  such  as  will  ad- 
mit of  amendment,  and  the  nature  of  the  proposed  amendment 
is  shown  in  the  application  therefor,  and  such  application  is 
refused,  the  case  will  be  reversed  on  error  or  appeal.^  But 
when  plaintiff  makes  application  for  leave  to  amend,  while 
the  motion  to  dissolve  is  pending,  and  the  nature  of  the  pro- 
posed amendment  does  not  appear  of  record,  the  case  will  not 
be  reversed.^^  The  amendments  that  may  be  made  to  the  af- 
fidavit must,  however,  be  such  as  are  authorized  by  the  gov- 
erning statute  in  each  case  as  it  may  arise.  Where  the  amend- 
ment is  to  supply  allegations  of  some  of  the  statutory  grounds, 
it  is  not  generally  permitted,  so  as  to  relate  back  to  the  time 
of  filing  the  original  affidavit,  in  order  to  give  validity  to  in- 
termediate proceedings.  And  in  the  absence  of  statutory  au- 
thority, there  is  in  courts  no  such  inherent  control  over  the 
papers  in  a  case,  as  clothes  them  with 'discretion  to  allow  amend- 
ments to  the  affidavit.^ 

The  writ  will  not  be  quashed  because  two  affidavits,  either 
of  which  would  have  sufficed,  have  been  filed. ^ 

§  288.  Defects  and  Insufficiency  of  the  Bond. — The  require- 
ment that  plaintiff  shall,  as  a  precedent  condition  to  the  issu- 
ing of  the  writ,  file  an  approved  bond,  is  no  less  imperative 
than  that  he  shall  file  the  affidavit.^  Yet  they  do  iiot  occupy 
precisely  the  same  position  in  the  succession  of  acts  required 
to  secure  a  lien  upon  the  property.  The  bond  is  more  gener- 
ally amendable.  When  the  sureties  on  the  bond  are  deemed 
insufficient,  the  proper  remedy  is,  in  general,  to  move  for  ad- 
ditional security,  and  not  to  dissolve  the  attachment.  The 
dissolution  only  takes  place  as  the  penalty  for  failure  to  com- 
ply with  the  order  of  the  court  in  the  matter  of  giving  the  re- 
quired security  within  the  time  fixed  by  the  court.^    And 

>  Olmstead  v.  BiyerSi  9  ia'eb.'234;'GaUioim  v.  CozzenB,  -3  Ala.  21;  Lowry  v. 
Btowe,  7  Port  483. 

9  Wella  t;.  Danf ord,  28  Kan.  487. 

)o  Quinlan  V.  Danford,  28  Kan.  607;  Heichanf  8  National  Bank  v,  Danford,  Id* 
512. 
u  Bennett  v,  Zabriski,  2  N.  Hex.  7. 
u  Wharton  v.  Conger,  9  Sm.  &  M.  510. 
1  Bank  of  Ala.  v.  Fitzpatrick,  4  Humpii.  (Tenn.)  311. 
.3  Gapen  v,  Btephenaon,  18  Kan.  140;  Beardslee  v.  Moigain,  129  Mo.  471;  Bret- 
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where  one  of  the  sureties  on  the  bond  was  an  attorney  at  lawt 
though  ineligible  as  surety  on  a  statutory  bond,  it   was  held 
not  a  sufficient  ground  for  a  motion  to  quash  the  writ.^     So  it 
is  held  in  Texas,  that  an  attachment  should  not  be  quashed  for 
the  reason  that  there  were  no  seals  to  the  bond>    And  in  so 
holding,  the  court  overruled  some  of  its  earlier  decisions  upon 
the  same  question.     This,  however,  is  a  matter  that  depends 
entirely  upon  the  statute  of  the  State  regarding  seals^  and 
whether  the  bond  must  be  a  sealed  instrument.     Where  the 
undertaking  is  required  to  possess  the  requisites  of  a  bond  at 
common  law,  and  there  is  no  statutory  abrogation  of  the  force 
and  effect  of  seals,  the  only  construction  the  law  could  receive 
would  be  that  it  must  be  a  sealed  instrument.^    Merely  filing 
a  paper  and  calling  it  an  '^  attachment  bond,"  could  not  be  con- 
strued into  a  sufficient  compliance  with  the  law  to  authorize 
the  writ,  or  save  it  from  the  consequences  that  must  inevitably 
follow  where  there  was  no  pretense  of  a  bond.^     Unless  there 
is  a  bond  or  undertaking  of  some  sort,  the  attachment  will  be 
discharged.^    For  failure  to  file  a  bond  as  required,  the  gar- 
nishee will  not  be  heard  to  complain  or  object  by  motion  or 
otherwise,  where  the  bond  is  not  required  for  his  protection. 
When  the  bond  is  required  and  given  only  for  the  protection 
of  defendant,  he  and  no  one  else  may  question  the  propriety 
of  the  attachment  without  filing  the  bond.^     When  the  bond 
was  approved  by  the  deputy  clerk,  in  an  action  where  the 
clerk  himself  was  the  plaintiff,  the  defect  would  be  apparent 
on  the  face  of  the  proceedings,  as  the  court  would  take  judi- 
cial notice  of  its  officers,  and  the  irregularity  could  be  reached 
by  a  motion  to  quash  the  writ^    And  where  the  plaintiff  in 
attachment  petitioned  and  obtained  a  new  writ,  for  the  reason 

ney  v,  Jones,  1 G.  Greene,  806;  Tevls  v.  hughes,  10  Mo«  8Sa  But  see  McCook 
V.  WiUls,  28  La.  An.  44S. 

•  I^wia  V.  HigglnB,  52  Md.  6U. 

4  Gasquet  v.  Collins,  57  Tex.  34a 

>  State  V.  Chamberlain,  64  Mo.  338;  Tiffany  o.  Lord,  65  N.  Y.  310. 

0  Bank  of  Alabama  t;.  Fitzpatrick,  4Humph.  (Tenn.)311;  Boyd  v.  Boyd,  2 
Nott.  &  McC.  (S.  C.)  125;  Davis  v.  Marshall,  U  Barb.  96;  Perminterv.  MoDan- 
iel,  1  Hill  (S.  C.)  269;  24  Am.  Deo.  179. 

7  See  Didierv.  Galloway,  3  Ark.  501. 

6  Camberford  r.  Hall,  3  McCord,  345. 

9  Owens  V,  Johns,  59  Mo.  89. 
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that  the  first  was  not  properly  levied,  it  was  held  that  the 
original  bond  only  secured  defendant  against  the  first  levy, 
and  that  the  second  attachment  must  be  dismissed.  ^^  The  at- 
tachment has  also  been  dismissed,  where  the  party  executing 
it  as  agent  did  so  without  special  authority,  notwithstanding 
subsequent  ratification  by  the  principal.'^  But  in  Iowa, 
where  presumptions  generally  are  in  favor  of  the  plaintiff  in 
attachment  suits,  it  is  held,  that  in  the  Supreme  Court  where 
the  case  is  brought  by  appeal,  it  will  be  presumed  that  plain- 
tiff^s  name  to  the  attachment  bond,  placed  there  by  his  attor- 
ney, was  signed  to  the  instrument  by  due  authority.^ 

§  289.  Other  Apparent  Irregularities. — ^Variance. — ^Dates. — 
Destruction  of  Papers. — Where  it  is  necessary  to  insert  in  the 
writ  matters  contained  in  the  affidavit,  it  is  important  that 
there  shall  be  no  material  variance.  Thus,  where  the  name  in 
the  affidavit  was  that  of  a  firm,  and  the  names  in  the  writ  were 
those  of  individuals,  and  neither  paper  furnished  any  explana- 
tion of  who  composed  the  firm,  it  was  held  a  fatal  defect,  and 
the  writ  was  quashed.^  But  where  the  full  names  of  the 
plaintiffs  and  their  firm  name  were  both  used  in  the  affidavit, 
and  near  the  close  of  the  body  of  the  instrument,  the  expres- 
sion, ^^  the  said  James  &  Company,"  was  employed  as  a  refer- 
ence to  what  had  preceded  it;  and  the  firm  name  was  James, 
Faran  &  Co.,  it  was  held  that  the  words  quoted  referred  to 
the  firm  sufficiently  for  all  purposes.^  But  the  writ  must  not 
only  follow  the  affidavit  in  its  recitals,  but  it  must  follow  it 
with  reasonable  promptness,  in  point  of  time.  Where  it  ap- 
peared upon  the  face  of  the  papers  that  the  writ  was  issued 
eleven  days  after  the  affidavit  was  filed,  while  not  attempting 
to  lay  down  a  rule  that  would  not  be  sufficiently  flexible  to 
meet  the  peculiar  circumstances  of  each  case,  the  court  held, 
that  in  that  case  the  time  was  unreasonably  long.^  Ordinarily, 
it  is  a  valid  objection  that  the  writ  was  issued  in  advance  of 

^  Erwin  v.  Commercial  Bank,  12  Bob.  (Ia.>227. 
^  Grove  v.  Harvey,  12  Rob.  (La.)  221. 
u  Goddard  v.  Cunningham,  6  la.  400. 

1  Bennett  V.  Zabriski,  2  N.  Mez.  7;  Woodley  r.  Shirley,  Minor,  14. 

^  Foran  v.  Johnson,  58  Md.  144. 

8  Foster  v.  IlUnski,  8  lU.  App.  345. 
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the  summons.^    But  where  it  appeared  that  the  summons  was 
not  delivered  at  the  sherifTs  office  until  the  day  after  the  writ 
issued ;  and  the  writ  of  attachment  and  the  summons  were  of 
even  date ;  in  the  absence  of  other  proof  it  was  held  error  to 
dissolve  the  attachment,  as  it  might  have  been  issued  to  some 
one  other  than  the  sheriff  on  the  day  previous  to  its  receipt  bj 
that  officer,  as  shown  by  his  return.^    That  the  writ  was  is- 
sued on  Sunday,  has  been  held  an  irregularity  of  sufficient 
magnitude  to  dissolve  the  attachment.^    A  variance  between 
the  affidavit  and  the  complaint,  though  it  could  not  under  the 
pleading  be  demurrable^,  could  be  reached  by  plea  in  abate- 
ment.^   But  it  is  not  every  error  that  will  render  the  attach- 
ment open  to  attack  for  irregularity.     Where  the  year  was 
omitted  from  the  date,  when  the  writ  was  made  returnable, 
but  the  month  and  the  day  of  the  month  were  given,  it  was 
held  to  mean  the  day  of  the  month  indicated,  following  the 
date  of  the  writ.^    It  is  the  filing  of  the  bond  and  affidavit 
that  authorizes  the  writ.     Hence,  where  they  were  destroyed 
by  fire  before  the  writ  was  returned,  this  was  very  properly 
held  not  to  work  a  dissolution  of  the  attachment.^^     But  when 
the  recitals  in  the  bond  showed  that  the  writ  was  issued  before 
the  bond  was  filed,  and  the  record  did  not  show  that  the  bond 
was  previously  filed,  the  attachment  was  quashed.^^      And 
where  the  bond  recites  that  the  attachment  has  been  sued  out, 
it  has  been  held  that  the  recital  cannot  be  contradicted  by 
parol  evidence ;  but  if  the  writ  show  on  its  face  that  it  was 

«HaU  V,  GrQgan,  78  Kj,  11. 

6  Careton  v.  Dargan,  12  S.  0. 122. 

0  Matthews  v.  Ansley,  31  Ala.  20;  Cotton  v,  Huey,  4  Ala.  56.  And  in  an 
affidavit  in  attachment,  in  a  suit  to  recover  for'work,  labor  and  services,  upon 
the  ground  of  the  non-residence  of  defendant,  it  appeared  that  on  the  very 
day  the  services  were  completed  the  action  was  begun;  it  was  held,  that  tb« 
action  was  prematurely  commenced,  as  the  defendants  were  entitled  to  the 
whole  of  the  day  in  which  the  services  were  completed  to  pay  for  their  per« 
formance;  and  that  there  should  also  have  been  proof  of  notification  to  de- 
fendants that  the  services  were  completed,  and  a  demand  made,  and  refusal 
^Sneadbeck  u.  Sisson,  (K.  Y.)  Daily  Beg.,  Jan'y  30, 1881 

7  Odom  v.  Shackleford,  44  Ala.  331. 

8  Wright  V.  Snedecor,  46  Ala.  92. 
»  Vinton  v.  Mead,  17  Mich.  388. 

10  Wheeler  v.  Slavens,  13  Sm.  &  M.  G23i 

uBoot  V.  Monroe,  5  Blackf.  594;  Hucheson  v.  Boss,  2  A«  K.  Manh  (Ey') 
849. 
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isaaed  after  theexecution  of  the  bond,  the  recital  in  the  bond 
to  the  contrary  will  be  no  sufficient  ground  for  quashing  the 
writ.^  The  defendant  cannot  properly  move  to  discharge  the 
attachment  upon  the  ground  that  the  property  attached  does 
not  belong  to  him  ;^  nor  upon  the  ground  that  the  sum  sworn 
to  be  due  is  the  penalty  on  a  bond  ;^^  nor  for  the  reason  that 
the  wrong  district  is  named  in  the  writ,  where  it  was  returned 
to  the  proper  district.^^  But  it  is  held  otherwise,  where  writ 
was  issued  in  the  wrong  district.^^  But  where  the  statute  is 
repealed  after  the  levy,  with  no  saving  clause,  the  suit  com- 
menced under  the  repealed  act  is  at  an  end.^^ 

§  290.  Defects  in  the  Pleadings. — It  has  already  been  no- 
ticed that  an  attachment  may  be  dissolved  on  demurrer  sus- 
tained to  the  declaration,  by  reason  of  the  omission  of  certain 
jurisdictional  allegations,^  though  an  irregularity  in  the  at- 
tachment proceedings  cannot  ordinarily  be  reached  by  a  de- 
murrer to  the  plaintiff's  pleadings.^  The  distinction  between 
the  two  propositions  lies  in  the  difference  between  attacking 
the  auxiliary  procedure  on  the  ground  of  defects  in  the  main 
case,  and  attacking  the  main  case  to  reach  defects  in  the  auxil- 
iary procedure.  In  Hathaway  v.  Davis?  Sanderson,  J.,  in  de- 
livering the  opinion  of  the  court,  lays  down  the  rule  as  to  the 
effect  upon  attachments  of  a  demurrer  to  the  complaint  in  the 
following  language:^  *^The  claim  that  the  complaint  does 
not  state  a  cause  of  action,  and  that  the  attachment  should 
have  been  dissolved  for  that  reason,  cannot  be  sustained.  Un- 
less the  complaint  shows  upon  its  face  that  the  plaintiff  has  no 
cause  of  action  with  the  help  of  an  amendment,  the  attach- 
ment should  not  be  dissolved.     If  the  complaint  is  defective, 

u  Sammeni  v  Glancey,  3  Blackf .  861.     See  Beed  v.  Bank  of  Kentucky,  5 
Blackf .  227. 
u  Mitchell  V.  Skinner,  17  Kan.  663;  Langdon  u.  GonkUn,  10  Ohio  St«  439. 
1^  Lord  V.  Gaddis,  6  Iowa,  67. 
u  Blake  o.  Camp,  45  Ga.  298. 
lA.^eidenbach  i;.  Hallowell,  6  Dill  0.  G.  382. 
17  Stephenson  v.  Doe,  8  Blackf.  608. 
1  Third  National  Bank  v.  Teal,  4  Hughes  aC.  6721. 

>  Gain  t;.  Mather,  3  Fort.  (Ala.)  224;  Boberts  v.  Burke,  6  Aia.  318^ 

>  33  Gal.  161. 
*  Id.,  p.  168. 
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theless,  it  is  held  that  the  notice  of  leyy,  after  the  death  of  de« 
fendaDt,  does  not  aff 3ct  the  validity  of  subsequent  proceedings ; 
but  this  is  for  the  reason  that  what  might  elsewhere  be  re* 
garded  as  process,  is,  in  the  State  where  this  decision  was  ren- 
dered, reduced  to  the  level  of  an  unimportant  formality,  which 
may  be  easily  dispensed  with  when  the  fact  of  levy  exists 
beyond  dispute.^  Whether  the  attachment  levied  prior  to  the 
death  of  defendant  is  such  a  specific  lien  upon  the  property 
attached,  that  it  will  hold  it  to  answer  the  judgment  obtained 
against  the  personal  representatives,  substituted  as  defendants 
in  the  main  suit,  is  the  disputed  point,  and  its  determination 
must  depend  upon  the  statutes  of  the  State,  not  only  in  refer- 
ence to  attachments,  but  to  those- governing  the  settlement  of 
decedents'  estates  as  welL  Upon  this  question  the  Supreme 
Court  of  California  were  nearly  evenly  divided  in  opinion. 
It  was  there  held  by  the  majority,  that  the  death  of  defendant 
prior  to  judgment  destroyed  the  lien.  The  reasons  for  thus 
holding,  as  expressed  by  Rhodes,  J.,  were  as  follows :  ^^  No  prop- 
erty may  be  taken  in  attachment  that  is  not  liable  to  seizure 
under  the  execution  when  issued ;  and  the  only  way  that  the 
levying  of  the  attachment  upon  the  property  operates  as  se- 
curity for  the  satisfaction  of  the  anticipated  judgment,  is  by 
its  capacity  to  hold  the  property  to  await  the  execution  to  be 
issued.  *  *  *  When  the  action  is  of  such  a  character,  or  when 
its  condition  has  become  such,  by  reason  of  a  change  of  par- 
ties or  other  cause,  that  a  judgment  in  personam  cannot  be 
rendered  against  the  defendant,  an  execution  in  the  usual  form, 
commanding  the  sheriff  to  satisfy  the  judgment  by  a  seizure 
and  sale  of  the  personal  and  real  property  of  the  defendant, 
is  not  authorized  to  be  issued.  A  personal  judgment  against 
the  administratrix  in  this  case  was  not  the  kind  of  judgment, 
as  we  have  seen,  that  the  statute  required  or  permitted ;  but 
it  should  have  been  that  the  amount  ascertained  to  be  due  to 
the  plaintiff  be  paid  by  the  administratrix  in  due  course  of 
administration.  A  payment  in  the  due  course  of  administra- 
tion means  the  payment  by  the  legal  representative  of  the  de- 

eflt  of  defendant's  personal  representatiyes,  to  repay,  in  case  they  came  in 
within  a  year  and  a  day,  and  disproved  the  debt.— Fitch  v*  Boss,  i  8.  &  B.  057. 
Bee  Bowman  v.  Stark,  6  N.  H.  409. 
s  Bice  V.  Clements,  57  Ala.  191. 
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ceased,  acting  under  the  orders  of  the  Probate  Gonrt,  out  of 
the  assets  of  the  estate  of  the  deceased,  and  in  the  manner  and 
order  that  other  debts  of  the  same  rank  are,  by  the  Probate 
Act,  required  to  be  paid.  *  *  *  It  necessarily  results  from 
these  statutory  provisions  and  legal  principles,  defining  the 
character  and  purpose  of  the  attachment  lien  and  the  mode 
of  its  enforcement,  that  wheneyer  the  case  is  such  that  a  ]udg« 
ment  cannot  be  legally  rendered,  that  will  authorize  an  ezacu- 
tion  against  the  personal  and  real  property  of  the  defendant, 
the  attachment  lien  at  once  ceases."^  But  Sawyer,  J.,  in  one 
of  the  dissenting  opinions,  says  :  ^^  The  moment  the  attach- 
ment is  levied,  a  lien  upon  the  property  attached  is  acquired. 
The  lien  becomes  specific,  and  the  party  acquires  a  right  to 
have  any  amount  that  may  be  found  due  upon  the  contract 
satisfied  out  of  the  specific  property.  It  is  aright  vested 
upon  the  conditions  prescribed  by  the  statute.  The  law  fa- 
vors the  diligent,  and  not  those  who  sleep  on  their  rights.  The 
plaintiff  incurred  the  costs  of  a  suit  to  secure  the  right  given 
by  the  statute,  and  by  this  means  acquired  for  himself,  to 
the  exclusion  of  all  others,  the  statutory  lien  on  the  defendant's 
property,  and  a  right  to  be  first  paid  out  of  its  proceeds. 
This  right  became  vested,  and  being  once  vested,  should  not 
be  divested  unless  by  virtue  of  some  express  statutory  provis- 
ion, or  by  necessary  implication  from  provisions  bearing  up- 
on the  subject  matter.  I  have  not  found  any  express  pro- 
visions of  the  statute,  to  the  effect  that  the  attachment  shall 
be  dissolved  by  the  death  of  the  defendant  before  judgment. 
If  any  such  result  can  be  deduced  from  the  various  stat- 
utes, it  must  be  by  remote,  and  not  very  apparent,  or 
satisfactory  inferences."^  The  piatter  in  dispute  between 
the  Judges,  in  this  case,  is,  whether  the  statute  which 
controls  the  judgment  against  the  personal  representa- 
tives of  the  deceased  debtor,  renders  impossible  the  con- 
dition upon  which  the  lien  of  the  attachment  is  given :  «.  e*^ 

«  Myers  v\  Kott,  29  Cal.  359,  865. 

ft  Myers  v.  Mott,  29  Cal.  859,  365,  citing 'Garter  v.  Champion,  8  Conn.  548;  21 
Am.  Dec  095;  Smith  v.  Bradstreet,  16  Pick.  264;  Kittredge  t;.  Warren,  14  N.  H. 
009;  Vreeland  v.  Bmen,  1  Zab.  (N.  J.)  222;  Davenport  v.  Tilton,  10  Met  (Mass.) 
320;  Peck  v.  Jenness,  7  How.  612. 


657  DISSOLUTION  FOR  IBBEOULABITY.  §  291 

judgment  against  the  defendant.  Upon  principle  and  analogy 
the  dissenting  opinion  would  be  supported  by  better  reasoning 
than  that  of  the  majority,  if  the  subject  in  dispute  grew  out 
of  any  other  law  than  that  of  attachment  But  the  decision 
in  this  case  was  subsequently  sustained  in  the  following  brief 
opinion.  ^'  The  judgment  in  this  case  is  affirmed,  on  the  au- 
thority of  Myers  v.  MoUj  29  Cal.  867."^  The  same  question 
was  raised,  and  the  court  was  asked  to  overrule  the  majority 
opinion  in  the  earlier  case,  and  the  affirmance  gives  no  clue  to 
the  opinion  of  the  judges  upon  the  merits  of  the  question.  In 
Tennessee  it  is  held,  that,  under  the  statutes  of  that  State,  an 
attachment  once  levied  does  not  abate  by  the  death  of  the  de* 
fendant J  But  in  Missouri  it  is  decided,  that  upon  the  death 
of  the  defendant  in  attachment,  the  court  may  order  the 
attached  personalty  turned  over  to  the  personal  representa- 
tives.® 

As  to  the  effect  of  bankruptcy  upon  the  attachment  lien,  it 
has  about  ceased  to  be  a  practical  question.  It  was  the  sub- 
ject of  numerous  decisions  under  the  General  Bankrupt  Act 
of  1841,  and  the  courts  almost  unanimously  held  that  bank- 
ruptcy did  not  dissolve  the  attachment.®.  Under  the  Act  of 
Congress  of  1867,  there  was  little  ground  for  dispute,  as  by 

*  Hensleyv.  Morgan,  47  Cal.  622. 

7  Boyd  v.  Roberts,  10  HelBk.  474.  See,  also,  iLord  v.  Allen,  34  Iowa,  281; 
Thacher  v.  Bancroft,  15  Abb.  Pr.  243;  Kennedy  v,  Ra^et,  1  Bay  (S.  G.)  484; 
More  v.  Thayer,  10  Barb.  258;  6  How.  Pr.  47;  Holman  v.  Fisher,  49  Miss.  472; 
White  V,  Heavner,  7  W.  Ya.  824;  Fitch  r.  Boss,  4  S.  &  B.  557. 

8  Eenrick  v.  HofP,  71  Mo.  570.  See,  also,  Loubat  v.  Kipp,  9  Fla.  60;  Collins 
V.  Duffy,  7  La.  An.  39;  Green  o.  Shaver,  3  Humph.  139;  Sweringen  v.  Eberius, 
7  Mo.  421;  Crocker  v.  Badcliffe,  3  Brev.  23;  Pancost  v.  Washington,  5  Cranch 
C.  C.  507;  Bidlow  v.  Cressey.  65  Me.  128;  Harrison  v.  Benfro,  13  Mo.  446; 
Vaughn  v.  Sturtevant,  7  B.  L  872;  Hensley  v,  Morgan,  47  Cal.  622;  Dwyer  v. 
Benedict,  12  B.  I.  469. 

8  Drake  on  Att.,  §  425,  citing  Downer  o.  Brackett,  5  Law.  Bep.  392;  21  Yt. 
599;  Bowell's  Case,  0  Law.  Bep.  300;  21  Yt.  620;  Haughton  o.  Eostis,  5  Law. 
Rep.  505;  Franklin  Bank  v.  Batchelder,  23  Me.  60;  Kittredge  v,  Warren,  14  N. 
H.  509;  Kittredge  v.  Emerson,  15  K.  H.  227;  Bufifum  v  Seaver,  16  K.  H.  160; 
Peck  V.  Jenness,  7  How.  612;  Davenport  v.  Tilton,  10  Met.  (Mass.)  320;  Yree- 
land  V.  Brown,  21 K.  J.  L.  214;  Wells  v.  Brander,  10  Sm.  &  M.  348;  Ingraham 
v.  Phillips,  1  Day,  117.  Contra,  Foster's  Case,  2  Story,  131;  Bellows  &  Peck's 
Case,  3  Story.  428;  Fisher  v.  Yose,  3  Rob.  La.  457.  But  it  is  held  in  an  early 
Kew  York  case,  that  unless  the  plea  of  discharge  in  bankruptcy  sets  up  all 
the  facts  necessary  to  show  the  jurisdiction  of  the  court  granting  the  discharge^ 
it  wiU  be  held  bad  on  demurrer.—Frary  v  Dakin,  7  Johns.  75. 
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the  force  of  the  federal  statute,  attachments  levied  within  f onr 
months  of  the  date  of  bankruptcy  were  dissolved  by  the  ad- 
judication and  assignment.*  But  only  the  assignee  in  bank- 
ruptcy would  be  heard  to  move  for  a  dissolution  in  a  case 
pending  and  subject  to  the  law,  on  this  account.^  State  insolv- 
ency statutes  are  nothing  more  or  less  than  local  bankrupt 
laws,  and  in  some  instances  these  contain  provisions  that  de- 
stroy the  lien  of  prior  attachments,  in  cases  pending  at  the  date 
of  adjudication  of  insolvency .^^ 

It  is  held  a  ground  for  quashing  a  writ  of  attachment, 
when  against  a  defendant  as  a  non-resident,  that  such  def endr 
ant  is  within  reach  of  summons  personally  served.  In  other 
words,  the  property  of  a  defendant  cannot  be  attached  upon 
the  ground  that  he  is  beyond  the  jurisdicdon  of  the  court, 
when  in  fact  he  is  within  such  jurisdiction.^  This  would  prob- 
ably be  the  ruling  on  a  motion  to  quash,  whether  the  fact  that 
defendant  was  within  reach  of  personal  summons  appeared  by 
the  record,  or  was  established  by  evidence. 

The  dissolution  of  a  corporation  after  its  property  has  been 
attached,  and  prior  to  judgment  in  the  case,  has  been  held  to 
dissolve  the  attachment.^  But  provision  is  made  in  most  of 
the  States  against  such  a  result  as  this.^^  In  Iowa  it  is  held, 
that  when  the  facts  are  not  in  dispute  it  is  proper  to  hear  a 
motion  to  discharge  an  attachment,  though  it  be  in  effect  to  try 
in  a  summary  way  the  title  to  real  estate ;  but  the  motion  will 
not  be  heard  when  the  facts  are  brought  in  question.^  In 
Maryland,  where  attached  property  has  been  conveyed,  a 
question  of  fact  affecting  the  validity  of  the  transfer  of  title 
may  be  raised  on  a  motion  to  quash,  and  passed  upon,  if  neith- 
er party  object.^* 

•  HiU  V.  Harding,  93  111.  77;  Golsan  v.  PoweU,  S2  La.  An,  621. 

10  Qolsan  v.  Powell,  82  La.  An.  521. 

u  Gerf  V.  Oaks,  59  Gal.  132. 

u  Kagl«r  V.  Shreye,  26  N.  J.  L.  129;  City  Bank  v.  Merrit,  13  N.  J.  L.  131; 
Brundred  v,  Del  Hoyo,  20  N.  J.  L.  328;  Clark  v.  Likens,  26  N.  J.  L.  207 ;  Leon* 
ard  V.  Stout,  36  N.  J.  L.  370. 

u  Farmer's  etc.  Bank  v.  Little,  8  Watts  &  S.  207;  Bowker  v.  Hill, 60  He.  173; 
Paschall  v.  Whitsett.  11  Ala.  472. 

i<  See  Lindell  v.  Benton,  6  Mo.  361. 

u  Bauflcli  V,  Moore,  48  la.  611 ;  32  Am.  Bep.  321, 

M  Stewart  v.  Katz,  30  Md.  334. 
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§  292.  Requisites  of  a  Motion  to  Dissolve.— The  matter 
first  in  time,  as  well  as  importance,  to  bring  the  regularity  of 
proceedings  before  the  court  on  a  motion  to  discharge  the  at- 
tachment, is  notice.  This  is  requisite  under  the  practice  of  all 
the  States,  whether  at  common  law  or  under  the  codes.^  And 
the  notice,  in  order  to  serve  its  purpose,  should  not  only  state 
that  a  motion  will  be  made  to  discharge  the  attachment,  or 
quash  the  writ,  giving  the  time  when  such  motion  will  be 
called  up,  but  it  must  state  the  particular  grounds  upon  which 
the  dissolution  of  the  attachment  will  be  asked.  Under  a 
statute  which  provided  that  the  defendant  might,  at  any  time 
before  answering,  ^  apply  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to 
the  judge  thereof,  or  to  a  county  judge,  that  the  attachment 
be  discharged,  on  the  ground  that  the  writ  vklb  improperly  is- 
eued^^  it  was  held  that  the  notice  must  contain  a  more  specific 
statement  of  the  grounds  than  that  embraced  in  the  words  of 
the  quotation  in  italics.  This  was  only  regarded  as  a  provis- 
ion  that,  whenever  the  writ  was  improperly  issued,  that  fact 
would  authorize  the  application  for  its  discharge.  The  notice, 
in  specifying  the  grounds  of  the  motion,  should  state  wherein 
it  would  be  urged  that  the  writ  was  improperly  issued.^  It  is 
also  important  that  the  motion  itself  should  be  specifically  direct- 
ed to  the  objection  raised,  in  order  that  it  may  properly  appear 
in  the  record.^  The  motion,  if  written,  as  required  under  the 
practice  of  most  States,  should  contain  sufficient  to  show  that 
plaintiff  had  not  a  sufiScient  cause  for  suing  out  the  writ,  or 
that  he  has  failed  in  some  essential  particular  to  follow  the 
directions  of  the  statute  that  gives  him  the  remedy.^  But 
where  the  motion  is  made  orally,  the  notice  will  contain  all 

1  Ricb  V.  Thornton,  S9  Ala.  473. 

*  Freeborn  v.  Olazer,  10  GaL  337.  It  Ib  held  that  a  new  motion  may  be  made 
to  dlssolye,  after  the  original  one  has  been  oyermled,  and  may  be  made  with- 
out first  getting  leave  of  conrt,  npon  different  grounds,  though  such  grounds 
might  have  been  set  up  in  the  original.— Steuben  County  Bank  v.  Albexger, 
S3  N.  Y.  274;  61  How.  Pr.  227. 

•  Harper  v.  BeU,  2  Bibb.  (Ky.)  221.  Motions  of  this  description  are  not  al- 
ways regarded  as  constituting  a  part  of  the  record  proper,  until  made  so  by  a 
bill  of  exceptions;  but  they  have  been  so  held,  and  probably  stiU  are,  In  some 
jurisdictions. —Ellsworth  o.  Moore,  5  la.  4SS. 

« Vinton  V.  Mead,  17  Mich.  d8& 
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that  18  essential  to  the  motion  in  the  way  of  statement  of 
grounds.  Still,  it  must  not  be  overlooked,  that  in  case  of  ap- 
peal, the  grounds  of  the  motion  may  be  better  preserved  in 
the  motion  itself;  and  for  that  reason,  if  no  other,  the  motion 
should  be  written  and  filed  in  the  case.  Where  matters 
dehors  the  record  are  relied  upon,  the  motion  should  be  sup- 
ported by  affidavit;^  and  plaintiff  may  file  counter  affidavits, 
but  no  additional  affidavits  in  support  of  the  original  applica- 
tion.^ And  it  is  held  that  defendant  may  examine  the  plaintiff, 
who  may  also  testify  in  his  own  behalf.^ 

§  293.  At  what  Time  Objection  should  bo  made  to  Inegu- 
laxities. — ^Appearance. — ^Waiver. — ^The  relative  time  when  the 
objection  to  the  attachment  should  be  urged  depends  somewhat 
upon  the  subject-matter  of  the  objection ;  for  it  will  be  borne  in 
mind  that  the  defects  herein  treated  of  embrace  something 
more  than  mere  formal  errors  in  procedure.  For  defects  of 
this  description,  the  motion  to  dissolve  cannot  be  made  after 
the  trial  has  begun,^  nor  even  after  appearance  to  the  merits.^ 
But  to  have  this  effect,  the  appearance  must  be  general,  as 
the  defendant  may  appear  by  attorney,  for  the  purposes  of  the 
motion,  without  waiving  objections  even  to  formal  errors.^ 
As  to  errors  or  omissions  that  render  the  judgment  void,  they 
may  be  taken  advantage  of  at  any  stage  of  the  proceedings, 
even  on  appeal.^  The  objection  to  the  jurisdiction  of  the  court 
is  never  waived.^    An  irregularity  of  this  serious  character  is 

s  Hill  V.  Bond,  22  How.  Pr.  273. 
oHill  V.  Bond,  22  How.  Pr.  272. 
7  Talbot  V.  Pierce,  14  B.  Men.  15S. 

1  Watson  V.  MoAllister,  7  Martin  (La.)  S68;  Woodruff  v.  Sanders,  18  Wis. 
161. 

3  Stoney  v.  McKeill,  Harper  (S.  O.)  156;  18  Am.  Deo.  666;  Spalding  v*  Sinuns, 
4  Met.  (Ky.)  286;  Symons  v.  Northern,  4  Jonea  L.  (K.  0.)  241;  Ealer  v.  McAl- 
lister, 14  La.  An.  821;  Blackwood  v.  Jones,  27  Wis.  498;  Bishop  v.  Fennerty, 
46  Miss.  570;  Boyd  v.  Roberts,  10  Heisk.  (Tenn.)  474;  Fairfield  v.  Madiaon 
Man.  Co.,  38  Wis.  346;  Memphis  etc.  B.  Ck>.  v.  Wilcox,  48  Pa.  St.  161;  GiU  v. 
Downs,  26  Ala.  670. 

*  Johnson  v,  Bnell,  26  HI.  66;  Bonner  v.  Brown,  10  La.  An.  334;  Michels  o. 
Stork,  44  Mich.  2;  Tiffany  t>.  Lord,  66  N.  Y.  310;  Jones  r.  Byrd,  74  HI.  115; 
Klemm  v.  Dewes,  28  111.  317;  Crary  v.  Barber,  JL  Colo.  172.  Conira,  Whiting 
V,  Budd,  5  Mo.  443;  Evans  v.  King,  7  Mo.  411. 

4  Coward  v.  Dillinger,  66  Md.  69. 

s  Commissioners'  Court  v.  Thompson,  iaAIa.j694;  Qray  v,  MoNeal,  12<^  424. 


561  DISSOLUTION  rOE  IBBEGtTLABITT.  §  29S* 

where  the  attachment  was  issued  withoat  either  bond  or  affi- 
davit.^  The  motion  to  dissolve  for  formal  defects  should  also 
be  made  before  defendant  resorts  to  a  plea  in  abatement,  or 
motion  that  goes  to  the  sufBciency  of  the  allegations  in  the  affi- 
davit, as  this  latter  may  be  taken  as  such  an  appearance  as  to 
waive  minor  errorsJ  As  a  general  rule,  the  motion  to  dis- 
charge the  attachment  for  irregularities  of  procedure  is  heard 
in  a  summary  way.^  This  may  be  claimed  as  a  right  by  de-^ 
fendant.  It  is  to  avoid  the  necessity  of  more  expensive  pro-^ 
ceedings,  and  the  delay  in  recovering  possession  of  his  prop- 
erty, that  this  prompt  method  of  reaching  defects  of  procedure 
is  awarded  him.  But  he  is  not  prevented  from  makipg  such 
motion  by  having  given  a  bond  to  release  the  property  from 
official  custody,^  though  they  may  be  estopped  from  denying 
that  the  property  is  attached.^^  It  is  held,  however,  that  it  is 
too  late  to  raise  objections  to  the  procedure  in  an  action  on  the 
bond.^^  But  this,  again,  would  depend  upon  the  subject-matter 
of  the  objection.  If  the  defect  complained  of  be  of  sufficient 
gravity  to  render  the  atttachment  proceedings  utterly  void,  it 
would  be  a  good  defense  to  an  action  on  the  delivery  bond.^' 
The  defendant  may  also  be  estopped  from  objecting  to  the 
proceedings  on  the  ground  of  irregularity,  by  his  acts  and 
words ;  and,  for  this  purpose,  what  was  said  and  done  wheu 
goods  were  replevied  may  be  shown.'^  When  the  under- 
taking is,  in  effect,  special  bail,  and  the  attachment  is  ip^a 
/ac^  discharged,  nothing  could  be  gained  by  a  motion  to  quash 
the  writ.     The  most  favorable  result  of  such  a  motion  would 

•Ford  V.  Woodward,  2  Sm.  &  M.  260;  Ford  v.  Hard,  4  Bm.  &  M.  683.  Bat 
in  Alabama  it  is  held,  that  the  objection  most  be  made  to  the  court  below, 
thoagh  neither  bond  nor  affidavit  ezl8t.~Bart  v.  Parish,  9  Ala.  211;  Jones  v. 
Pope,  6  Ala.  164;  Conklin  v.  Harris,  5  Ala.  213.  Under  Code  of  Ala.  (§  2661), 
motion  to  qaash  is  required  to  be  made  at  the  first  term  at  which  it  can  be 
made,  or  it  will  not  be  entertained.^HaU  v.  Brazleton,  40  Ala.  406;  46  Ala.  369. 

7  Hodson  u.  Tootle,  28  Kan.  317. 

*  Allen  V.  Ghamplin,  32  La.  An.  611. 

•  Claflin  v.  Baere,  67  How.  Pr.  78;  Avet  v,  Albo,  2i  La.  An.  349;  Edwards  o. 
Prather,  22  La.  An.  834;  Bates  v,  Killian,  17  8.  G.  663;  Delano  v,  Kennedy,  5 
Ark.  457.  CoiUrct,  Peebles  v.  Weir,  60  Ala.  413;  Kendall  v,  Brown^  7  La.  An. 
668. 

10  Frost  V.  White,  14  La.  An.  140. 

u  Huff  V,  Hutchinson,  14  How.  586;  Dunn  v,  Crocker,  22  Lid*  824» 

u^nte,  §§192, 197. 

u  Payment  v.  Church,  38  Mich.  776, 

I.  AXTACH.— 36. 
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be  to  dissolve  the  attachment,  and  that  was  accomplished  by 
the  bond.^^  But  it  is  not  so  clear,  that  even  in  an  action  on  a 
bail-bond,  one  may  not  interpose  as  a  defense  the  inTalidity  of 
the  attachment,  the  discharge  of  which  was  its  consideration.^ 
Advantage  shoold  be  taken  of  technical  defects  of  procedore 
before  final  judgment,  whether  the  objection  be  made  at  the 
instance  of  defendant  himself,  or  of  a  subsequent  creditor.^ 
And  yet  it  is  held,  that  even  the  levy  of  the  execution  does 
not  prevent  a  subsequent  lienor  from  moving  to  vacate  the 
attachment  for  fatal  defects.^^  Entry  of  judgment  does  not 
prevent  a  motion  to  vacate,  upon  sufficient  grounds.^  In  New 
York,  the  statute  gives  the  defendant  the  right  to  have  the 
attachment  vacated  on  motion,  at  any  time  before  the  proceeds 
of  the  property  are  applied  to  the  payment  of  the  demand, 
and  as  such  an  application  can  only  take  place  after  the  sale, 
such  motion  may  be  made  at  any  time  prior  to  that  event.^ 
The  rendition  of  the  judgment  itself  may  have  the  effect  of  dis- 
charging the  attachment;  as  where  a  personal  judgment  was 
rendered  in  attachment  proceedings  under  the  Indiana  statute.^ 
Motions  of  this  kind  may,  in  general,  be  heard  in  chambers, 
with  like  effect  as  though  they  were  made  in  open  court ;  but 
this  is  purely  a  matter  that  is  regulated  by  local  practice.^ 

§  294.  Effect  of  Dissolution.— Appeal— When  the  attach- 
ment is  dissolved  by  any  form  of  proceeding,  the  lien  is  at 
an  end,  and  the  owner  of  the  property  at  the  time  of  such  dis* 
solution,  whether  it  be  the  defendant  in  the  action  or  his  ven- 
dee, is  entitled  to  have  the  property  restored  to  his  possession, 
free  from  the  expense  of  its  care  while  in  custody*  or  even  liens 

14  Dlerolf  V.  Winterfleld,  24  Wis.  148. 

^  Bauer  v.  Antolne,  22  La.  An.  14fi;  Qulne  v,  Mayes,  2  Bob.  La.  510;  Delano 
V.  Kennedy,  6  Aik.  457;  Bildersee  v,  Aden,  62  Barb.  175.  Ckmtra^  Barry  «. 
Foyles,  1  Pet.  811;  Payne  r.  Snell,  8  Mo.  409;  Dierolf  v,  Wlntezfield,  24  Wis. 
143;  McMillan  v.  Dana,  18  GaL  839. 

»  Rudolf  V,  McDonald,  6  Neb.  163. 

17  Woodmansee  v.  Rogers,  82  K.  Y.  88. 

1*  Zerega  v.  Benoist,  7  Robertson  (N.  Y.)  199. 

10  Parsons  v.  Sprague,  65  How.  Fr.  151;  Qasheerie  o.  Apple,  14  Abb.  Pr.  64. 

so  Smith  V,  Scott,  86  Ind.  346;  Lowry  v.  MoOee,  75  Ind.  506.  See  Wasson  e. 
Cone,  86  111.  46. 

<i  Shedd  V.  McConnell,  18  Kan.  594.  See  Heyn  v.  Farrar,  86  Mich.  258;  where 
It  is  held  the  motion  may  be  heard  by  a  comxnissioner. 
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discharged  to  gain  possession.^  But  in  case  the  title  has  been 
transferred  pending  the  attachment^  the  officer  will  not  be 
liable  to  the  purchaser  for  failure  to  return  the  property  to 
him,  unless  such  officer  has  been  notified  of  the  transfer.^  The 
liability  of  the  sureties  on  the  attachment  bond  is  also  fixed  by 
the  discharge  of  the  attachment,  but  the  measure  of  such  lia- 
bility is  governed  by  the  statutes  and  practice  in  the  different 
States.  In  New  York  it  is  held,  that  they  will  be  liaUe  for  the 
reasonable  expense,  including  counsel  fees,  of  getting  rid  of 
the  attachment.^  But  this  rule  may  not  be  found  uniform 
throughout  the  Union.  The  dissolution  of  the  attachment 
does  not  have  the  effect  to  defeat  the  action,  where  the  de- 
mand is  due,  and  there  has  been  personal  service  of  summons, 
or  general  appearance  on  the  part  of  defendant.^  In  such  case 
the  suit  should  proceed  as  any  other  action  brought  without 
attachment.^  MolHons  to  quash,  etc.,  are  held  to  be  addressed 
to  the  sound  discretion  of  the  court,  which  will  not  be  con- 
trolled by  mandamus.^ 

The  order  made  by  the  court  or  judge  upon  hearing  the 
motion  to  dissolve,  is  not  always  regarded  as  a  final  judgment 
from  which  appeal  will  lie,  though  exceptions  taken  to  such 
ruling  will  be  considered  when  the  main  case  is  appealed.^ 
To  render  such  exceptions  available  on  appeal,  the  record 
should  not  only  show  that  the  motion  was  made,  but  the 
grounds  upon  which  it  was  based.  ^    Where  the  motion  is  a  part 

1  McReady  v,  Bogen,  1  Keb.  124;  Jackman  v.  Andersoiif  33  Ark.  414;  Ma> 
phy  v.  Crew,  38  Ga.  139;  O'Connor  v.  Blake,  29  Cal.  312. 
a  State  V.  Fitzpatrick,  64  Mo.  186. 

*  Baere  v.  Armstrong,  62  How.  Pr.  515. 

'«  Bandrem  v.  Denn,  25  Kan.  430;  Hills  v.  Hoore,  40  Mich.  210l 

*  Bayersdorfer  t7.  Hart,  13  Phila.  192;  Campbell  v.  Wilson,  6  Tex.  ^379;  Har- 
per w.  Bell,  2  Bibb.  (Ky  )  221. 

0  £x  parte  Putnam,  20  Ala.  592.  See,  also.  Massey  o.  Walker,  8  Ala.  167; 
filler  v.  Spreelier,  2  Yeates,  162;  Reynolds  v.  Bell,  3  Ala.  57;  Carr  v.  Coop- 
wood,  24  Miss.  266. 

TQriswold  v.  Sliarpe,  2  Cal.  17;  Toofe  v,  Rosenthal,  7  Cal.  516;  Reiss  v. 
Brady,  2  CaL  132.  [The  foregoing  cases  were  overruled  by  Allender  v, 
Fritts,  24  Cal.  447,  which  was  in  turn  approved  by  Myers  v.  Mott  (29  Cal.  369); 
but  in  the  latter  case  the  points  made  in  regard  to  the  attachment  were  con- 
sidered in  the  appeal  from  the  judgment.  See,  also,  Williams  v,  Glasgow,  1 
Nev.  633.  But  since  the  overruling  of  tfae  earlier  California  cases,  in  so  far  as 
they  regarded  the  order  made  on  motion  to  dissolve  as  an  appealable  order, 
the  statute  has  given  an  appeal  in  such  cases. — Code  Civ.  Proc.,  §  963.] 

8  Harper  v.  Bell,  2  Bibb.  (Ky.)  221;  Brown  v.  Ridgway,  10  Pa.  St.  42;  Cobb  v. 
O'Neal,  1  How.  (Miss.)  681. 
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of  the  record,  it  sboold  therefore  specify  the  grounds  upon 
which  it  was  made.*  An  order  quashing  an  attachment  is  ap- 
pealable to  the  general  term  in  the  IKstrict  of  Columbia.^ 
And  in  Minnesota  they  are  so  held,  under  a  statute  allowing 
appeals  from  all  orders  granting  or  refusing  a  provisional  rem- 
edy.*^ In  case  an  appeal  is  perfected  within  the  time  pre- 
scribed, or  the  local  practice  gOTeming  appeals,  it  preserves 
the  itaths  of  the  parties  as  it  was  when  the  judgment  was 
rendered.  If  the  order  discharging  the  writ  is  appealed  from, 
the  appeal  arrests  the  right  of  the  owner  to  reclaim  his  prop- 
erty.^ But  this  result  only  follows  the  perfection  of  the  ap- 
peal, and  taking  such  measures  as  are  necessary  to  render  it  a 
supersedeas.  Otherwise  the  officer  may  restore  the  property, 
and  will  be  protected  against  the  plaintiff  hy  the  judgment 
of  the  court,  even  though  it  has  been  reversed.^  It  has  been 
held  that  where  property  had  been  8<dd,  and  the  proceeds 
paid  over  to  the  plaintiff,  pending  an  appeal  from  judgment 
in  his  favor,  the  defendant  could  not  recover  such  proceeds 
on  the  ground  that  the  attachment  was  improperly  sued  oiit.^^ 

*  Ellsworth  o.  Kooie,  6  la.  48S. 
^  United  States  v.  Ottman,  3  MacArthur  (D.  C.)  73. 
11  DaTidson  v.  Owens,  6  Mhm.  69. 

^  See  Sherrod  o.  Davis,  17  Ala.  312;  Danforth  v.  Carter,  4  Iowa,  230;  Hazxf- 
aon  V.  Trader,  29  Ark.  S6;  Gaperton  o.  MoGorkle,  5  Gratt.  177. 
u  Danforth  o.  Bapert,  11  Iowa,  547 ;  Shezrod  v.  pavis»  17  Ala.  312. 
14  Jaduon  o.  BCalloway,  14  B.  Mon.  lOS. 
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§  295.  When  the  Right  of  Action  Accraes.— The  obligee 
in  the  attachment  bond  has  a  right  of  action  against  the  prin- 
cipal and  sureties,  as  soon  as  there  is  a  breach  of  the  condi- 
tions. To  determine  in  every  possible  case  what  amounts  to 
such  breach,  would  render  it  necessary  to  go  over  the  entire 
subject  of  bonds,  and  give  the  provisions  of  the  various  stat- 
utes by  which  the  requisites  of  such  undertakings  are  pre- 
scribed. The  existence  of  the  debt  upon  which  the  action  is 
based  is  a  condition  which  is  common  to  them  all.  When  the 
plaintiff  has  failed  on  the  trial  to  establish  this  fact,  there  is  a 
breach  of  the  bond.^  But  the  right  of  action  on  the  bond 
does  not  always  depend  upon  a  matter  so  conclusive  of  the 
main  controversy.  Where  the  existence  of  the  debt  is  in  it- 
self sufficient  ground  of  attachment,  and  the  proceeding  is 
regular,  the  defendant  cannot  maintain  an  action  on  the  bond 
until  that  ground  is  removed.  But  where  the  attachment  only 
issues  on  some  one  of  the  grounds  that  are  necessary  to  be 
stated  in  the  affidavit,  a  successful   traverse  of   the  alleged 

1  Tacker  v,  Adams,  52  Ala.  254;  Lookhart  v.  Woods,  38- Ala.  631. 
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cause  of  attachment,  and  a  dissolution,  supplies  the  defendant 
with  a  cause  of  action  on  the  bond.'  The  conditions  of  the 
bond  may  be  such  that  the  defendant  will  be  required  to  re- 
cover judgment  against  the  plaintiff  before  he  can  maintain 
an  action  against  the  sureties.'  But  this  is  not  always  the 
case,  as  liability  may  accrue  where  the  suit  is  not  prosecuted 
to  judgment,  and  where  there  has  been  no  action  ag^nst  the 
principal  obligor.^  And  even  where  the  judgment  in  the  main 
case  is  agunst  the  defendant  in  the  attachment  suit,  provided 
the  attachment  be  wrongful  and  oppressive,  an  action  on  the 
bond  will  lie.'^  And  it  is  not  necessary  that  plaintiff  shall  first 
fix  the  liability  of  plaintiff  in  the  attachment  suit  by  an  ac- 
tion on  the  case  against  him,  before  he  proceeds  against  the 
obligors  in  the  bond.^  But,  in  general,  the  validity  of  the  at- 
tachment must  be  determined  in  some  manner,  before  the  de- 
fendant can  be  said  to  have  a  cause  of  action  against  the  prin- 
cipal and  sureties  in  the  bond.^  And  this  may  be  by  judg- 
ment on  the  merits,  as  well  as  when  he  has  pleaded  in  abate- 
ment to  the  attachment,'  though  it  has  been  held  that  judg- 
ment against  plaintiff  in  attachment  is  not  conclusive  evidence 
that  the  attachment  was  wrongfully  sued  out.'  But  it  is  else- 
where held,  and  as  it  seems  more  reasonably,  that,  in  a  suit 
on  an  attachment  bond,  after  a  plea  in  abatement  to  the  afiida- 
vit  has  been  sustained,  the  truth  of  the  affidavit  cannot  be  in- 
quired into.^^  But  where  the  attachment  was  dismissed  for 
mere  irregularity  in  the  procedure,  it  was  held  that  the  sure- 
ties could  not  be  held  liable  for  full  damages.^^  This  all,  how- 
ever, depends  upon   the   conditions   expressed  in   the   bond. 

s  Harper  v.  Keys,  43  Ind.  220;  Kerr  v.  Beece,  27  Kan.  469. 

s  Holcomb  V,  Foxworth,  34  Miss.  265;  Sterling  Min.  Co.  v.  Hughes,  3  Colow 
229;  Crandall  v.  Bickley,  25  Minn.  119;  Rockefeller  v.  Hoysradt,  2  HiU  (X.  Y.) 
616. 

«  niisB  V.  Heasty,  61  HI.  338;  Cox  v,  Robinson,  2  Rob.  (La.)  313;  Baere  o. 
Armstrong,  62  How.  Pr.  515;  Hibbs  v.  Blair,  14  Pa.  St.  413;  McDaniel  v.  Gaid- 
ner,  34  La.  An.  341;  Kerr  v.  Beece,  27  Kan.  469.   See  i7\fira^  §  298. 

B  Harper  v.  Keys,  43  Ind.  220. 

9  Herndon  v.  Forney,  4  Ala.  243.   Bat  see  infra^  §  298. 

7  Nolle  V,  Thompson,  3  Met.  (Ky.)  121;  Sloan  v.  McCracken,  7  Lea.  626w 

8  State  V.  Beldsmeier»  56  Mo.  226. 

9  Sackett  o.  McCord,  23  Ala.  851. 
i^  Hayden  v.  Sample,  10  Mo.  216. 

u  Garretson  v.  Zacharie,  8  Mart.  K.  S.  481. 
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Where  the  undertaking  is  to  pay  defendant  all  damages  and 
costs  arising  by  reason  of  the  attachment,  in  case  plaintiff 
fails  to  recover,  the  bond  is  not  discharged  by  a  recovery  in 
the  trial  court,  where  in  appeal  on  error  the  judgment  is  re- 
versed, and  the  final  result  is  a  judgment  for  defendant.^^  The 
reason  of  the  rule  would  apply  with  equal  force  and  aptness 
where  the  judgment  in  the  trial  court  was  in  favor  of  defend- 
ant, and  such  judgment  was  reversed  by  the  appellate  court, 
and  judgment  finally  entered  for  plaintiff.  In  such  an  event, 
the  defendant  could  not  maintain  an  action  on  the  bond,  on  ac- 
count of  the  wrongful  suing  out  of  the  attachment.  The  '^  re- 
covery," contemplated  by  the  bond,  means  the  final  recovery. 
Yet,  where  a  writ  of  error  is  sued  out  that  does  not  operate 
as  a  supersedeas,  it  does  not  affect  the  defendant's  right  to  sue 
on  the  attachment  bond,  even  while  the  main  case  is  pending 
on  error.^^  The  action  on  the  bond  is  not  only  against  the 
plaintiff  in  attachment,  but  his  sureties  as  well.  The  restric- 
tions and  limitations  that  may  hamper  and  restrain  the  defend- 
ant in  attachment,  when  he  seeks  redress  in  an  action  on  the 
statutory  undertaking,  do  not  necessarily  apply  when  he 
pursues  his  remedy  against  the  plaintiff  alone.  While  it  is 
true  that  the  latter  is  generally  one  of  the  obligors  in  the  bond, 
and  as  such  liable  to  be  sued  with  the  sureties,  he  may  also 
be  personally  and  individually  liable  to  the  party  wronged  by 
his  acts,  irrespective  of  the  conditions  of  the  bond.  This  lia- 
bility we  shall  have  occasion  to  notice  hereafter,^^  and  shall 
see  that  in  so  far  as  the  measure  of  damages  is  concerned,  it 
furnishes  a  more  complete  remedy  for  the  wrongs  suffered 
than  an  action  on  the  bond.  While  the  latter  lies  only  for  the 
actual  damages  suffered  by  the  defendant  in  attachment,  and 
the  most  direct  injuries  therefrom,  the  action  against  the  plain- 
tiff for  maliciously  suing  out  an  attachment  proceeds  as  for  a 
willful  trespass,  and  embraces  as  the  proper  subject  of  relief 
consequences  which  may  be  regarded  as  somewhat  remote.^'^ 
The  right  of  action  under  the  conditions  of  the  bond  may 

^  Ball  V.  Gardner,  21  Wend.  270;  Bennett  v.  Brown,  20  N.  Y.  99. 

M  Bing  Gee  v.  Ab  Jim,  7  Saw.  C.  C.  117. 

"  Po$t,  Ch.  XXHL 

^  Lawrence  t; .  Hagerman,  56  111.  68;  8  Am.  Rep,  674. 
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only  accrue  after  judgment,  in  an  action  on  the  case  agsunst 
the  plaintiff  for  wrongfully  auing  out  the  attachment.^ 

§  296.  Forms  of  Action.— Since  the  abolition  of  common- 
law  forms  of  action  in  most  of  the  States,  the  technical  classi- 
fication of  actions  of  this  character  is  of  small  importance. 
It  has  been  held,  however,  that  an  action  on  an  attachment 
bond  may  be  brought  under  the  form  of  covenants  Actions 
on  bonds  may  also  be  at  common  law  in  debt^  Where  the 
form  of  action  is  material,  and  there  is  no  statute  prescribing 
the  form  of  procedure  on  bonds  of  this  particular  description, 
a  general  conformity  to  common-law  methods  would  be  suf- 
ficient. It  was  held  that  such  actions  would  be  governed  by 
all  the  rules  applicable  in  actions  on  the  case,  for  wrongfully 
suing  out  an  attachment.^ 

§  297.— Parties  to  tlie  Action.— The  nominal  plaintiff  may 
be  tJie  Statey  or  the  People^  for  the  reason  that  the  statute  re- 
quires the  bond  to  be  given  to  such  nominal  obligee.  But  it 
will  be  understood,  that  whether  the  obligee  named  in  the 
bond  be  the  State,  or  the  defendant  in  the  attachment  suit,  the 
action  is  to  be  brought,  if  not  in  the  name  of  the  latter,  at  least 
for  his  use  and  benefit.  Though  the  condition  in  the  bond  be 
to  pay  all  damages  sustained  by  any  person^  by  reason  of  the 
wrongful  suing  out  of  the  attachment,  this  condition  does  not 
enure  to  the  benefit  of  the  sheriff  who  levied  the  attachment, 
and  took  care  of  the  attached  property  pending  the  action.^ 
Nor  can  an  attachment  bond,  given  to  the  defendant  in  the 
action,  be  of  any  avail  to  a  third  person  whose  property  was 
levied  on  and  seized.^  But  where  the  bond  was  conditioned 
to  pay  all  damages  that  might  accrue  to  the  defendant,  or 
any  garnishee,  by  reason  of  a  failure  to  prosecute  the  writ 
with  effect  and  without  delay,  though  a  voluntary  under- 
go Sterlinf?  City  Man.  Co.  v.  Cock,  2  Colo.  24;  Smith  v.  Eakin,  2  Sneed.  (Tenn.) 
456.  Sed  corUra,  Hibbs  v.  Blair,  14  Pa.  St  413;  Cliorchill  v.  Abraham,  22111. 
455;  Wra,  §§  296,  299. 
1  Hill  V.  Bushing,  4  Ala.  212;  1  Chit.  PI.,  130. 
a  1  Chit.  PL,  123,  376. 
s  Hill  V.  Koshing,  4  Ala.  212. 

1  Mitchell  V.  Chancellor,  14  W.  Va.  22;  Dayis  v.  Commonwealth,  13  Gratt.  139. 
s  Edwards  v.  Turner,  G  Bob.  (La.)  382:  Davis  v.  Commonwealth,  13  Gratt.  139. 
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taking  and  not  a  statutory  bond,  it  was  good  at  common  law ; 
and  it  was  held  that  the  defendant  could,  on  a  breach  of  the 
condition,  maintain  an  action  thereon  for  the  use  of  the  gar- 
nishee. And  if  given  to  the  United  States  with  the  same 
condition,  though  unconnected  with  any  business  of  the  gen- 
eral Government,  and  not  in  pursuance  of  any  law  of  Congress, 
the  garnishee  might  bring  an  action  thereon  in  the  name  of 
the  United  States  to  his  own  use.^  Where  an  attachment 
bond  is  given  to  a  copartnership,  on  the  attachment  of  part- 
nership property,  and  the  damages  accrue  to  them  as  such 
partners,  the  action  may  be  maintained  by  them,  as  partners, 
against  the  obligors  in  the  bond.  Only  the  obligees  in  interest 
need  be  made  parties  plaintiff,  and  they  need  not  show  that 
the  suit  against  their  coobligees  has  been  dismissed,  or  that 
judgment  has  been  rendered  for  defendants.^  But  where  the 
bond  was  given  in  the  name  of  a  copartnership,  signed  with 
the  firm  name,  without  any  showing  as  to  who  so  executed  it, 
or  that  any  one  had  authority  so  to  do,  the  firm  could  not  be 
held  liable  thereon.^  The  surety  on  an  attachment  bond  incurs 
a  several  liability,  as  respects  the  surety  on  another  attach- 
ment bond,  where  the  two  are  given  on  attachment  of  the 
same  property,  in  an  action  against  the  same  defendant.^  So, 
the  obligees  in  several  bonds,  given  in  attachment  suits  by  dif- 
ferent plaintiffs  against  several  defendants,  whose  individual 
interests  in  the  same  property  are  levied  on,  could  only  main- 
tain separate  actions  for  the  damages  sustained  by  each. 
But  where  the  bond  was  executed  to  several,  conditioned  to 
pay  them  whatever  damage  they  might  sustain  by  reason  of 
the  wrongful  suing  out  of  the  attachment,  it  was  held  that  a 
joint  action  could  be  maintained  thereon,  although  the  prop- 
erty levied  upon  was  owned  separately  by  the  obligees,  and 
they  had  no  joint  interest  in  any  part  of  it.^  So  the  sure- 
ties and  principal  obligor,  whether  the  latter  be  the  attach- 
ment plaintiff  or  not,  may  be  joined  as  defendants  in  the 
action  on  the  bond.® 

s  Barnes  v.  Webster,  16  Mo.  258;  57  Am.  Deo.  232. 

«  Alexander  v.  Jacoby,  23  Ohio  St.  358;  Heath  v.  Lent,  1  GaL  410. 

s  Gable  v.  Brooks,  48  Md.  108. 

•  McReady  v.  Kogers,  1  Neb.  124. 

'  Boyd  V.  Morton,  10  Ala.  700. 

6  Jennings  v.  Joiner,  1  Goldw.  645.    See  ir^lra^  §  298. 
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§  298.    The  Liability  of  Principal  and  Sureties.— (Jonditions. 

— ^Whatever  be  the  extent  of 'the  injuries  to  the  defendant  in 
attachment  and  the  manner  and  form  of  plaintiffs  individual 
liability  therefor,  as  a  party  to  the  bond,  his  liability  will  be 
measured  by  the  terms  of  that  instrument.  The  recovery  on 
the  bond  cannot  in  any  case  exceed  the  amount  of  the  penalty.^ 
If  such  penalty  be  in  blank,  no  action  can  be  maintained  on 
the  bond,  nor  will  parol  evidence  be  admissible  to  prove  the 
amount  that  should  have  been  inserted.^  The  conditions  of 
the  bond  measure  the  liability  of  the  obligors,  and  determine 
when  the  right  of  action  accrues.  Under  the  Oregon  code, 
the  statutory  conditions  of  the  bond  render  the  obligors  liable 
for  all  costs  and  disbursements  that  are  adjudged  to  defendant 
in  the  attachment  suit,  whether  they  are  such  as  grow  out  of 
the  attachment  or  not.^  But  where  the  bond  was  conditioned 
to  pay  all  costs  and  damages  that  might  be  recovered  against 
the  obligors,  it  was  held  that  no  action  would  lie  on  the  bond 
until  the  amount  of  such  costs  and  damages  was  fixed  by  a 
suit  for  that  purpose.^  Although  it  was  held  in  the  same  case, 
that  in  an  action  on  the  statutory  bond,  the  recovery  might  be 
against  principal  and  sureties  in  the  first  instance.  So  where 
the  bond  was  given  to  pay  all  such  damages  as  shall  be  award- 
ed against  plaintiff  in  the  attachment  suit,  in  any  suit  or  suits 
that  may  be  hereafter  brought  for  wrongfully  suing  out  the 
attachment,  it  was  held  that  there  must  first  be  a  suit  and  judg- 
ment against  plaintiff  in  attachment,  and  then  the  sureties 
would  only  be  liable  for  the  amount  of  that  judgment  for 
damages,  and  not  for  the  costs  of  the  suit  in  which  the  judg- 
ment was  rendered,  as  that  was  not  embraced  in  the  conditions 
of  the  bond.^  Where  the  plaintiff  in  attachment  obtained  a 
new  writ  on  the  ground  of  insufficiency  of  the  first,  but  gave 
no  new  bond,  it  was  held  that  the  obligors  were  only  liable 
for  the  damages  arising  under  the  first  writ.^  Nevertheless, 
the  authorities  do  not  hold  the  plaintiff  in  the  suit  on  the  un- 

1  HiU  V.  Bushing,  4  Ala.  212. 

>  Copeland  v.  Cunningham,  63  Ala.  SQL 

«Bing  Gee  v.  Ah  Jim,  7  Saw.  CO.  117. 

«  Smith  t'.  Kakin,  2  Sneed,  (Tenn.)  4B6, 

•  Sterling  City  Man.  Co.  v.  Cock,  2  Colo.  24. 

0  Erwin  V.  Commercial  Bank,  12  Bob.  (La.)  227* 
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dertaking,  with  uniform  rigor  to  the  exact  letter  of  its  condi- 
tions. Where  the  clause  as  to  failure  of  the  attachment  suit 
was  omitted,  it  was  held  that  the  obligors  would  be  liable, 
without  first  suing  the  plaintijff  in  attachment,  and  although 
the  penalty  of  the  bond  was  a  little  larger  than  necessary.^ 
A  condition  in  the  bond  to  pay  all  costs  that  might  accrue  to 
defendant  by  reason  of  the  attachment,  was  held  to  cover  the 
costs  and  expenses  in  the  trial  of  the  plea  In  abatement  to  the 
affidavit.®  The  condition  which  has  the  effect  to  postpone  the 
injured  party's  remedy,  until  he  has  recovered  a  judgment 
against  his  principal  adversary,  is  one  which  is  unnecessarily 
dilatory  and  vexatious,  requiring  a  multiplicity  of  actions  to 
determine  questions  of  right  that  common  sense  would  declare 
ought  to  be  settled  in  a  .single  suit.  But  such  conditions  as 
these  are  not  generally  required  in  the  statutory  attachment 
bond,  if  they  are  in  any.  As  a  general  rule,  where  the  stat- 
utory form  of  the  bond  is  followed,  the  party  damaged  by  the 
attachment  may  maintain  his  action  thereon,  without  first  pur- 
suing his  remedy  against  the  plaintiff  for  wrongfully  suing 
out  the  attachment^  In  Nebraska  it  is  held,  that  the  surety 
is  liable  to  defendant  for  all  damages  up  to  the  time  of  the  re- 
delivery of  the  attached  property,  where  the  attachment  is  dis- 
solved as  wrongful.^^  And  this  seems  a  very  reasonable  rule. 
The  surety,  however,  may  be  entirely  released  from  liabil- 
ity, by  surrendering  other  security  held  from  the  attachment 
plaintiff  when  the  bond  was  given,  as  this  has  a  tendency  to 
increase  the  burden  of  the  surety  without  his  consent.  Should 
he  have  been  required  to  pay  the  penalty  of  the  bond,  he  would 
have  been  subrogated  to  the  rights  of  the  attachment  defend- 
ant, in  respect  to  the  additional  security  held  by  the  latter.^^ 
But  the  destruction  of  the  property  attached  does  not  release 
the  surety  from  liability.^ 

7  Hibbs  v.  Blair,  U  Pa.  St.  413. 

8  Hayden  v.  Sample,  10  Mo.  216.  See  Dtumlnff  v.  Homplirey,  24  Wend.  dL 
Ab  to  measure  of  damages,  see  ir\fra,  §  SOI. 

•  Churcbin  t;.  Abraham,  22  111.  4B6;  Dickinson  ».  McCraw,  4  Rand.  (Va.)  158. 
In  Alabama  it  is  held,  that  on  a  garnishment  bond,  the  action  may  be  main- 
tained before  or  after  the  determination  of  the  principal  case.— 3arber  v,  Fer- 
rill,  67  Ala.  446. 

10  McBeady  v,  Bogers,  1  Keb.  124. 

11  Baird  v.  Bice,  1  Gall.  (Va.)  18. 
^  Irvin  V.  Howard,  87  Ga.  18. 
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§  299.  Tbe  Pleadings. — ^In  actions  on  bonds,  under  the 
practice  at  common  Iaw»  the  pleadings  will  be  indicated  by  the 
form  of  action  it  is  necessary  to  bring.  Under  the  code,  the 
issues  of  fact  are  generally  made  up  by  the  ComplaifU  (or  Pe- 
tition),  the  Anawer^  and,  where  necessary,  the  SepliccOion^ 
the  latter  being  essential  only  for  the  purpose  of  controverting 
new  matter  in  the  answer.  Under  the  practice  in  the  State  of 
Missouri,  where  the  plaintiff  in  an  action  on  an  attachment 
bond  alleged  in  hb  petition  that  judgment  in  the  attachment 
suit  was  in  his  favor,  and  defendant  answered  that  a  motion 
for  a  new  trial  was  pending  in  said  suit,  it  was  held  no  new 
matter  requiring  a  replication.^  An  allegation  in  the  petition, 
which  is  held  necessary  in  Iowa,  and  seems  peculiar  to  the 
laws  of  that  State,  is  that,  in  suing  out  the  attachment,  plain- 
tiff in  that  action  had  no  reasonable  cause  to  believe  the  alle- 
gations in  the  affidavit.  It  is  not  sufficient  to  aver  that  they 
were  not  true.^  In  Nebraska,  it  is  held  necessary  to  allege 
that  the  attachment  was  wrongfully  sued  out  or  obtained,  even 
where  the  attachment  has  been  quashed  and  the  property  re- 
leased, and  these  facts  are  alleged.^  So  in  Alabama,  in  an  ac- 
tion of  dd>t  on  the  bond,  it  was  held  that  the  declaration  should 
show  that  the  attachment  was  wrongfully  and  vexatiously 
sued  out,  by  which  the  obligee  was  damaged.^  Where  it  was 
alleged  by  plaintiff  in  the  action  on  the  bond,  that  he  did  not 
owe  the  debt  on  which  the  attachment  was  issued,  and  that 
si^ch  attachment  was  wrong  and  oppressive,  the  pleading  was 
sustained,  only  in  consideration  of  the  fact  that  it  appeared 
that  jndgment  in  the  attachment  suit  had  been  rendered  ex 
farted  The  declaration  was  held  defective,  for  the  reason 
that  it  stated  the  attachment  was  wrongfully  and  vexatiously 
sued  out  by  the  obligors  in  the  bond,  instead  of  by  plaintiff  in 
the  attachment  suit.^  Where  the  declaration  alleged  that  the 
attachment  was  sued  out,  tried,  .and  adjudged  to  be  void ;  was 

1  state  V.  WilliamB,  48  Ho.  210. 

3  Winchester  v.  Cox,  4  G.  GreenOa  121;  Bant  v.  Blwam,  fi2  la.  619;  Bav«r  v. 
Webster,  3  la.  502. 
*  Eaton  V.  Bartscherer,  6  Keb.  409. 
<  Flanagan  v.  Gilchrist,  8  Ala.  620. 
'  Hoshaw  V.  Hoshaw,  8  Blackf.  268. 
«  McCullough  o.  Walton,  U  Ala.  492« 
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without  cause,  tortious  and  oppressive ;  that  plaintiff  had  been 
much  oppressed,  and  put  to  great  expense  in  defending  him- 
self against  said  false,  feigned  and  vexatious  attachment,  the 
pleading  was  held  good  on  special  demurrer  J  There  should 
be  sufficient  in  the  declaration  to  show  the  execution  of  the 
bond ;  that  the  proceedings  in  attachment  were  oppressive  and 
injurious  to  plaintiff ;  the  nature  of  the  damages,  and  that  they 
have  not  been  paid.  The  defendant  in  the  action  on  the  bond 
cannot  deny  the  issuing  of  the  attachment  when  it  is  recited  in 
the  bond.®  The  allegations  should  be  of  the  real  damages 
sustained  and  intended  to  be  relied  on.  A  claim  for  injury, 
hire  and  services  of  attached  property,  will  not  support  a 
verdict  for  its  value,  under  any  system  of  practice  where  cer- 
tainty is  required.^  Under  a  general  allegation  of  damages 
to  a  certain  amount,  it  was  held  that  traveling  expenses  could 
not  be  recovered,  as  part  of  the  necessary  disbursements  oc- 
casioned by  the  attachment.^^  But,  on  an  allegation  that 
plaintiff  in  the  action  on  the  bond  had  by  the  attachment  been 
forced  ^^  to  expend  large  sums  of  money,  and  was  put  to  great 
expense  and  trouble,  in  and  about  defending  the  attachment 
suit,  to  wit,  $500 " ;  was  held  sufficient  to  authorize  special 
damage,  as  attorney's  fees,  hotel  expenses,  etc.^^  It  is  also 
held,  that  where  it  is  proper  to  recover  as  part  of  the  damages 
attorney's  fees  expended  in  defending  against  the  attachment, 
they  cannot  be  recovered  unless  they  are  specially  alleged.^^ 
It  is  not  necessary  that  the  costs  and  damages  shall  be  assessed 
prior  to  the  action  on  the  attachment  bond,  but  the  complaint 
must  allege  that  costs  and  damages  have  accrued.^  Where 
the  action  on  the  bond  was  brought  on  the  dismissal  of  the  at- 
tachment, and  an  appeal  was  taken  from  such  dismissal,  it  was 
held  that  plaintiff  might  amend  his  petition  so  as  to  show  the 
decision  rendered  on  appeal  subsequent  to  the  institution  of 
the  action  on  the  bond.^^ 

7  Morris  V.  Price,  2  Blaokf .  457. 

8  Love  V.  EldweU,  4  Blackf .  66& 

*  Cox  V.  Bobinaon,  2  Bob.  (La.)  813. 
V  State  V.  Blackman,  61  Mo.  819. 

n  KeUy  V.  Beancbamp,  69  Mo.  178.    See  "VHlson  o.  Boot,  48  Ind.  488. 
^  Yone  V.  FhilUpB,  37  Iowa,  428. 

^  Dickinson  v.  McGraw,  4  Band  (Va.)  168;  Winsor  v.  Orcntt,  11  Paige,  678. 
i«  MoDaniel  v.  Gardner,  34  La.  An.  341. 
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In  Texas  it  is  held,  that  deterioration  of  goods  while  held 
under  attachment  must  be  specially  pleaded ;  and  under  stat* 
utory  proyisions  somewhat  peculiar  to  that  State  and  Liouisi- 
ana,  that  exemplary  damages  may  be  recovered  under  a  ^  plea 
of  reconvention,"^ 

§  300.  Evidence.— Bniden  of  Prool— The  writ  and  the  offi- 
cer's return  thereon,  and  the  record  and  all  proceedings  in  the  at- 
tachment suit,  are  competent  evidence  in  an  action  on  the  bond.' 
Admissions  are  competent  evidence  against  the  party  making 
them.  It  was  accordingly  held,  where  the  attachment  was 
sued  out  on  the  statutory  ground  that  the  debtor  had  property 
which  he  refused  to  give  either  in  payment  or  security  of  the 
debt,  that  the  admission  of  the  creditor  that  the  debtor  offered 
to  secure  the  debt,  if  proven,  was  conclusive  against  such 
creditor,  unless  qualified  in  some  way,  so  as  to  destroy  its 
force.  But  it  was  no  such  qualification  or  excuse  for  attach- 
ing the  debtor's  property,  that  the  creditor  thought  he  could 
not  get  his  money  soon  enough  out  of  the  property.^  So  where 
the  attachment  was  for  a  tort,  it  was  held  that  the  admission 
of  the  party  against  whom  the  writ  was  sued  out,  that  he  did 
the  act  for  which  the  attachment  was  issued,  was  admissible 
against  him  in  an  action  on  the  bond,  to  repel  the  charge  of 
willfully  and  wrongfully  suing  out  the  attachment.  It  was 
also  held,  that  proof  that  the  attachment  suit  was  brought  by 
advice  of  counsel  might  serve  to  show  want  of  malice  to  de- 
feat a  clr.im  of  exemplary  damages,  but  it  could  not  be  inter- 
posed to  prevent  the  recovery  of  actual  damages.^  It  seems 
somewhat  incongruous,  that  after  the  facts  upon  which  the  at- 
tachment was  based  have  been  in  issue,  and  determined  by  the 
judgment  of  a  court  of  competent  jurisdiction,  they  should 
again  be  raised  in  a  collateral  proceeding.  The  practice  of 
admitting  proof  of  the  matters  alleged  in  the  affidavit  for  at- 
tachment, when  an  action  is  brought  on  the  bond,  can  only  be 

1*  Wallace  v,  Finberg,  46  Tex.  35.  As  to  aUegations  of  damage,  see  cases 
cited  infra,  §  301. 

1  Dnimmond  v.  Stewart,  8  la.  841 ;  Baver  v,  'Webster,  3  la.  SQ2;  White  v,  W^y- 
ley,  17  Ala.  167 ;  Hibbs  o.  Blair,  14  Pa.  St.  41S. 

s  Drummond  v.  Stewart,  8  la.  341. 

•  Baver  v,  Webster,  3  la.  602. 
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justified  on  principle,  for  the  reason  that  a  creditor's  good 
faith  in  filing  the  attachment  is  brought  in  question.  In  some 
of  the  States,  the  courts  of  last  resort  have  decided  in  effect 
that  where  these  matters  are  litigated  in  the  attachment  suit, 
the  judgment  of  the  Court  is  final  and  conclusive,  unless  re- 
versed.^ Some  of  them  go  the  length  of  holding  that  all  such 
issues  are  practically  decided  against  the  plaintiff  in  the  attach- 
ment suit  by  a  dismissal  of  his  action,  or  a  dissolution  of  the 
attachment.^  But  it  is  held  in  Iowa,  that  voluntary  dismissal 
of  the  attachment  does  not  warrant  the  inference  that  it  was 
wrongfully  sued  out.® 

Where  an  attachment  was  dismissed  on  account  of  a  failure 
to  serve  a  copy  of  the  writ  on  defendant,  and  an  action  was 
subsequently  brought  on  the  attachment  bond,  it  was  held  that 
in  the  latter  action  the  defendant  would  not  be  permitted  to 
show  in  defense  that  there  had  been  a  fraudulent  transfer  of 
the  property.^  But  in  Alabama  it  was  held,  that  the  statements 
of  the  plaintiff  in  attachment,  of  his  reasons  for  suing  out  the 
writ,  were  admissible  in  evidence  as  part  of  the  re^  geatoB.^ 

When  the  defendant  in  the  attachment  becomes  plaintiff  in 
an  action  on  the  bond,  he  naturally  assumes  the  burden  of 
proving  all  the  material  facts  in  issue.^  And  he  is  also  held 
to  rest  under  this  disadvantage,  when  he  is  permitted  to  inter- 
pose his  claim  for  damages  as  a  counter-claim  to  the  demand 
sued  on  in  the  attachment  suit.^^  Where  the  existence  of 
probable  cause  is  a  defense  to  the  action  on  the  bond,  the 
burden  of  proof  still  rests  upon  the  party  suing  thereon,  to 
show  that  no  probable  cause  existed  for  the  attachment  plain- 
tiff's belief  in  the  grounds  alleged  in  the  affidavit.^^  This  in- 
volves the  necessity  of  proving  a  negative,  and  it  would  seem  suf- 
ficient to  establish  such  facts  primd/aciBj  if  not  conclusively, 

*  Hayden  v.  Sample,  10  Mo.  215;  Hoge  v.  Norton,  22  Kan.  874. 

*  See  Dunning  v.  Humphrey,  24  Wend.  31. 
«  Nockles  V.  Eggspieler,  47  la.  40a 

f  Hibbs  V.  Blair,  14  Pa.  St.  413. 

8  Wood  V.  Barker,  37  Ala.  60.  But  evidence  of  plaintifTs  instmctionB  to  t]i« 
officer,  and  defendant's  insolvent  condition,  held  inadmissible.— Floyd  v,  EUauh 
ilton.  33  Ala.  235. 

9  Burrows  v.  Lehndorff,  8  la  96. 
^  Yeiths  V.  Hagge,  8  la.  163. 

u  Dent  v.  Smith,  531a.  262. 
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to  show  that  in  the  original  action,  where  these  facts  were 
directly  in  issue,  and  the  burden  of  proof  resting  upon  the 
other  party,  he  failed  to  prove  them.  There  should  be  an  end 
to  all  litigation,  and  it  is  difficult  to  see  why  attachment  should 
be  supposed  to  possess  such  merit  as  a  remedy,  as  to  exonerate 
those  who  employ  it  from  the  obligation  to  make  the  most  of 
their  opportunities,  under  the  penalty  of  estoppel.  But  where 
the  action  is  against  the  personal  representatives  of  an  obligor, 
there  is  good  reason  for  holding  that  the  signature  to  the  bond 
should  be  proved,  in  the  first  instance,  even  where  it  is  not  de- 
nied by  the  representative  party,  as  it  is  not  necessarily  a  mat- 
ter peculiarly  within  his  own  knowledge.** 

All  evidence  offered  to  prove  loss  or  injury  from  the  effect 
the  attachment  has  upon  the  credit  of  the  defendant  in  attach- 
ment, and  in  fact,  whatever  has  for  its  purpose  the  proof  of 
damages  that  are  considered  too  remote  from  the  attachment 
as  a  cause,  should  be  ruled  out.  The  evidence  should  be  con- 
fined to  the  proof  of  direct  injuries  resulting  from  the  attach- 
ment, except  where  it  is  accompanied  with  evidence  of  bad 
faith  in  suing  out  the  attachment,  and  even  then  it  will  not 
always  be  held  competent  in  an  action  on  the  bond.** 

§  301.  Measure  of  Damages. — ^The  damages  to  be  recovered 
in  actions  on  the  attachment-bond  must  be  governed,  to  a  con- 
siderable extent,  by  the  conditions  of  the  statutory  under- 
taking. It  is  also  subject  to  the  conditions  of  the  bond  actu- 
ally expressed,  when  there  is  a  departure  from  the  form  pre- 
scribed by  the  statute ;  for,  though  it  is  not  conditioned  pre- 
cisely as  the  statute  requires,  it  may,  nevertheless,  be  such  a 
bond  as  will  hold  the  obligors  independent  of  the  statute,  in 
which  event  it  can  only  be  enforced  against  them  according 
to  its  terms  and  conditions.^  As  a  general  rule,  the  recovery 
in  actions  on  the  bond  is  limited  to  the  amount  of  actual  dam- 
age,^ and  it  is  held  that  this  cannot  be  established  by  the 

^  Heath  v.  Lent,  1  CaL  410.  Where  the  plaintiffs  name  was  signed  to  a 
bond  by  an  attorney,  the  latter's  authority  was  presomed  on  appeaL — God- 
dard  i\  Cunningham,  6  la.  400. 

M  Infra,  §  301. 

1  Barnes  v,  Webster,  16  Mo.  258;  57  Am.  Deo.  2S2. 

3  Moore  v,  Withenburg,  13  La.  An.  22;  Hays  o.  Andenon,  07  Ala.  S74i 
Pounds  v.  Hamner,  57  Ala.  342, 
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opinion  of  witnesses,  as  to  the  depreciation  in  value  which  has 
taken  place  in  consequence  of  the  attachment.^  The  difficulty 
lies  in  determining  what  is  the  actucUy  as  distinguished  from 
the  speculative^  damage  to  the  defendant  in  attachment. 
Nevertheless,  it  properly  embraces  deterioration  in  value,  in 
consequence  of  the  seizure.^  But  where  realty  is  attached,  no 
deterioration  can  take  place  from  this  cause,  for  the  reason 
that  there  is  no  seizure,  and  it  is,  therefore,  extremely  difficult 
to  trace  any  depreciation  in  value  to  the  attachment  as  its 
proximate  cause.^  But  when  by  the  wrongful  attachment  the 
defendant  is  prevented  from  performing  a  contract,  and  the 
material  or  property  prepared  or  procured  for  that  purpose 
is  suffered  to  go  to  waste,  or  depreciates  in  value,  the  loss  oc- 
casioned by  such  consequent  depreciation,  as  well  as  the 
damage  from  being  hindered  in  the  completion  of  the  contract^ 
are  generally  embraced  in  the  conditions  of  the  statutory  bond.^ 
For  injury  to  his  credit,  his  business,  etc.,  he  must  in  general 
pursue  his  remedy  against  the  plaintiff  in  the  attachment,  by 
an  action  on  the  case.  As  against  the  obligors  in  the  bondy 
he  may  recover  only  for  direct  injuries,  such  as  the  loss  from 
deprivation  of  the  enjoyment  of  his  property,  and  tl^e  cost 
and  expenses  of  getting  rid  of  the  attachment.^  In  Iowa,  the 
statute,  or  the  construction  given  it  by  the  courts,  is  not  suffi- 
ciently comprehensive  to  embrace  all  this.  It  is  there  held 
that  the  bond  does  not  secure  the  defendant  in  attachment 
against  the  expense  of  counsel  fees  necessarily  expended  in 
defending  against  the  attachment ;  nor  for  damages  to  furni- 
ture, caused  by  its  being  exposed  in  consequence  of  a  levy  on 
a  house  in  process  of  being  taken  down,  which  could  not  be 
rebuilt  as  soon  as  it  otherwise  would ;  as  the  result  of  which 
the  furniture  was  exposed  to  the  weather  longer  than  it  would 
have  been  but  for  the  attachment;  nor  for  the  additional  ex- 

s  Alexander  v.  Jaooby,  23  Oh.  St.  368;  WaUace  o.  Finberg,  46  Tex.  36;  Pol* 
lock  V.  Gantt,  69  Ala.  373;  44  Am.  Bep.  619. 
4  Hisler  v,  Carr,  34  CaL  641. 

*  Brandon  v.  Allen,  28  La.  An.  60;  Heath  v.  Lent,  1  Cal.  41(X 

*  Carpenter  v.  Stevenson,  6  Buflh.  269. 

7  Pettit  V.  Mercer,  8  B.  Mon.  61;  Beidhar  v.  Berger,  Id.  160;  Smith  v*  Eakin« 
2  Sneed  (Tenn.)  466;  Senecal  o.  Smith,  9  Bob.  (La.)  418, 

L  Attach.— 37. 
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pense  of  erecting  another  honse.^  In  Alabama,  it  Is  held  that 
where  the  attachment  suit  abated  because  of  a  defect  in  the 
affidavit,  and  there  were  just  grounds  for  the  attachment,  ac^ 
tual  damages  cannot  be  recovered  in  an  action  on  the  bond  f 
but  this  must  be  regarded  as  somewhat  exceptional.  One  of 
the  points  of  controversy  as  to  the  damages  to  be  recovered  in 
this  action,  is  whether  the  provisions  of  the  statute  comprehend 
attorney* 8  fees  as  a  legitimate  item  of  expense  growing  out  of 
the  attachment.  In  Kentucky  it  is  held,  that  such  fees  can 
only  be  collected  so  far  as  the  same  have  been  paid  or  con- 
tracted for,  on  proof  that  they  are  reasonable.^^  In  Iowa,  the 
attorney's  fees  in  the  attachment  suit  must  be  specially  alleged, 
and  those  expended  in  the  damage  suit  cannot  be  recovered  at 
all.^^  In  Texas,  attorney's  fees  are  not  allowed  as  part  of  the 
damages,  where  the  action  is  merely  for  wrongfully  suing  out 
the  attachment,  but  are  allowed  where  the  attachment  was 
malicious  as  well  as  wrongful.^  In  Missouri,  attorney's  fees 
have  been  allowed  as  part  of  the  special  damages  sustained, 
under  an  allegation  that  defendant  in  attachment  was  com- 
pelled to  expend  "  large  sums  of  money,  and  was  put  to  great 
expen^  and  trouble,  in  and  about  defending  the  attachment 
suit,  to  wit,  9500 ; "  and  the  same  general  allegation  was  held 
to  authorize  a  judgment  for  hotel  and  other  expenses.^  In 
Indiana,  the  attorney's  fee  paid  to-  defend  the  attachment  was 
held  a  legitimate  item  of  expense  to  be  included  in  the  dam- 
ages recovered  for  wrongfully  suing  out  the  attachment.^^ 
In  Louisiana,  where  the  plaintiff  shows  by  his  manner  of 
abandoning  the  suit  that  it  was  not  brought  in  good  faith, 
it  is  held  that  attorney's  fees  paid  to  defend  the  attachmeot 
may  be  included  in  the  recovery  of  damages.^    This  item  of 

8  Plumb  V,  Woodmansee,  34  la.  116. 

B  Sharpe  v.  Hunter,  16  Ala.  766. 

i<>  Shultz  V,  Morrison,  3  Met.  (Ky.)  98;  Trapnall  o.  MoAfee,  Id.  Si. 

u  Yorse  v.  PhilUps,  37  la.  438. 

u  Hughes  V.  Brooks,  36  Tex.  379. 

^  Kelly  V.  Beauohamp,  69  Mo.  178. 

i«  Morris  v.  Price,  2  Blackf.  457;  Wilson  v.  Boot,  43  Ind.  486. 

u  Littlejoh'n  v.  Wilcox,  2  La.  An.  620.  Attorney's  fees  for  defending  against 
the  attachment  may  be  assessed  as  part  of  the  actual  damages.— Accessory 
Transit  Co.  v.  McCerren,  13  La.  An  214.  See  also,  Baymond  o.  Green,  12  Neb. 
216;  41  Am.  B.  763;  Northrup  v.  Garrett,  17  Hun.  (N.  Y.)  497;  Baere  o.  Arm- 
strong, 62  How.  Pr.  616^ 


579  ACTIONS   ON   ATTACHMENT  BONDS.  ^    801 

expense  may  also  be  included  in  the  judgment,  in  the  State  of 
Illinois^  as  a  direct  loss  incurred  in  consequence  of  the  attach- 
ment.'^ In  an  early  case  in  California,  where  real  estate  was 
attached,  and  there  was  no  direct  loss  to  the  defendant  in  con- 
sequence, it  was  held  that  counsel  fees  expended  in  defending 
the  suit,  beyond  the  taxable  costs,  could  not  be  recovered  in 
an  action  on  the  bond.'*^  It  is  also  laid  down,  by  Hastings, 
C.  J.,  in  commenting  upon  the  testimony,  that:  ^^All  the  tes-  ^  ^  ^ 
timony  in  regard  to  the  depreciation  of  real  estate  during  the  w  V}^  J 
time  when  the  attachment  was  in  existence,  and  about  the  /  *^  /^ 
injury  to  the  credit  and  reputation  of  the  respondents,  and  of  j  ^  >J 
the  general  effect  of  an  attachment  upon  the  credit  and  repu-  a^  v  i^ 
tation  of  merchants,  ought  not  to  have  been  submitted  to  the  ^  ^  ^^ 
jury.'**^  The  rule  laid  down  in  this  case,  outside  of  the  ques- 
tion of  counsel  fees,  is  one  which  will  meet  with  general  ap- 
proval, when  the  case  is  similar  to  the  one  decided.  But  the 
depreciation  of  real  estate  cannot  be  regarded  as  remote  from 
the  attachment  in  every  case ;  where  it  can  be  shown  that  the 
owner  was  desirous  of  selling,  and  had  an  opportunity  to  sell, 
at  an  acceptable  price,  but  was  prevented  by  the  attachment 
from  consummating  the  bargain ;  and  that  where  the  attach- 
ment was  discharged,  the  property  had  depreciated,  it  would 
seem  to  make  a  case  of  proximate  damage  resulting  directly 
from  the  attachment.  Where  the  property  seized  is  person- 
alty, depreciation  in  price  while  the  same  is  held  under  the 
attachment  is  not  regarded  by  the  same  court  as  improper  or 
excessive.^^  The  mere  fact  that  chattels  are  withheld  from 
the  owner,  and  while  so  withheld  depreciate,  seems  sufficient 
to  prove  a  direct  loss  to  the  owner.  While  this  would  not  be 
generally  accepted  as  a  proper  criterion  for  fixing  the  damr 
ages  in  attachment  of  realty ;  yet,  when  it  can  be  shown,  not 
only  that  there  has  been  depreciation  and  speculative  loss,  but 
that  the  owner  was  defeated  by  the  attachment  in  his  efforts 
to  sell  when  he  could  obtain  a  satisfactory  price,  the  evidence 

^  Lawrence  v,  Hagerman,  S6  HI.  68;  8  Am.  Bep,  674.  It  is  so  held  in  Mich- 
igan.—Swift  V.  Flessner,  39  Mich.  178. 

"  Heath  v.  Lent,  1  Oal.  410;  Littletons.  Frank,  2 Lea.  (Tenn.>900;  Oopeland 
V,  Canningham,  63  Ala.  394. 

»  Heath  v.  Lent,  1  Oal.  410-12. 

^  Frankel  v.  Stem,  44  Cal.  168^ 
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of  direct  loss  is  quite  as  satisfactory  as  when  it  occurs  from  the 
seizure  of  personal  property.  When  marketable  goods,  wares 
and  merchandise  depreciate  in  value  while  held  under  at- 
tachment, the  extent  to  which  they  depreciate  is  held  to  be  the 
measure  of  damage  to  the  owner,  whether  the  price  be  affected 
by  injury  to  the  goods,  or  a  falling  market  in  conunodities  of 
the  class  to  which  they  belong.^  The  same  rule  was  applied 
to  bonds  and  bank  notes  seized  and  sold  under  a  judgment 
that  was  afterwards  reversed,  and  the  depreciation  occurred 
between  the  seizure  and  sale.^  Where  cattle  were  wrongfully 
levied  on,  and  kept  so  that  they  did  not  increase  in  weight,  as 
they  would  have  done  if  left  alone,  it  was  held  that  the  owner 
could  recover  for  the  loss  occasioned  by  such  want  of  growth.^ 
Elsewhere  it  is  held,  that  damages  for  injury  to  credit  and 
prospective  profits  cannot  be  recovered  in  an  action  on  the 
bond.^  The  amount  of  recovery  has  also  been  limited  to  the 
cost  of  replacing  the  goods  in  the  place  whence  they  were 
taken.^  But  while  this  might  have  sufficed  for  the  oase,  no 
other  direct  injury  appearing,  it  cannot  be  taken  as  a  general 
rule.  In  Missouri,  the  conditions  of  the  bond  seem  to  warrant 
a  recovery  for  all  damages  occasioned  by  any  process  or  pro- 
ceeding in  the  attachment  suit.^  Where  possession  is  taken 
under  the  attachment,  and  plaintiff's  business  thereby  injured, 
all  the  facts  were  allowed  to  go  to  the  jury,  to  enable  them  to 
estimate  the  extent  of  such  loss  in  assessing  the  damages.^ 

§  302.    Exemplary  Damages,  When  Allowed.— It  has  been 

stated  as  the  general  rule,  that  in  actions  on  the  attachment 
bond,  only  the  direct  pecuniary  loss,  within  the  penalty  of  the 
bond,  can  be  recovered.^  That  there  are  exceptions  to  this,  is 
not  surprising.  Even  where  the  action  is  against  the  principal 
obligor  and  the  sureties,  a  distinction  is  made  between  cases 

V  Fleming  v.  BaUey,  44  Miss.  132. 
^  Horn  V.  Bayard,  11  Bob.  (La.)  259w 
<a  Hoge  V,  Norton,  22  Kan.  374. 
«  Holliday  v.  Cohen,  34  Ark.  7(37^ 
M  Selz  V,  Belden,  48  la.  401. 
»  State  V,  Stark,  76  Mo.  666. 
»  Swift  V.  Plessner.  88  Mich.  17S^ 
^  Supra,  ^20h 
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where  the  attachment  was  simply  wrongful,  because  it  was  un- 
lawful, or  the  affiant  was  mistaken  as  to  the  facts,  and  where 
it  was  willfully  wrong,  vexatious,  or  unsupported  by  probable 
cause.  In  cases  falling  under  the  former  class,  the  recovery 
is  limited  to  such  expenses  as  are  caused  in  defending  against 
the  attachment;  in  the  latter,  the  party  suing  on  the  bond 
may  recover  damages  commensurate  with  the  injuries  sus- 
tained.^ 

But  a  more  marked  distinction  than  this  seems  to  be,  where 
it  is  held  that  where  ground  of  complaint  is  only  that  the  at- 
tachment was  wrongfully  sued  out,  actual  damages  is  all  that 
can  be  recovered ;  while  if  it  be  vexatiously  sued  out,  vindictwe 
damages  may  be  recovered  as  for  a  tort.^  But  to  have  this  ef» 
feet  there  must  not  only  be  malice  in  suing  out  the  attachment, 
but  the  willful  wrong  must  be  directed  against  the  party  com- 
plaining. The  claim  for  exemplary  damages  will  not  be  sus- 
tained by  showing  malice  towards  another  party  to  the  action.^ 
And  where  the  malice  displayed  toward  defendant  in  attachment 
was  that  of  the  agent,  it  is  held  that  this  cannot  be  imputed  to 
the  principal,  in  order  to  fix  his  liability  for  exemplary  dam- 
ages, unless  he-directed  or  knowingly  approved  of  the  conduct 
of  his  agent.^  Even  in  the  State  of  Iowa,  where  the  rules 
seem  to  be  most  strenuously  laid  down  against  the  attachment 
defendant,  this  exeeptional  doctrine  of  exemplary  damages  in 
actions  on  attachment  bonds  is  recognized ;  but  the  mere  want 
of  reasonable  cause  to  believe  the  allegations  of  the  affidavit, 
coupled  with  the  fact  that  such  allegations  are  untrue,  is  not 
sufficient  to  warrant  a  judgment  for  anything  more  than  the 
actual  damages.  To  recover  exemplary  damages,  it  requires 
proof  of  Skjixed  intent  to  injure  the  defendant  in  attachment.^ 

§  303*  Set-off  and  Goimter  Claim. — The  doctrine  that  an 
action  on  the  bond  will  not  lie  until  the  attachment  is  dis- 


8  Johnson  v.  Farmer's  Bank,  4  Bush,  283. 

s  Floyd  v.  Hamilton,  33  Ala.  235;  McCullough  v.  Walton,  11  Ala.  492;  Metcalf 
V.  Young,  43  Ala.  643;  Hays  v.  Anderson,  67  Ala.  374;  Pounds  v.  Hamner,  Id. 
342;  Accessory  Transit  Co.  v.  Gerren,  13  La.  An.  214. 

*  Wood  V.  Barker,  37  Ala.  60. 

«  Pollock  V.  Gantt,  69  Ala.  373;  44  Am  Bep.  519l 

*  Nordhaus  v.  Peterson,  54  la.  6S. 
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charged,  famishes  a  reason  for  holding  that  the  damages 
claimed  for  wrongfully  suing  out  the  writ  cannot  be  set  up  as 
a  counter  claim  or  cross-demand  to  the  original  debt  sued  on.^ 
Nevertheless,  it  seems  that  this  matter  may  be  tried  at  the 
same  time  as  the  original  action,  by  way  of  counter  claim  on 
behalf  of  defendant  in  attachment,  and  to  support  such  counter 
claim  the  burden  of  proof  is  on  the  defendant.'  There  does 
not  appear  to  be  any  inherent  difficulty  in  the  way  of  settling 
all  the  issues  as  to  the  rightfulness  of  the  attachment,  and  auy 
consequential  injuries  resulting  therefrom  to  the  defendant  in 
the  attachment  suit,  so  far  as  the  controversy  lies  between 
the  principal  parties.  But  where  it  involves  the  question  of 
the  sureties'  liability,  the  matter  is  not  quite  so  simple,  as 
judgment  cannot  be  rendered  against  them,  unless  they  are 
brought  into  court  by  process,  or  are  considered  as  in  the  case 
by  reason  of  their  execution  of  the  bond. 

Whether  the  action  on  the  bond  can  be  met  by  a  set-off, 
would,  in  general,  depend  upon  the  rules  governing  set-offs  in 
actions  on  contracts  generally.  There  is  a  disagreement  as  to 
whether  an  unliquidated  demand  can  be  set  off  against  an  ac- 
tion on  the  bond.  In  Nebraska  it  is  held  in  the  affirmative,' 
while  in  Missouri,  the  negative  of  the  proposition  is  main- 
tained.^ Where  the  bond  was  joint  and  several,  as  to  both 
obligees  and  obligors,  it  was  held  that  lu  counter  claim  or 
cross-demand  might  be  set  up  in  an  action  on  the  bond,  by  one 
of  several  obligees,  against  one  of  several  obligors.^ 

§  304.  Defenses  to  the  Action. — Most  of  the  defenses  to 
this  action  have  already  been  suggested  by  what  has  been  ad- 
vanced in  preceding  sections.  But  they  do  not  all  stand  upon 
the  same  plane  as  to  their  sufficiency.  Like  other  features  of 
the  attachment  law,  they  are  of  different  force  and  efficacy  in 
different  sections  of  the  country.  One  rule,  however,  is  gen- 
eral and  uniform  throughout ;  and  that  is,  that  the  instrument 
sued  onmust  be  a  valid  and  binding  obligation  before  it  can  serve 

1  Nolle  V.  Thompson,  3  Met.  (Ky.)  121. 

8  Yeiths  V.  Hagge,  8  la.  163. 

*  Baymond  v.  Green,  12  Keb.  215;  41  Am.  Rep.  76& 

«  State  V.  Eldridge,  65  Mo.  584. 

^  Branch  St.  Bank  v,  Morris,  13  la.  136. 
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as  the  foundation  of  an  action.  There  can  be  no  recovery  on  a 
bond  which  is  void.^  A  bond  in  which  there  is  no  penalty  ex- 
pressed, is  void.^  It  cannot  be  vitalized  by  parol  proof  of  the 
penalty  it  was  intended  to  insert.^  Nevertheless,  where  the 
omission  was  only  of  a  part  of  the  words  necessary  to  set  forth 
the  penalty,  and  the  intention  was  obvious  from  the  context, 
and  the  purpose  for  which  the  instrument  was  drawn,  it  was 
properly  held  that  the  omission  might  be  supplied.  The  cir- 
cumstances were  as  follows  :  The  penalty  prescribed  by  stat- 
ute was  not  less  than  two  hundred  dollars,  and  not  exceeding 
the  amount  claimed  by  plaintiff  in  attachment.  The  amount 
claimed  by  plaintiff  in  this  case  was  two  thousand,  two  hun- 
dred and  twenty-five  dollars.  The  manner  in  which  the  pen- 
alty was  inserted  in  the  bond  was  thus — ^'*two  two  hun- 
dred and  twenty-five  dollars,  gold  coin."  There  was  no  at- 
tempt to  reform  the  instrument,  or  supply  the  omission  by 
parol  evidence.  The  court  construed  the  whole  instrument 
together,  according  to  its  obvious  intention,  as  though  the 
word  ^*  thousand "  had  been  inserted  in  the  blank  space,  to 
conform  it  to  the  amount  of  the  demand.^  It  is  not,  however, 
a  defense  to  the  bond,  or  rather,  it  is  no  escape  from  liability 
on  the  bond,  that  it  has  been  destroyed,  and  cannot  be  pro- 
duced on  the  trial.^  The  mere  fact  that  the  bond  is  signed  by 
an  agent  in  such  inanner  as  not  to  bind  his  principal  does  not 
render  the  bond  void,  if  it  be  so  executed  as  to  bind  the  agent 
as  principal.^  Nor  is  it  a  defense  to  an  action  on  the  under- 
taking that  it  is  not  in  conformity  to  the  statute,  provided  it 
be  a  good  common  law  bond.^  The  defenses  of  infancy,  cov- 
erture, or  other  legal  incompetency  to  contract  may  be  inter- 

1  Benedict  v.  Bray,  2  Cal.  261. 

>  Copeland  v.  Cunningham,  63  Ala.  394. 

*  Copeland  v.  Cunningham,  63  Ala.  391. 

^Frankel  v.  Stern,  44  Cal.  168;  Citing,  The  People  v.  Judges  of  Oneida,  1 
Wend.  28;  Teall  v.  Van  Wyck,  10  Barb.  379;  Coles  v.  Hulme,  8  Bam.  &  Cress. 
668;  Waugh  v.  Russell,  1  Marsh.  214. 

s  Bennett  v.  Brown,  20  N.  Y.  99.  In  this  case  a  bond  was  executed  and  deliv- 
ered to  the  justice,  to  be  held  by  him  until  satisfied  by  the  plaintiff  that  no 
bond  was  required.  This  plaintiff  did  to  the  satisfaction  of  the  justice,  and 
the  bond  was  delivered  up  and  destroyed.  Plaintiff  in  the  attachment  suit 
was  held  liable  on  the  bond. 

«  Stewart  v.  Katz,  30  Md.  334;  Frost  v.  Cook,  7  How.  (Miss.)  367. 

7  Barnes  v.  Webster,  16  Mo.  268;  67  Am.  Dec.  232. 
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posed  to  the  action ;  but  it  has  been  held,  that  it  would  not  be 
defeated  bj  showing  the  insanity  of  the  attachment  plaintiff 
at  the  time  he  executed  the  instrument,  where  it  appeared  that 
he  was  in  the  habit  of  transacting  his  own  business,  and  there 
was  no  evidence  that  the  defendant  knew  of  such  insanity 
at  the  time  the  bond  was  executed*^  It  b  no  defense  to  the 
action,  that  the  bond  was  not  given  until  after  the  writ  issued.* 
So  it  is  held  no  defense,  that  the  statute  under  which  the  at- 
tachment was  sued  out  is  unconstitutional  and  void.^^  When 
there  are  technical  defenses  which  might  have  availed  the 
party  defending,  if  raised  in  the  court  below,  they  must  in 
general  be  urged  there,  or  they  will  not  be  noticed  on  appeal.^ 
When  the  obligors  in  the  bond  are  sued  on  their  undertaking, 
they  cannot  deny  that  the  attachment  was  issued  as  recited  in 
the  bond.^'  It  is  no  defense  for  the  surety,  when  sued,  to  show 
that,  thinking  the  matter  ended  when  default  was  entered  in 
the  attachment  suit,  he  delivered  up  certain  securities,  held  by 
him  from  the  plaintiff  for  his  own  indemnity  against  the  lia- 
bility assumed.^  Nor  is  the  action  on  the  bond  for  such  spe- 
cial damages  as  are  covered  by  it,  barred  by  a  former  action  for 
malicious  attachment,  though  the  special  damages  might  have 
been  sued  for  in  such  former  action.  The  attachment  defend- 
ant is  regarded  as  entitled  to  elect  whether  he  will  proceed 
against  the  plaintiff,  in  the  action  for  malicious  attachment, 
for  such  special  damages,  or  reserve  the  cause  of  action  for  a 
suit  against  the  obligors  in  the  bond.^^ 

§  305.  Belief  in  the  Allegations  of  the  Affidavit  aa  a  De- 
fense.— The  defendant  cannot,  in  general,  rely  upon  the  good 
faith  in  which  he  swears  to  the  allegations  of  the  affidavit,  nor 
the  strength  of  his  belief  in  their  truth.  As  the  matter  in 
issue  in  the  trial  of  the  traverse  is  not  the  fact  of  plaintiff's 
belief  in,  but  the  truth  of,  the  allegations,  so  in  an  action  on 

>  Behrens  v.  McKenzie,  23  la.  333. 

»  Bumpter  v.  Wilsou,  1  Ind.  144. 
^  State  V,  Stark,  75  Mo.  666. 
"  Northrup  v.  Garrett,  17  Hun.  (N.  Y.)  497. 
u  Love  V.  Kidwell,  4  Blackf.  663. 
u  Kerr  v.  Reece,  27  Kan.  469. 
u  HaU  v.  Forman,  (Ky.)  L.  Bep.,  Sept  1883. 
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the  bond,  the  same  test  is  applied  to  determine  whether  the 
judgment  shall  be  for  the  plaintiff  or  the  defendant.^  If  the 
attachment  was  wrongful,  either  in  law  or  in  fact,  the  party 
injured  thereby  is  not  prevented  from  recovering  on  the  bond, 
merely  because  the  obligors  believed  it  to  be  rightfully  sued 
out.^  But  this  rule  can  only  be  called  general,  for  the  reason 
that  it  obtidns  in  a  greater  number  of  States.  It  is  subject  to 
an  exception  that  is  a  complete  abrogation  of  the  rule  within 
the  particular  jurisdiction.  In  Iowa,  it  seems  to  be  uniformly 
held  that  the  belief  of  the  plaintiff  in  attachment,  and  his  rea- 
son to  believe  the  allegations  in  the  affidavit,  furnish  a  complete 
defense  to  an  action  on  the  bond  for  wrongfully  suing  out  the 
attachment.^  In  the  action  on  the  bond,  it  must  be  alleged 
and  proven  that  the  plaintiff  in  attachment  had  no  reasonable 
ground  for  believing  the  allegations  of  the  affidavit  to  be  true, 
and  to  prove  this,  the  declarations  of  the  attachment  plaintiff, 
not  made  with  direct  reference  to  the  attachment,  are  not  com- 
petent evidence  against  him.^ 

§  306.    What  may  be  Shown  in  Mitigation  of  Damages — 

But  some  of  the  facts  that  have  been  excluded  as  defenses  to 
the  action  on  the  bond  may,  nevertheless,  be  shown  in  mitiga- 
tion of  the  damages  to  be  assessed  in  favor  of  the  defendant  in 
the  attachment.  Thus,  it  is  no  defense  to  an  action  on  an  at- 
tachment bond,  that  after  dissolution  the  property  was  seized 
under  a  new  writ,  and  was  sold  to  pay  the  debt  upon  which  it 
was  originally  taken ;  yet  these  facts  may  be  shown  in  reduc- 
tion of  the  damages  claimed.^  So,  when  suit  is  brought  on 
the  bond,  it  is  held  that  it  may  be  shown  that  other  grounds  of 
attachment  than  those  alleged  in  the  affidavit  existed ,  that  the 
defendant  in  attachment  was  in  embarrassed  circumstances 
when  the  writ  was  issued,  and  that  there  were  other  attach- 

1  Alexander  v.  Hatchison,  9  Ala.  S25;  CharchiU  v.  Abraham,  22  111.  456.  Bat 
see  Winchester  v.  Coz,  4  G.  Greene,  121;  Bunt  v,  Bheom,  62  Iowa,  619;  Baver 
v.  Webster,  3  Iowa,  602. 

s  Pettit  17.  Mercer,  S  B.  Mon.  61. 

*  Barton  v.  Knapp,  14  la.  196;  Winchester  v.  Cox,  4  G.  Greene,  121;  Vorse  v, 
Phillips,  37  la.  428;  Bant  v.  Rheum.  52  la.  619. 

^  Barton  v.  Knapp,  14  la.  196;  Mahnke  v.  Damon,  3  la.  107;  Carey  t;  GnnnK 
son.  61  la.  202. 

^  Earl  V,  Spooner,  3  Denio,  240. 
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tnents  pending  against  liim,  of  which  the  defendant  In  the  ac- 
tion on  the  bond  had  notice ;  but  these  facts  may  be  showny 
not  as  absolute  defenses  to  the  action,  but  merely  for  the  pur- 
pose of  overcoming  any  inference  of  malice  in  suing  out  the 
attachment,  and  in  mitigation  of  damages.^  But  it  is  neither 
a  defense  to  the  action,  nor  a  matter  to  be  shown  in  mitigation, 
that  the  attachment  was  issued  under  a  void  writ.'  If  this 
fact  appears  for  any  purpose  to  figure  in  the  assessment,  it 
should  be  in  aggravation  rather  than  in  mitigation^ 

s  lockhait  V.  Woods,  3S  Ala.  631. 
^^Eally  v.^Aioheri  iSBarb.  68, 
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§  307.  The  Extent  of  Plaintiffs  LiablUty.— The  liabUity 
assumed  by  plaintiff  in  suing  6ut  an  attachment  is  not  sub- 
ject to  the  same  limitations  that  apply  to  the  obligors  in  the 
attachment  bond.  He  is  liable  either  directly  or  indirectly  to 
the  full  extent  of  the  bond,  to  the  defendant  whose  property 
is  seized,  where  such  seizure  proves  to  be  wrongful,  whether 
intentionally  wrongful  or  not.  He  may  be  required  to  pay 
the  full  penalty  of  the  bond,  either  directly  to  the  obligee,  or 
to  those  who  assume  the  obligation  in  his  behalf.  In  addi- 
tion to  this,  he  may  be  held  liable  to  the  defendant  beyond 
the  penalty  of  the  undertaking  for  injuries  resulting  from  a 
malicious  attachment ;  and  he  may  be  called  upon  to  respond 
in  damages  to  a  third  person  whose  property  has  been  unlaw- 
fully taken  under  the  writ,  to  whatever  extent  such  party 
may  be  injured  by  the  taking.  His  liability  under  the  bond  is 
limited  by  the  penalty  expressed  in  the  instrument,  and  as  a  rule 
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will  not  extend  beyond  a  sum  which  is  strictlj  compensatorj 
for  direct  pecuniary  lo88,^  and  is  only  for  the  losses  suffered 
by  the  defendant.^  But  his  general  liability  extends  farther 
in  both  directions,  while  embracing  that  of  the  bond.  He 
may  become  liable  to  any  one  injured,  and  to  any  amount  of 
such  injury,  even  though  it  exceed  the  value  of  the  property, 
or  the  amount  of  the  demand,  or  both.  The  injuries  may  be 
mediate  or  immediate,  if  they  can  be  clearly  proven.  Such, 
at  least,  is  the  doctrine  which  obtains  in  most  of  the  States, 
whether  the  bond  is  required  only  for  the  indemnity  of  de- 
fendants, or  for  that  of  other  parties  injured  by  the  attach- 
ment. 

Enough  has  been  said  of  the  liability  of  obligors  in  the  at- 
tachment bond,^  and  it  only  remains  to  examine  these  other 
sources  of  liability. 

§  308.  Liability  to  Third  Persons.— When  the  property  of 
any  one,  other  than  the  defendant  in  the  action,  is  levied  on, 
the  act  is  a  wrong  committed  against  the  owner,  regardless  of 
the  regularity  of  the  prior  proceedings,  though,  where  the  at- 
tachment is  void,  all  the  participants  in  the  wrong  are  liable 
with  the  plaintiff.^  But  the  plaintiff's  liability  does  not  de- 
pend upon  the  invalidity  of  the  writ.  He  is  liable  for  directing 
the  levy,  by  himself  or  his  agents,  whenever  the  wrong  prop- 
erty is  seized.^  And  even  where  the  levy  is  made  by  the 
officer  against  plaintiff's  directions,  if  he  subsequently  ratify 
the  act  by  giving  a  bond  of  indemnity  to  the  officer,  he  be- 
comes responsible  as  though  the  seizure  had  been  made  by  his 
express  authority.*  A  levy  upon  specific  articles  of  partner- 
ship property,  in  an  action  against  one  of  the  copartners,  and 

1  AnU,  §§  296»  M. 

s  Ante,  §  297. 

»  Ante,  Ch.  XXH. 

1  Vose  V.  Woods,  26-  Huxl  486. 

s  Marsh  v.  Backus,  16  Barb.  483;  Shaff  v.  Morgan,  9  Mart.  (La.)  592;  Wood- 
berry  V,  Long,  8  Pick.  643;  Meade  v.  Smith,  16  Conn.  316;  Caldwell  v,  Arnold, 
8  Minn.  205;  Ford  v.  Dyer,  26  Miss.  243;  Sangster  v.  Commonwealth,  17 
Gratt.  124. 

*  Knight  V.  Nelson,  117  Mass.  458;  Oestrich  v.  Greenbanm,  9  Hun.  (N.  Y.) 
242.  The  plaintiff  is  held  to  have  ratified  the  seizure,  when  he  defends 
against  the  claim  made  by  the  owner.— Perrin  v,  Claflin,  11  Mo.  13, 


J 


589  THE  LIABILITY  INCUREEI>  BT  PLAINTIFF.        §   809 

selling  It  as  his,  is  a  trespass  against  the  firm,  for  which  both 
partners  may  join  in  an  action  for  damages.^  And  where  such 
plaintiff  brings  his  action  on  a  fictitious  claim,  for  the  purpose 
of  preventing  a  genuine  creditor  from  making  his  claim 
against  the  same  debtor,  it  has  been  held  that  the  parties 
would  be  liable  for  conspiracy .*  The  only  way  in  which  the 
plaintiff  can  avoid  liability  for  a  wrongful  levy  of  this  descrip- 
tion is,  by  refusing  to  support  the  ofiScer  in  making  it,  or 
leaving  su«h  ofiicer  to  levy  upon  the  property  as  he  sees  fit.^ 
If  the  property  is  seized  by  direction  of  an  agent,  the  principal 
cannot  be  held  liable,  unless  the  direction  of  the  levy  was 
within  the  scope  of  the  agent's  authority.  But  if  the  agent 
has  a  general  authority  to  do  all  that  is  requisite  to  perfect 
the  attachment,  the  principal  will  be  liable  for  his  directing 
the  seizure  of  the  wrong  property.^  But  where  the  plaintiff 
takes  no  part  in  the  levy,  either  by  himself  or  his  authorized 
agent,  he  cannot  be  held  liable  if  the  officer,  disobeying  the 
mandate  of  the  writ,  levies  upon  the  property  of  a  third 
person.^  Nor  will  plaintiff  be  held  liable  where  he  notifies  the 
claimant  that  the  property  is  released,  before  the  same  has 
been  removed  or  injured.®  Where  two  or  moreattaching  cred- 
itors have  been  guilty  of  a  joint  trespass,  they  are  jointly  liable ; 
otherwise  they  are  liable  sevenJly.^ 

§  309.    When  Liable  to  Defendant  for  Seizure  of  Exempt 

Property. — If  attached  property  be  claimed  as  exempt,  a  cer- 
tain course  is  generally  pointed  out  by  statute  for  the  officer 
to  pursue.  He  cannot  demand  indemnity,  and  hold  the  prop- 
erty subject  to  the  judgment  in  violation  of  defendant's  rights 
in  the  premises.  Hence,  it  is  doubtful  whether,  under  ordinary 
circumstances,  the  liability  for  such  a  seizure  could  be  cast 
upon  the  plaintiff  without  his  active  participation.     Such  a 

*  Haynes  v.  Ejiowles,  36  Mich.  407. 

ft  Adams  v.  Paige,  7  Pick.  M2. 

ft  Marsh  t7.  Backus,  16  Barb.  483 ;  Oestrich  v.  Greenbawn,  16  N.  Y.  Sap.  Ot  242. 

7  Munn  o.  Commission  Co.,  15  Johns. 44;  Nixon  v.  Palmer,  8  N  Y  398;  Ti^d, 
§816. 

ft  Bntler  v.  Borders,  6  Blackf.  160;  Bvarts  v.  Hyde,  91  Vt  188     Sec  Gioss  v 
Elliot,  69  Me.  387;  Michels  v.  Stork,  44  Mioh.  2. 

»  Bailey  v.  Adams,  14  Wend.  201. 

ift  Feohbeim«r  v.  Kat.  Szoh.  Bank,  81  GratI  6SI. 
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bond  of  indemnitj  being  to  save  the  officer  harmless  from  the 
effects  of  an  unlawful  act,  could  not  be  enforced  against  the 
plaintiff  either  hj  the  defendant  or  the  officer.     The  plaintiff 

*  

is  not  liable  for  the  acts  of  the  officer  in  failing  to  set  off  the 
debtor's  exemptions,  nor  for  refusing  to  allow  the  latter  to  se- 
lect property  claimed  as  exempt.^  Nevertheless,  it  has  been 
held,  that  where  exempt  property  has  been  seized  in  attach- 
ment, and  the  plaintiff,  with  knowledge  of  such  wrongful 
seizure,  becomes  the  purchaseri  he  will  become  liable  to  the 
debtor.^ 

§  310.    IKaUcloiis  Aliaolments.— What  Clonstitntes  Malice. — 

But  bj  far  the  most  onerous  liability  imposed  upon  the  plain- 
tiff, independent  of  his  liability  as  a  party  to  the  bond,  is  that 
which  arises  where  the  attachment  is  not  only  vyrongful  but 
malicioua.  Malice,  as  the  word  is  used  in  this  connection, 
means  any  improper  motive,  and  does  not  necessarily  imply 
malignity,  wantonness,  nor  maliciousness  in  the  ordinary  sense.^ 
The  attachment  of  a  person's  property  by 'the  plaintiff,  know- 
ing that  he  has  no  cause  of  action  against  the  owner  thereof, 
is  sufficient  to  show  malice.^  And  where  there  is  an  entire 
want  of  a  cause  of  action,  in  the  absence  of  evidence  to  the 
contrary,  the  jury  may  infer  plaintiff's  knowledge  that  his  ac- 
tion was  groundless.^  When  the  act  is  wrongful,  and  is  not 
based  upon  reasonable  grounds  of  belief  in  its  rightfulness,  it 
is  malicious,  and  actionable  as  such.^  So  where  the  affidavit 
to  the  statutory  grounds  of  attachment  is  shown  to  be  willful- 
ly false,  though  the  indebtedness  be  admitted  or  clearly  estab- 
lished on  the  trial,  a  case  of  malicious-attachment  is  made  out.^ 
The  doing  of  a  wrong  or  unlawful  act,  knowing  it  to  be  such, 
constitutes  malice,  and  ordinarily  one  is  presumed  to  know  the 
law.  As  a  consequence  of  this  principle,  it  was  held  that  one 
making  use  of  replevin,  where  it  would  not  lie,  in  the  absence 

1  Mlobels  V.  Stork,  44  Mich.  2. 

s  Horphy  v.  Sherman,  25  Minn.  196.   See  Gftmble  o.  Bhyne,  80  N.  0.  IBSL 

1  Dnrr  v.  Jackson,  59  Ala.  203. 

a  Myers  O.Wright,  44  la.  38;  Harger  o.  Spoffoxd,  46  la  It 

*  Ives  t;.  Bartholomew,  9  Conn.  309. 
^  Spengler  v.  Davy,  15  Gratt.  381. 

•  TomUnson  o.  Wanier,  9  Ohio,  108;  Kelson  o.  nan1fl]iion»  82  BL  64& 
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of  proof  to  the  contrary,  would  be  presumed  to  know  that  it 
was  not  the  proper  remedy.^  An  absence  of  good  faith  in 
making  the  allegations  in  the  affidavit,  or  of  affiant's  belief  in 
th^ir  truth,  Is  shown  bj  the  fact  that  he  had  no  reasonable 
grounds  to  belieye  in  them  at  the  time  they  were  made,  and 
hence,  that  the  attachment  was  sued  out  without  probable 
cause;  and  this  makes  out  a  case  of  malice,  as  clearly  as 
though  the  proceeding  was  instituted  through  the  most  cor- 
rupt of  motives.  When,  as  a  matter  of  fact,  there  is  no  debt 
due  from  defendant  to  plaintiff,  there  can  be  no  good  faith  in 
swearing  to  the  contrary,  or  in  taking  steps  against  defendant 
which  are  only  warranted  when  such  debt  exists.  There  can 
be  no  reasonable  ground  to  believe  what  plaintiff  must  know 
not  to  be  true.^  And  the  same  is  true  where  the  debt  is  not 
due  as  alleged,  and  the  affidavit  contains  other  allegations, 
the  falsity  of  which  must  have  been  known  to  the  plaintiff.^ 
Proceeding  by  attachment,  '^  without  a  shadow  of  law  to  justi- 
fy it,"  has  been  held  sufficient  to  constitute  malice.^  The  at- 
tachment defendant  was  the  owner  of  a  ship,  which  plaintiff 
claimed  had  collided  with  his  own  through  the  carelessness  of 
defendant.  After  waiting  a  year,  the  injured  party  attached 
the  offending  vessel,  and  interrupted  the  business  of  the  own- 
er ;  and  in  the  action  for  malicious  attachment,  the  court  held 
that  it  was  not  error  to  reject  evidence  of  defendant's  cause 
of  action,  as  that  was  not  in  issue.  He  might  have  prosecut- 
ed his  suit  for  the  damages  sustained  by  an  ordinary  action  ; 
but  having  chosen  to  pursue  the  harsh  remedy  of  attachment, 
in  order  to  vex  and  distress  his  adversary,  did  so  at  his  peril, 
and  must  look  well  to  the  legality  of  the  proceedings.^^ 

§  311.  Malioe  Essential  to  the  Action.— The  bringing  of  a 
fruitless  civil  action  is  not  necessarily  actionable.  Even  where 
statutory  modes  of  procedure  are  employed,  which  may  be  ex- 
tremely harassing  to  the  defendant,  it  does  not  render  the 
plaintiff  liable  to  an  action  for  damages  brought  by  the  de- 

«  WUlB  0.  Koyes.  12  Pick.  824. 

f  Myers  v.  Wright.  44  la.  38;  Harger  tK  Spofford,  46Ia  lU 

>  Nelflon  V.  Danielson,  82  lU.  540. 

*  Boon  o.  Maul,  3  N.  J.  L.  862. 

30  Boon  v.  Maul.  3  K.  J.  L.  862. 
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fendant.  But  this  etatement  is  subject  to  the  proriso,  that 
the  action  is  brought  in  good  faith.  It  is  also  subject  to  such 
statutory  exceptions  as  may  exist.  Ordinarily,  however,  the 
only  remedy  the  defendant  in  attachment  can  have  against  the 
plaintiff  for  the  wrongful  suing  out  of  an  attachment  against 
him»  where  the  suit  is  without  malice,  is  by  an  action  on  the 
bond.  Where  the  statute  provides  no  bond  for  his  indemnity, 
and  does  not  render  the  plaintiff  liable  for  mere  errors  of 
judgment  or  mistakes  of  procedure,  in  case  his  action  fails  he 
can  only  be  held  liable  for  maliciously  prosecuting  his  action 
against  defendant.^  Where  malice  or  want  of  probable  cause 
for  the  attachment  is  not  alleged  or  proven,  there  can  be  no 
recovery.^  It  was  accordingly  held  proper  to  instruct  the 
jury,  that  if  defendant  did  not  sue  out  the  attachment  with 
malice,  or  from  a  disposition  to  harass  plaintiff,  but  honestly 
believed  that  he  had  reasonable  and  probable  cause  to  sue  it 
out,  then  plaintiff  could  not  recover.^  When  the  process 
issued  is  legal,  plaintiff  is  answerable  only  for  the  malicious 
abuse  of  it,  and  where  the  circumstances  raise  no  inference 
of  malice,  actual  malice  must  be  proved.^  It  is  also  held  that 
in  the  action  plaintiff  must  show  malice  and  want  of  probable 
cause,  as  no  action  lies  for  irregularly  suing  out  the  attach- 
ment, but  only  where  it  is  sued  out  for  the  purpose  of  oppres- 
sion and  wrong.^  It  is  also  decided  that  the  action  will  not 
lie  unless  the  plaintiff  in  attachment  knew  that  he  had  no 
cause  of  action,  and  also  that  he  acted  maliciously.^  But  this 
reads  like  an  accumulation  of  synonymous  terms.  The  fact 
that  a  party  bringing  an  action  by  attachment,  knowing  that 
he  has  no  cause  of  action,  will,  under  most  statutes,  prove  that 
he  acted  maliciously  in  employing  the  harsh  remedy.     He  may 

1  Preston  v.  Cooper)  1  Dill.  O.  G.  589;  Sledge  v.  McLaren,  29  Oa.  64. 
3  Carey  v.  Gunnison,  51  la.  202;  Day  v.  Bach,  46  N.  Y.  Sup'r  Ct.  460;  King 
V.  Montgomery,  60  Cal.  115;  Lindsay  v.  Lamed,  17  Mass.  190. 

*  Benson  v.  MoCoy,  96  Ala.  710;  McKellar  v.  Coach,  34  Ala.  336;  Marshall  v, 
Betner,  17  Ala.  832.  Contra,  Donnell  v,  Jones,  13  Ala.  490l  Also,  Sea  u. 
Greenwood,  21  Ala.  491— where  it  is  held  that  action  on  the  case  will  lie  for 
wrongful  attachment.— Kirksey  v,  Jones,  7  Ala.  622. 

*  McCullough  v.  Grishobber,  4  Watts  &  S.  201;  Alexanders.  Harrison,  38 Mo. 
258. 

'  Williams  v.  Hunter,  3  Hawks  (N.  C.)  545;  14  Am.  Dec.  597. 

*  Alexander  v.  Harrison,  38  Mo.  258;  Culbertson  v.  Cabeen,  29  Tex.  247. 
But,  see  Boon  v.  Maul,  3  N.  J.  L.  8C2;  Supra,  §  307. 
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have  a  cause  of  action,  and  at  the  same  time  know  that  he  had 
no  ground  for  aUachment,  which  would  almost  necessarily  in- 
troduce an  element  of  malice  into  the  proceeding.  The  main 
points  of  distinction  between  actions  for  malicious  prosecution 
of  attachment,  and  actions  on  the  bond  for  wrongfully  suing 
out  the  writ  are,  that  in  the  former  the  remedy  is  more  com- 
plete as  to  the  damages  sustained,  as  the  recovery  is  not  con- 
fined strictly  to  such  damages  as  are  direct  and  proximate,  or 
even  compensatory  for  the  pecuniary  loss ;  but  malice,  either 
express  or  inferential,  must  be  shown.  In  the  latter,  the 
measure  of  damages  is  strictly  limited  by  the  penalty  of  the 
bond,  and  within  that  limit  only  actual,  proximate  injuries, 
which  may  be  fully  compensated  in  money,  can  be  recovered ; 
but  to  establish  the  wrongfulness  of  the  attachment  it  is  not 
necessary  to  show  malice,  or  the  want  of  probable  caujse,  in 
suing  out  the  writ.'^ 

§  312.  MaUce  Established  by  Inference. — Malice  being  the 
gist  of  the  action  against  plaintiff,  it  follows  that  the  burden 
of  proof  is  upon  the  plaintiff  in  the  action  who  was  defendant 
in  the  attachment.^  But  it  does  not  follow  that  the  evidence 
must  be  more  direct  or  conclusive  than  that  which  will  suffice 
to  prove  any  other  disputed  fact.  The  evidence  being  of  good 
faith  and  intention,  it  would^  in  most  cases,  be  impossible  of 
proof,  if  it  could  not  be  inferred  from  circumstances.  It  has 
been  decided  that,  in  a  suit  for  malicious  prosecution  of  an  at- 
tachment suit,  where  the  plaintiff  in  attachment  had  no  prob- 
able cause  to  believe  the  facts  alleged  in  the  affidavit,  and  they 
were  untrue,  malice  might  be  presumed.^  But  this  must  not 
be  considered  as  a  conclusive  presumption,  or  presumption  of 
law.     For  the  question  of  probable  cause  is  for  the  jury,  and 

7  Lawrence  v,  Hagerman,  06  III.  6S;  8  Am.  B.  674;  MitoheU.  v.  Mattingly,  1 
Met.  (Ky.)  237;  Wilson  v.  Outlaw,  Minor  (Ala.)  367;  McLanghlin  v.  Davis,  14 
Kan.  168;  Myers  v.  Farrell,  47  Miss.  281;  Accessory  Transit  Co.  v.  McCerren,  13 
La.  An.  214;  Donnell  v.  Jones,  13  Ala.  490.  In  Wisconsin  it  is  held,  that  an 
independent  action  cannot  be  maintained  for  wrongfully  suing  out  an  attach- 
ment; but  that  such  damages  must  be  recovered  in  the  attachment  suit.— 
Ashland  Board  of  Sui)ervisor8  v,  Stahl,  48  Wis.  593. 

1 0'Grady  v.  Julian,  34  Ala.  88,  citing  2  Greenl.  £v.,  §  454;  Dent  v.  Smith,  58 
la.  262. 

>  Boseman  v,  Shaw,  87  Ark.  160;  Bemheim  v,  Orum  (Tex.) L.  Bep.,  Kov.  1884. 

L  Axi'ACH.— 38. 
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from  this  they  may  infer  malice.^  It  seems  almost  an  irresistr 
ibie  conclusion  when  the  want  of  probable  cause  is  established, 
that  the  attachment  was  maliciously  sued  out ;  but  it  has  been 
so  tempered  and  qualified  by  the  courts  that  it  cannot  be 
safely  laid  down  as  the  general  doctrine.  On  principle^  it 
may  be  stated  with  confidence,  that  malice  is  a  legal  conclu- 
sion from  evidence  of  want  of  probable  cause ;  but  the  author- 
ities will  not  be  found  to  support  the  statement.^  Thus,  it  is 
said  that  malice  is  tiot  an  inference  of  law  from  want  of  prob- 
able cause,  but  is  an  inference  of  fact  to  be  drawn  by  the  jury 
from  the  circumstances  of  the  case.*^ 

§  313.  The  Question  of  Pr(d)abl6  Cause. — ^The  want  of  prob- 
able cause,  or  reasonable  grounds  of  belief  in  the  rightfulness 
of  the  attachment,  lies  at  the  foundation  of  malice.  It  is  the 
fact  from  which  malice  may  be  inferred,^  and  may,  in  turn,  be 
inferred  from  other  facts,  as  the  falsity  of  the  affidavit,  that 
the  debt  was  not  due,  and  the  like.^  It  is  not  sufficient  to  al- 
lege that  the  suit  was  without  good  cause,  as  this  is  only 
ground  for  an  action  for  wrongful  attachment.^  But  wher» 
the  admissions  of  the  pleadings,  together  with  such  evidence 
as  was  offered,  showed  that  the  attachment  was  issued  in  di- 
rect contravention  of  a  statute  forbidding  the  employment  of 
the  remedy  where  the  debt  was  secured  by  mortgage  ;  and  it 
also  appearing  from  the  evidence  that  one  of  the  plaintiffs  in 
the  attachment  not  only  knew  this,  but  was  also  aware  of 
the  fact  that  the  debt  was  not  due ;  and  that  they  (the  plain- 
tifiEs)  *^  knew  it  would  not  stick  or  hold,  because  we  had  a 
mortgage  scQurity  for  the  debt " ;  it  was  held  that  the  absence 
of  probable  cause  was  clearly  established.  There  was  not  ^  a 
suspicion  founded  on  circumstances  sufficiently  strong  to  war- 
rant a  reasonable  man  in  the  belief,"  that  there  was  a  cause 
of  action  upon  which  an  attachment  could  issue,  and  the  court 
was  warranted  in  so  instructing  the  jury.^    Few  cases  can  be 

*  WiUis  ti.  McNeill,  57  Tex.  47fi. 
^  Mayfield  v.  Cotton,  21  Tex.  1. 

»  Willis  V,  McNeill,  67  Tex.  475;  HoUiday  v.  Sterling,  62  Mo.  321. 
1  Grant  v.  Denel,  3  Rob.  (La.)  17. 
>  Nelson  v.  Danielson,  82  111.  545. 

•  MltcheU  V.  Mattinffly,  1  Met.  (Ky.)  237. 
«  Kinsey  v.  Wallace,  36  Cal.  462. 
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found  60  strong  as  this,  faowever,  and,  as  a  general  rule,  the 
question  of  probable  cause  or  grounds  of  belief  will  be  left  to 
the  jury.  And  where  the  conduct  of  the  debtor  is  of  so  sus- 
picious a  character,  as  to  render  attachment  a  measure  of  rea- 
sonable precaution  on  the  part  of  the  creditor,  it  cannot  be  said 
that  the  latter  acts  without  probable  cause,  or  with  malice, 
although  it  also  appears  that  the  debtor  had  no  fraudulent  in- 
tent.** But  where  goods  of  a  perishable  nature  were  seized 
under  an  attachment  wrongfully  obtained,  and  plaintiff  re- 
fused to  permit  their  surrender  on  payment  of  the  sum  due ; 
but  demanded  more  than  twice  the  demand,  and  a  release 
from  all  liability,  the  case  was  considered  a  proper  one  to  be 
brought  for  malicious  attachment,  and  the  evidence  was  suf- 
ficient to  show  an  absence  of  probable  cause.®  A  good  def- 
inition, or  rather  explanation,  of  what  is  meant  by  probable 
cause  for  the  attachment  is :  ^^  A  belief  by  the  attaching  cred- 
itor in  the  existence  of  the  facts  essential  to  the  prosecution 
of  the  attachment,  founded  upon  such  circumstances  as,  sup- 
posing him  to  be  a  man  of  ordinary  caution,  prudence  and 
judgment,  were  sufficient  to  produce  that  belief."^  It  is  not  in 
every  case  essential,  that  the  party  bringing  the  action  for  ma- 
licious prosecution  shall  be  able  to  show  in  support  of  his  al- 
legation of  want  of  probable  cause,  that  the  attachment  suit 
was  decided  in  his  favor.  Such  proof,  it  is  held,  is  only  re- 
quired where  he  had  an  opportunity  to  make  a  defense  to  the 
action.^  But  when  he  has  enjoyed  such  opportunity  he  can- 
not, in  the  subsequent  action,  show,  for  the  purpose  of  im- 
peaching the  attaching  creditor's  cause  of  action,  that  most  of 
the  debt  sued  for,  and  for  which  judgment  was  obtained,  was 
for  usurious  interest.  The  judgment  is  conclusive  as  to  the 
legality  of  the  demand,  until  reversed,  set  aside,  or  its  validity 
impaired  in  a  proper  proceeding  by  some  court  of  competent 
jurisdiction.^  Where  the  trial  and  judgment  in  the  attach- 
ment suit  does  not  necessarily  involve  the  existence  of  probable 
cause  for  the  attachment,  the  plaintiff  in  the  action  for  ma- 

s  McCulloagb  v.  Grishobber,  4  Watts  &  8.  201. 

•  Spaids  V.  Barrett,  57  111.  289;  11  Am.  B.  10.^ 
7  Spengler  v.  Davy,  15  Gratt  381. 

>  Bamp  V,  Betts,  19  Wend.  421. 

•  Jones  V.  Kirksey,  10  Ala.  838^ 
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licious  prosecution  need  not  aver  nor  prove  the  termination  of 
the  attachment  suit ;  nor  that  the  attachment  was  dissolved,  or 
otherwise  disposed  of,  adversely  to  the  attaching  creditor.^ 
But  when  the  case  is  not  one  where  the  judgment  in  attach- 
ment has  gone  against  defendant  with  no  opportunity  to  be 
heard,  and  there  is  no  special  reason  why  the  judgment  of 
the  court  in  which  the  original  suit  was  tried  should  not  be 
conclusive,  he  will  be  held  to  the  averment  and  proof  of  a 
judgment  or  determination  of  the  attachment  favorable  to  him- 
self ;  or  such  judgment  will  be  taken  to  have  been  against  him, 
and  will  be  held  conclusive  upon  the  question  of  probable 
cause,^^ 

No  inconsiderable  part  of  the  facts  which  go  to  make  up 
the  cause  of  attachment  may  be,  to  the  creditor,  subject  of 
honest  doubt  and  hesitancy.  The  slightest  indication  may  suf- 
fice to  turn  him  one  way  or  the  other.  He  may  be  forced  to 
accept  and  act  upon  mere  indications,  as  though  they  were 
ascertained  facts ;  and  he  should  not  be  held  to  the  strictest 
account  where  he  takes  counsel  of  his  apprehensions,  and 
causes  the  wrongful  issue  of  the  writ  against  his  debtor.  If 
he  acts  upon  a  genuine  beliefs  though  that  belief  is  not  un- 
mixed with  doubt,  if  it  is  not  utterly  groundless,  he  cannot  be 
said  to  have  acted  maliciously.  On  the  other  hand,  if  he  be 
thoroughly  convinced  that  he  has  no  ground  of  attachment ; 
if,  in  spite  of  evidence,  his  mind  is  satisfied  that  there  is  no 
ground  for  attaching  property,  and  he  sets  the  process  in  motion 
to  accomplish  some  ulterior  purpose,  he  cannot,  when  sued  for 
malicious  prosecution  of  the  attachment,  defend  himself  by  an 
appeal  to  the  rejected  evidence,  and  say  that  he  might  have  so 
believed  because  he  had  reasonable  grounds  therefor.^^  It  is 
held,  in  a  somewhat  recent  case,  that  the  fact  that  plaintiff,  in 
suing  out  the  attachment,  followed  the  advice  of  counsel, 
does  not,  as  a  matter  of  law,  repel  the  inference  of  malice 
which  may  be  drawn  from  other  circumstances.  This  fact 
with  others,  must  go  to  the  jury.^ 

^  Fortman  v.  Bottler,  8  Ohio  St  648. 

u  Feaxle  v.  Simpson,  2  HI.  80;  Plzley  v.  Beed,  26  MiiUL  SOL 

"^  Spengler  v.  Dary,  16  Gratt.  381. 

u  Bemheim  v.  Cram  (Tex.)  L.  Bep.,  Nov.  1884. 
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§  314  The  Oronnds  of  Belief.— Advice  of  Gonnsel.— The 
eources  of  knowledge  or  information  upon  which  the  creditor 
may  rely  are  various,  the  chief  question  being  whether  the 
information  or  knowledge  of  facts  are  sufficient  to  carry  con- 
viction to  the  mind  of  the  party  interested.  It  is  held  a  suf- 
ficient defense  to  the  charge  of  malice,  that  the  attaching 
creditor  acted  under  legal  advice,  and  pursued  the  course 
recommended  by  counsel.^  And  for  this  purpose,  it  was  held 
competent  for  an  attorney  to  testify  to  the  advice  given  to  the 
party  by  another  with  whom  the  witness  was  associated.^ 
But  it  cannot  be  accepted  as  a  conclusive  negation  of  malice, 
or  want  of  probable  cause,  that  the  suit  was  under  the  direc- 
tion of  an  attorney  and  counselor-at-law,  though,  when  so  con- 
ducted, it  is  presumed  that  everything  is  done  by  his  advice. 
If  such  were  the  case,  there  can  be  no  such  thing  as  a  recov- 
ery for  malicious  prosecution  of  an  attachment.  The  advice 
of  counsel  cannot  be  taken  for  granted,  merely  because  the 
plaintiff  in  attachment  was  so  represented.  And  even  where 
it  is  shown  that  the  proceeding  was  instituted  under  legal 
advice,  inquiry  might  very  properly  go  so  far  as  to  embrace 
the  question,  whether  the  attorney  advising  the  suit  was  fully 
advised  of  the  facts  at  the  time  in  the  knowledge  of  the 
creditor;  and  also,  whether  the  advice  of  the  attorney  was 
to  the  effect  that  the  attachment  could  be  sustained  on  those 
facts.  It  will  not  suffice  as  a  defense  to  a  groundless  attach- 
ment upon  a  false  affidavit,  or  a  colorable  demand,  that  the 
attorney  gives  his  opinion  that  such  means  will  enable  the 
creditor  to  realize  his  money.  The  advice  of  counsel  does  not 
raise  a  legal  presumption  of  probable  cause.  At  most,  it 
should  go  to  the  jury  as  a  fact  from  which  they  may  infer 
that  the  attachment  was  brought  in  good  f  aith.^ 

§  315.    Effect  of  Subsequent  RightftLl  Attachment  on  Same 

Property. — When  defendant,  in  an  action  for  wrongful  or 
malicious  attachment,  offers  to  show  that,  notwithstanding  his 
action  was  groundless,  the  property  was  subsequently  seized 

1  stone  V.  Swift,  4  Pick.  389;  16  Am.  Dec.  349. 

3  Alexander  v,  Harrison,  38  Mo.  258. 

*  Bemheim  v.  Cram,  (Tex.)  L.  Sep.,  Kov.  1884. 
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on  mesne  process,  and  subjected  to  the  pajrment  of  the 
plaintiflTs  debts,  it  is  questionable  whether  such  a  defense  wiU 
prove  availing.  It  was  held  in  the  negative,  where  it  was 
shown  that  the  second  attachment  was  procured  to  be  sued 
out  by  the  collusion  of  the  party  who  sued  out  the  first.* 
When,  by  reas<m  of  the  irregularity  of  the  jNroceeding,  plain- 
tiff occupies  the  position  of  a  trespasser,  he  cannot  justify  the 
act  by  showing  that  the  property  was  subsequently  taken 
under  a  valid  execution  in  his  favor.'  The  authorities  cited 
are,  for  the  most  part,  cases  in  which  malicious  attachment  was 
not  directly  in  issue ;  but  it  is  difficult  to  see  how  a  defendant 
in  such  an  action  would  occupy  a  better  position  than  one 
whose  attachment  was  merely  wrongful  or  irregular. 

§  316.    Malleions  Attaobment  by  Agent— A  distinction  is 

made  between  the  responsibility  of  the  plaintiff  in  attachment 
for  the  acts  of  an  agent  in  suing  out  the  writ,  when  the  error 
committed  is  one  of  judgment,  and  the  attachment  is  held 
wrongful,  and  when  he  acts  without  probable  cause,  and  the 
attachment  is  malicious.  In  the  former  case,  the  error  of  the 
agent  is  imputed  to  the  principal,  and  he  is  responsible  there- 
for. In  the  latter  case  it  is  held,  that  the  principal  is  not 
necessarily  chargeable  with  the  malice  shown  by  the  agent, 
although  such  agent  unquestionably  renders  himself  liable.^ 
The  general  rule  is,  that  the  liability  incurred  by  the  commis- 
sion of  a  wrong  is  strictly  personal  to  the  individual  who  acts, 
and  those  who  participate  in  his  wrongful  conduct.  So  where 
an  administrator  wrongfully  sues  out  an  attachment,  he  alone, 
and  not  the  estate  he  represents,  is  liable  for  the  consequences.' 
The  principal  only  becomes  liable  for  the  malicious  acts  of 
his  agent,  where  he  knowingly  approves  thereof,  or  in  some 
manner  adopts  the  act  as  his  own.^  This  approval  may  be 
given  in  advance  of  the  act  and  subsequently  confirmed  by 
silent  acquiescence.     Thus,  as  shown  in  the  case  of  Kinsey  v. 

I  Wehle  V.  Spelman,  25  Hun.  (K  Y.)  99. 

>  Lyon  V.  Yates,  62  Barb.  237;  Otis  v,  Jones,  21  Wend.  894, 

1  Wallace  v,  Finberg,  46  Tex.  35. 

2  Gilmer  v.  Weir,  8  Ala.  72. 

8.PoUock  V.  Gantt,  69  Ala.  373;  44  Am.  E.  519i  Bernheixn  ».  Cnun,  (Tex.) 
L.  liep.,  Nov.  18S4. 
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Wallctcey^  where  the  agent  acted  under  a  general  authorltj, 
and  the  want  of  probable  cause  consisted  in  part  in  the  fact 
that  plaintiffs  debt  was  secured  by  mortgage,  which  was, 
of  course,  known  to  them  all.  In  speaking  of  the  responsi- 
bility of  the  nominal  plaintiff  for  the  acts  of  the  agents, 
Crockett,  J.,  says:  ^*  If  he  authorized  others  in  advance,  at 
their  discretion,  to  bring  suits  for  third  parties  in  his  name, 
for  the  purpose  of  maliciously  and  unlawfully  harassing  the 
defendants  in  such  suits,  upon  the  consideration  that  he  should 
divide  the  compensation  received,  the  fact  that  he  did  not,  at 
the  time,  know  of  or  direct  any  particular  proceeding  within 
the  scope  of  such  authority,  would  not  exonerate  him  from 
liability  for  malice  in  the  prosecution.'*^  The  officer,  in 
making  the  levy,  acts  as  the  agent  of  the  plaintiff,  and  as  we 
have  already  noticed,  may  render  the  plaintiff  liable  beyond 
his  liability  on  the  bond.^  But  when  the  liability  urged 
against  plaintiff  for  the  acts  of  the  officer  goes  beyond  the 
mere  question  of  the  rightfulness  of  the  attachment,  there  can 
be  no  recovery,  except  where  the  plaintiff  can  be  shown  to  be 
in  some  sort  a  partic]()ant  in  the  malicious  act.^ 

§  317.  Measure  of  Damages. — ^In  some  respects  the  measure 
of  damages  is  the  same  for  wrongful  as  for  malicious  attach- 
ments. The  4zctual  damages,  including  the  costs  of  suit,  and 
a  reasonable  attorney's  fee  for  defending  against  the  attach- 
ment, are  reasonable  in  actions  of  either  class.^  But  where  the 
attachment  is  sued  out  against  an  indorser,  in  an  action  against 
the  maker  of  a  promissory  note,  the  costs  of  the  principal  ac- 
tion will  constitute  no  part  of  the  damages  accruing  to  the  in- 
dorser, against  whom  the  writ  has  been  wrongfully  and  vexa- 
tiously  sued  out.*  The-only  costs  are  necessarily  those  which 
accrue  in  the  action  or  proceeding  against  the  party  setting 

«  36  Cal.  462. 

6  36  Cal.  462, 480. 
»  Svpra,  §  308. 

7  McPherson  v.  Harris,  59  Ala.  620;  Butler  v.  Borders,  6  Blackf.  160;  Evarts 
V.  Hyde,  51  Vt.  183;  Michels  v.  Stork,  44  Mich.  2;  Bailey  v.  AdamB,  14  Wend. 
201. 

1  Seay  «.  Greenwood,  21  Ala.  491;  Marshall  v.  Betner,  17  Ala.  832;  Accessory 
Transit  Co.  v.  McCerren,  13  La.  An.  214;  Patton  v.  Garrett,  3  Ark.  605. 
a  White  v.  Wyley,  17  Ala.  167. 
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tbem  up  as  an  element  of  dama|;e.  And  while  in  wrongful 
attachments  the  recovery  will  be  limited  to  the  actual  dam- 
ages, as  stated  in  a  preceding  chapter,'  when  the  action  is 
brought  for  vexatiously  or  maliciously  suing  out  and  prosecut- 
ing the  writ,  the  award  may  go  beyond  this.^  It  may  extend 
to  loss  of  credit,  and  business,^  which  is  uniformly  held  too 
remote,  where  the  action  is  on  the  bond  for  wrongful  attach- 
ment.^ But  such  loss  of  credit  and  business  must  be  estab- 
lished by  evidence  directed  to  the  particular  business  affected 
by  the  proceeding,  and  not  by  evidence  of  the  usual  profits  of 
similar  business  in  the  neio^hborhoodJ  In  wronorful  attach- 
ments  or  those  which  are  wanting  in  the  element  of  malice, 
the  damages  assessed  must  be  strictly  compensatory,  while  in 
malicious  attachments,  exemplary  or  vindictive  damages  may 
be  awarded  the  injured  party,  as  well  as  those  which  are  some- 
what too  remote  for  consideration  in  actions  on  the  bond. 
These  matters  will  embrace  loss  of  credit,  loss  of  customers, 
breaking  up  of  business,  and  injury  to  reputation.^  But  where 
the  attachment  was  against  a  partnership,  it  was  held  that  the 
injuries  to  the  feelings  of  an  individual  member  could  not  be 
taken  into  account,  nor  any  individual  losses  or  injuries,  but 
'those  only  which  affected  the  business  of  the  firm.*  And 
when  the  jury,  in  the  exercise  of  their  undoubted  province  of 
fixing  the  amount  of  the  damages,  where  they  are  not  confined 
to  mere  pecuniary  losses,  do  not  manifest  intemperance  of 
judgment,  passion  or  prejudice  in  making  the  estimate,  their 
verdicts,  as  a  general  rule,  will  not  be  disturbed,  upon  the 
ground  that  the  sum  fixed  is  excessive.^^    But  where  the  sum 

*  Aniet  9  901.. 

<  Kirksey  v.  Jones,  7  Ala.  622.  Where  it  is  laid  down  that  an  action  on  the 
case  will  lie,  for  either  wrongfully  or  vezatiousli/  suing  out  an  attachment,  and 
malice  is  important  only  in  fixing  the  amount  of  damages;  if  merely  wrongful, 
actual  damages  alone  may  be  recovered;  but  if  vexatiota^  plaintiff  may  recov- 
er for  malicious  prosecution  as  well.  Vide  supra,  §  308;  Pollock  v.  Gantt,  69 
Ala  373;  44  Am.  B.  619;  Kinsey  v.  Wallace,  36  Gal.  462. 

s  Goldsmith  v.  Bicord,  27  Ala.  142. 

»  MitcheU  u.  Mattingly,  1  Met.  (Ky.)237;  Myers  v.  Farrell,  47  Miss. 281 

f  O'Grady  v.  Julian,  34  Ala.  88. 

8  Lawrence  v.  Hagerman,  56  111.  68;  8  Am.  B.  674;  Donnell  v.  Jones,  13  AUu 
490;  48  Am.  Dec.  59. 

*  Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  69. 

^  Myers  v,  Farrell,  47  Miss.  281;  Kinsey  v.  Wallace,  36  CaL462. 


601  THE  LIABILITY   INCUBRED   BY  PLAINTIFF.         §   319 

seems  to  the  court  so  grossly  disproportionate  to  the  injury, 
as  estimated  by  auy  rule,  that  it  manifests  a  feeling  of  undue 
prejudice  or  hatred  on  the  part  of  the  jury  towards  the  defend- 
ant in  the  action,  the  court  will  reverse  the  judgment,  unless  a 
remittitur  is  entered  for  the  excess^^^ 

§  318.  Facts  Considered  In  Mitigation  of  Damages. — There 
are  certain  facts  which  may  not  be  shown  in  defense  to  an  ac- 
tion against  the  plaintiff  in  attachment,  that  may,  however,  be 
shown  in  mitigation  of  damages.  Where  property  has  been 
returned  to  the  defendant,  and  accepted  by  him,  prior  to  bring- 
ing his  action  for  the  taking,  such  return  may  be  shown  for 
this  purpose.^  Whether  a  subsequent  valid  levy  by  the  same 
plaintiff  will  be  so  considered,  is  not  well  settled  by  authority, 
&nd  would  probably  depend  upon  other  circumstances  of  the 
case  in  which  the  question  arose.  It  has  been  held  that  such 
subsequent  levy  could  not  be  shown  in  mitigation,  but  that  the 
injured  party  would  recover  the  full  value.*  This  will  be  found 
to  apply  to  nearly  all  cases  where  the  second  levy  was  collus- 
ively  obtained  by  the  party  charged  with  the  original  wrong, 
and  where  he  occupies  the  position  of  a  trespasser,  or  a  mali- 
cious wrong-doer.  But  a  case  might  be  easily  imagined  where 
the  fact  of  the  second  levy,  either  by  the  original  plaintiff  or 
some  one  else,  would  so  materially  alter  the  debtor's  relations 
to  his  own  property,  and  so  affect  the  attaching  creditor's 
power  to  return  it  to  the  owner,  that  it  might  operate  to  de- 
crease the  assessment  of  damages  in  an  action  for  the  seizure. 
In  Alabama,  where  it  was  held  at  one  time  that  an  action  on  the 
case  would  lie  against  the  plaintiff  in  attachment,  whether  the 
attachment  was  wrongful  or  vexatious,  it  was  also  held,  that 
when  sued  in  this  form  of  action,  the  attaching  creditor  might 
show  in  mitigation  that  the  plaintiff  was  indebted  to  him  in 
Georgia,  and  ran  away  from  that  State,  taking  his  property,  to 
avoid  the  payment  of  his  debts.^ 

§  319.  The  Form  of  Action. — ^Where  the  formal  distinctions 
in  civil  actions  are  preserved,  as  at  common  law,  that  under 

n  Kinsey  o.  Wallace,  36  Cal.  462. 
1  Lyon  v.  Yates,  62  Barb.  237. 

>  Otis  V,  Jones,  21  Wend.  39^;  Wehle  y,  Spelman,  25  Hnn.  99., 
*  Melton  V.  Troatman,  15  Ala.  535. 
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which  the  action  is  brought  agaiafit  the  plaintiff  in  attaclmieBt 
will  depend  upon  the  nature  of  the  grievance  complained  cL 
For  the  ordinary  id>u8e  of  process,  such  as  forms  the  princi- 
pal part  of  this  chapter,  an  action  on  the  case  is  the  proper 
remedy.^  When,  however,  the  plaintiff  directs  a  levy  upon 
the  property  of  a  third  person,  he  becomes  a  trespasser,^  and 
the  same  result  follows  when  the  levy  is  for  any  reason  on- 
authorized  and  void,^  or  the  plaintiff  uses  the  property  while 
in  the  possession  of  the  officer,  or  otherwise  injures  it.^  He 
might,  in  such  cases,  be  sued  in  trespass,  as  for  any  other  un- 
lawful and  forcible  disturbance  of  another's  right. 

§  320.    At  What  Time  the  Aetiou  may  be  Brought— The 

time  for  bringing  suit  for  abuse  of  process  is  the  same 
whether  it  be  sn  original  or  ancillary  attachment.^  Formeriy 
in  Alabama,  it  was  necessary  that  the  declaration  in  an  action 
of  this  kind  should  allege  that  the  attachment  suit  was  at  an 
end.^  But  latterly,  under  the  Code  of  Procedure  of  that 
State,  the  action  against  the  plaintiff  in  attachment  may  be 
instituted  before  the  termination  of  the  attachment  suit.^  The 
rule  also  seems  to  prevail  in  Illinois,  that  the  attachment  pro- 
ceedings should  be  concluded  prior  to  the  beginning  of  the 
action  for  malicious  prosecution  thereof,  but  an  omission  of 
such  an  averment  in  the  declaration  is  cured  by  verdict.^ 
This  does  not  render  it  necessary,  however,  that  the  main 
action  shall  have  been  concluded ;  but  only  that  the  attach- 
ment part  of  it  shall  have  terminated.^  Where  this  result  is 
reached  prior  to  the  termination  of  the  principal  suit,  it  will 
be  in  the  defendant's  favor.  The  Statute  of  Limitations 
would  in  general,  therefore,  begin  to  run  against  the  action 

1  Owens  V.  Starr,  2  Litt.  (Ky.)  231;  Ivy  v.  Barnhartt,  10  Mo.  151;  Rogers  v. 
Pitman,  2  Jones,  Law,  66;  Shaver  v.  'White,  6  Munf.  110;  8  Anu  Dec.  730; 
Tomlinson  v.  Warner,  9  Oh.  St.  103;  Seay  v.  Greeiiwood«  21  Ala.  491. 

3  Oestrich  v.  Greenbaum,  9  Hun.  212. 
«  Lyon  V.  Yates,  62  Barb.  237. 

^  Lamb  v.  Day,  8  Vt  407. 
1  Kirksey  v.  Jones,  7  Ala.  622. 
a  Rea  v.  Lewis,  Minor  (Ala.)  382. 

8  Bev.  Code  Ala.,  §2992.  See,  also,  Donnell  v,  Jones,  13  Ala.  490;  48  Am. 
Dec.  59;  Seay  r.  Greenwood,  21  Ala.  491. 

4  Spaids  V.  Barrett,  57  111.  289;  11  Am.  B.  10. 
6  Bliss  v.  Heasty,  61  lU.  338. 
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for  malicious  prosecution  of  the  attachmeiit«  from  the  time 
such  attachment  was  discharged,  whether  that  be  by  a  judg- 
ment in  the  main  case,  or  by  dissolution,  or  quashing  the  writ 
on  motion.  When  the  action  lies  for  taking  the  property  of 
a  third  person,  or  seizure  of  exempt  property  by  authority,  or 
with  the  assent  of  the  plaintiff,  and  he  becomes  with  the 
officer  a  joint  trespasser ;  or  when  such  trepass  consists  in  the 
use  of  the  property  by  plaintiff  while  it  is  in  the  custody  of 
the  officer,  the  action  may  be  brought  at  any  time  after  the 
injury  complained  of,  and  before  it  is  barred  by  limitation. 
The  action  for  malicious  prosecution  of  the  attachment  is  in- 
dependent of  the  action  on  the  bond.  It  is  not  necessary  to 
bring  the  latter  action  before  the  former  will  lie.^ 

• 

§  321.  The  Pleadings. — What  is  necessary  in  the  pleadings 
in  actions  brought  against  attaching  creditors  for  abuse  of  the 
process,  or  for  other  injuries  to  the  defendant,  not  fully  cov- 
ered by  the  bond,  has  been  suggested  by  what  has  gone  before. 
In  actions  for  malicious  attachment,  malice  and  want  of  prob- 
able cause  are  held  essential  allegations.^  But  this  particular 
form  of  words  need  not  be  employed.  Language  having  an 
equivalent  meaning  may  be  used  with  like  effect,  and  if  the 
necessary  averment  of  these  facts  is  included  in  the  sense  of 
the  declaration,  it  will  be  held  sufficient.  Where  it  was  al- 
leged in  substance  that  defendants,  wickedly  and  maliciously, 
intending  to  injure  and  ruin  the  plaintiff,  and  extort  money 
from  him,  procured  the  making  of  an  affidavit,  and  the  issu- 
ance of  a  writ  of  attachment ;  and  that  they  knew  the  state- 
ments in  the  affidavit  were  false,  it  was  held  quite  sufficient  in 
this  respect.^  Even  where  the  form  of  the  allegation  was, 
"  wrongfully  and  without  good  cause,**  instead  of  "  maliciously 
and  without  probable  cause,"  though  clearly  irregular,  and  if 
objected  to  in  time  would  have  been  held  insufficient,^  was 
held  cured  by  the  verdict.*    Whatever  lays  the  ground  for 

•  Smith  V.  Story,  4  Humph.  (Tenn.)  169. 
1  Preston  v.  Cooper,  1  Dill.  G.  C.  589. 

s  Spaids  t\  Barrett,  67  HI.  289;  11  Am.  B.  10;  Kiosej  v,  Wallace,  36  CaL  462. 

•  Young  V,  Gregoire,  3  Call,  (Va.)  446;  2  Am.  Dec.  fi57. 

<  Spengler  v,  Davy,  15  Gratt.  (Va.)  381.    Contra,  Young  v,  Gregoire,  3  Call, 
(Va.)  446;  2  Am.  Dec.  557. 
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disproof  of  the  material  allegations  of  the  declaration,  or  is  in 
denial,  either  affirmatively  or  negatively  expressed,  may  be 
alleged  by  the  defendant  in  the  action.  So,  whatever  is  rele- 
vant to  the  measure  of  damages  will  be  regarded  as  pertinent  to 
the  issues.  Where  it  was  regarded  as  necessary  for  the  plain- 
tiff to  allege  the  termination  of  the  attachment  proceedings 
out  of  which  the  action  grew,  it  was  also  held  that  an  allega- 
tion that  the  money  claimed  in  the  attachment  suit  was  paid 
to  save  the  property  from  ruin,  was  equivalent  to  an  averment 
that  the  attachment  suit  was  ended.^  But  where  the  trial  and 
judgment  in  the  former  suit  does  not  necessarily  involve  the 
question  of  the  existence  of  probable  cause,  it  is  held  that 
there  need  be  no  averment  of  the  termination  of  the  former 
suit,  nor  that  the  attachment  was  discharged,  or  otherwise  dis- 
posed of  adversely  to  the  attachment  plaintiff.^  Whatever  is 
said  or  written  in  a  legal  proceeding  that  is  pertinent  and 
material  to  the  matter  in  controversy,  is  privileged,  and  no 
action  can  be  maintained  upon  it.  So  in  an  action  on  the  casef 
for  wrongfully  suing  out  an  attachment,  a  count  in  the  dec- 
laration, which  was  merely  a  count  in  slander,  based  upon  an 
alleged  libellous  affidavit  filed  for  the  procurement  of  the  writ, 
was  held  bad  on  demurrer.^  Where  several  plaintiffs  are  con- 
cerned in  the  act  complained  of,  they  may  be  joined  in  the 
action  as  defendants;  but  not  so,  if  their  acts  have  been 
several.^  It  is  held  in  Arkansas,  that  the  answer  in  the  at- 
tachment suit  cannot  set  up  as  a  cross-demand  to  plaintiff's 
action  that  the  attachment  was  malicious,  though  if  such  ap- 
pears to  be  the  case,  the  court  may  consider  the  damages  re- 
sulting therefrom  in  rendering  judgment.^ 

§  322.  Evidence. — ^The  burden  of  proof,  though  it  be  proof 
of  a  negative  character,  rests  with  the  jdaintiff.  He  is  bound 
to  produce  evidence  tending  to  prove  that  the  attachment  was 
issued  and  prosecuted  without  probable  cause,  or  reasonable 
ground  to  believe  that  the  action  was  legally  maintainable,  be* 

0  Spaids  V,  Barrett,  57  111,  289;  11  Am.  B.  la 

«  Fortman  v.  Bottler,  8  Ohio  St.  648. 

7  Spaids  V.  Barrett,  67  111.  289;  11  Am.  B.  l6. 

«  Fechhelmer  v.  Kat'l  £zch.  Bank,  31  Gratt.  651. 

•  Atkins  V,  Swope,  38  Ark.  628.    But  see  ir\/)ra,  §  32^ 
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fore  defendant  will  be  called  upon  to  defend  his  action  in  at- 
taching plaintiffs  property.^  Where  the  destruction  of  business 
and  loss  of  credit  are  relied  upon  by  the  plaintiff,  as  showing 
his  damage,  a  witness  may  be  asked  to  state  from  his  own 
knowledge  of  the  particular  case  the  effect  of  the  attachment, 
and  the  levy  and  seizure  under  the  same,  upon  the  business  and 
credit  of  the  plaintiff ;  but  he  may  not  be  asked  concerning  a 
hypothetical  case,  what  is  the  usual  profit  made  by  similar  es- 
tablishments engaged  in  the  same  kind  of  business,  in  the 
neighborhood  of  the  plaintiff.^  As  evidence  of  malice,  the 
fact  that  defendant  (plaintiff  in  attachment)  sued  out  an  attach- 
ment against  plaintiff  within  one  week  after  the  first,  is  relevant* 
One  week's  time  is  not  so  long  as  to  forbid  the  inference  that  one 
act  is  connected  with  another,  when  both  were  committed  within 
that  period.  And  to  procure  two  attachments  in  one  week  against 
the  same  defendant  is  evidence  of  malice,'  Evidence  that  another 
attachment  was  in  the  hands  of  the  ofiicer,  and  was  levied  on 
plaintiff's  property  at  the  same  time  that  the  levy  of  defendant's 
attachment  was  made,  is  inadmissible  for  defendant  in  the  action 
for  malicious  prosecution ;  although  it  may  be  shown  that  an 
attachment,  of  which  the  defendant  had  notice,  was  issued 
against  the  plaintiff,  prior  to  the  issue  of  defendant's  attachment, 
as  this  may  tend  to  rebut  the  evidence  of  malice.^  And  where 
plaintiff  sought  to  recover  for  alleged  injuries  to  his  credit  and 
business,  it  was  held  that  evidence  of  his  reputed  insolvency 
was  admissible  in  defense.^  Evidence  of  this  kind  has  also  been 
received  as  tending  to  prove  the  damages,  but  not  as  a  defense 
to  the  charge  of  malicious  attachment.^  It  has  been  held, 
where  the  truth  of  the  allegations  in  the  affidavit,  relative  to 
the  nature  of  the  attachment  defendant's  absence  from  home, 
was  in  question,  that  his  declarations  on  leaving  home  might 
be  shown  in  his  own  favor ;  but  it  was  not  competent  to  show 
his  whereabouts  by  general  reputation  in  the  neighborhood 
from  which  he  went.^    But  such  declarations  made  subsequent 

1  Dent  9.  Smith,  53  la.  262;  (yOrady  v,  Julian,  34  Ala.  88. 

s  (yOiady  v.  Julian,  34  Ala.  88;  Marqueze  v.  Sontbeimer,  59  Miss.  430l 

*  Byall  V.  Marx,  60  Ala.  8L 

4  Yarbrough  v.  Hudson,  19  Ala.  653. 

s  Mayfleld  v.  Cott^^ii;  21  Tex.  1. 

«  Donnell  o.  Jones,  13  Ala.  490;  48  Am.  Dec.  591 

7  Pitts  V.  Borroughs,  6  Ala.  733;  Havls  v.  Taylor,  13  Ala.  324. 
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to  the  attachment,  or  made  prior  thereto,  bat  not  bronght  to  the 
knowledge  of  the  attachment  plaintiff  prior  to  his  levy,  have 
been  held  inadmissible,  when  offered  by  the  defendant  in  the 
action  for  malicious  attachment.^  But  in  this  action  the  offi- 
cer's return  of  the  writ  may  be  offered  by  either,  in  support  of 
any  branch  of  the  case  which  snch  evidence  will  have  a  ten- 
dency to  establish.  When  so  offered,  it  is  not  conclusive 
as  to  the  facts  certified  to,  but  may  be  contradicted  by  parol 
evidence  •• 

The  evidence  offered  should  be  snch  as  will  tend  to  support  the 
allegations  of  the  declaration.  Although  the  action  wiU  lie  no 
less  for  the  malicious  prosecution  of  a  suit  innocently  begun, 
than  for  an  action  instituted  from  wrong  motives,  yet  where 
the  declaration  alleges  the  malicious  beginning  of  an  action  by 
attachment,  it  is  held  that  the  averment  is  not  supported  by  ev- 
idence that  the  attachment  was  issued  under  the  belief  that 
plaintiff  had  a  good  cause  of  action,  and  the  property  was  ma- 
liciously detained  after  the  plaintiff  learned  that  his  suit  was 
groundless.^® 

Where  the  action  is  brought  by  a  third  person  claiming 
the  property  taken  in  attachment  against  defendant,  of  course 
no  element  of  malice  necessarily  enters  into  the  case.  The 
plaintiff's  liability  rests  upon  his  infringement  of  the  rights 
of  such  third  person  ;  and  the  value  of  the  property  taken,  with 
costs  and  expenses  of  suit,  will  be  the  measure  of  his  liability. 
But  the  attachment  plaintiff,  as  defendant  in  this  action,  may 
show  that  the  transfer  from  the  attachment  defendant  to  the 
third  party  was  fraudulent. ^^  But  this  can  only  lie  shown 
where  he  maintains  his  action  against  the  debtor.  If  he  aban- 
dons  the  suit  after  seizure,  and  sells  the  property  under  a  vot 
untary  subsequent  assignment  from  the  debtor,  and  applies 
the  proceeds  to  the  payment  of  his  debt,  he  becomes  personal- 
ly liable  to  the  prior  vendee,  and,  occupying  no  better  position 
tJian  his  vendor,  cannot  defend  upon  the  ground  that  the  prior 
sale  was  fraudulent.^ 

s  Havis  V.  Taylor,  13  Ala.  324. 

•  Mott  V.  Smith,  2  Cranch  C.  C.  33. 
»  Stone  v.  Swift,  4  Pick.  389;  16  Am.  Dec.  M9l 
u  Jacobs  V.  Bemsen,  12  Abb.  Pr.  390. 
^  Owen  V.  Dixon,  17  Conn.  492. 
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§  323.    Waiver  of  Right  of  Action  for  Malidons  Attaebment. 

— The  right  of  action  which  a  party  injured  by  the  malicious 
prosecution  of  an  attachment  has  against  the  plaintiff  in  at- 
tachment is  not  dependent  on  the  statute.  He  is  not  restrict- 
ed to  his  action  on  the  attachment  bond,  and  hence  his  failure 
to  pursue  that  remedy  is  no  waiver  of  his  right  to  proceed  at 
common  law  against  the  party,  who,  without  probable  cause, 
procures  the  levy  of  the  statutory  writ.^  So  where  a  defend- 
ant in  foreign  attachment  appeared  and  entered  special  bail  to 
dissolve  the  attachment,  and  confessed  judgment  for  a  smaller 
amount  than  that  claimed,  it  was  held  that  he  did  not  thereby 
waive  his  right  to  maintain  an  action  against  the  plaintiff  for 
maliciously  and  wrongfully  suing  out  the  writ,  when  he  was 
not  within  the  purview  of  the  attachment  laws.^  So,  also, 
where  goods  of  a  perishable  nature  were  seized  under  attach- 
ment fraudulently  obtained,  and  plaintiff  refused  to  surrender 
the  goods  on  payment  of  the  sum  due,  but  demanded  more 
than  twice  the  amount,  and  also  a  release  from  all  liability  for 
damages  for  his  wrongful  act ;  and  defendant  to  obtain  posses^ 
sion  of  the  property  and  save  it  from  destruction,  paid  the 
sum  demanded,  and  executed  the  release,  it  was  held  that  the 
release  could  be  avoided  on  the  ground  of  duress,  and  would 
not  deprive  the  injured  party  of  his  right  of  action  for  mali- 
cious attachment  ^  Defendant's  consent  to  a  discontinuance  of 
the  attachment  suit,  does  not  amount  to  aVaiver  of  his  right 
of  action.^  From  these  examples,  it  seems  quite  clear  that 
there  is  little  short  of  absolute  and  complete  satisfaction,  that 
can  be  taken  as  a  waiver  of  the  right  of  action.  No  condona- 
tion into  which  the  temporary  embarrassment  of  the  defendant 
may  force  him ;  no  mere  acquiescence  in  a  disposition  of  the  at* 
tachment  suit,  that  is  for  the  advantage  of  defendant;  no 
failure  to  pursue  statutory  remedies,  where  they  are  not  ex- 
clusive of  that  at  common  law,  can  be  construed  into  a  sur- 
render of  the  right  of  action.  It  is  doubtful  whether,  under 
circumstances  similar  to  those  detailed  in  the  <^a8e  of  Spaids 

1  Sanders  v.  HiighM,  2  Brevaxd  (S.  C.)  397;  Praetoa  o,  Ckx^per,  1  PiU.  a  0. 
589;  SpaidB  v.  Barrett,  57  SI.  2S9;  U  Am.  B.  la 
>  Foster  v.  Sweeny,  14  Berg,  &  B.  386. 
*  Spaids  V,  Barrett,  57  HI.  289;  11  Am.  B.  VX 
«  Spaolding  v.  Wallett,  10  La.  An.  105. 
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y.  Barrett^  the  acceptance  of  a  sam  of  money  in  satisfaction 
of  the  injuries  sustained,  by  way  of  compronusc,  could  be  so 
construed. 

§  324.  Beoonvention^ — ^Where  the  civil  law  is  adopted  as 
the  foundation  of  common  right,  and  its  forms  and  terms  en- 
ter into  the  practice,  they  designate  what  in  common  law  States 
would  be  called  filing  a  cross-bill,  a  plea  of  reconyention. 
This  may  be  resorted  to  for  the  recovery  of  damages,  for 
wrongfully  suing  out  an  attachment;  and  the  liability  of 
plaintifE  therefor  may  thus  be  determined  in  the  same  suit  in 
which  he  seeks  a  judgment  against  the  defendant.  The  mo- 
tives of  plaintiff  in  suing  out  the  writ,  whether  malicious  and 
without  probable  cause  or  in  good  faith,  may  be  determined 
by  the  jury  in  fixing  the  amount  of  damages.^  Under  the 
plea  of  reconvention,  exemplary  damages  may  be  recovered, 
the  same  as  in  a  separate  suit ;  while  in  an  action  on  the  bond 
only  actual  damages  can  enter  into  the  judgment.'  Where 
the  attachment  is  issued  without  reasonable  grounds,  or  prob- 
able cause,  the  plaintiff's  liability  may  be  fixed  therefor  by 
this  plea ;  and  was  held  an  appropriate  remedy  where  the  at- 
tachment had  been  dissolved  for  the  reason  that  the  bond  was 
void,^  And  it  seems  that  this  plea  will  be  entertained  in  a 
subsequent  suit,  embracing  the  same  subject  of  action,  after 
the  dismissal  of  the'attachment  suit.  It  was  accordingly  held 
that  a  plea  that  plaintiffs  wrongfully  and  maliciously  sued  out 
an  attachment  on  the  same  cause  of  action  sued  on  in  the  ac* 
tion  in  which  the  plea  was  filed,  and  caused  property  of  de- 
fendants to  be  seized  and  kept,  by  means  whereof  such  prop- 
erty was  lost  to  defendant ;  and  that  plaintiffs  dismissed  their 
former  suit  and  attachment  before  defendants  could  plead  the 
same,  was  a  good  plea  in  reconvention,  notwithstanding  the 
former  suit  and  attachment  took  place  in  another  State.  And 
whether  such  attachment  was  wrongful  or  not,  must  be  deter- 
mined by  the  laws  of  the  State  where  the  attachment  was  is- 

*  Supra,  $  321;  57 111.289;  11  Am.  B.  10. 
1  Walcott  V.  Hendrick,  6  Tex.  406b 
<  Wallace  v.  Finberg,  46  Tex.  2&. 
•Pelser  v.  Gushroan,  13  Tex.  dO(k 
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sued  and  levied.^  Where  the  plea  of  reconvention  showed 
that  the  attachment  delayed  defendant  in  removing  his  fam- 
ily ;  that,  by  reason  of  such  delay  they  were  exposed,  and  by 
such  exposure  sickness  ensued,  with  consequent  medical  bills, 
and  other  outlay  of  money,  with  loss  of  time,  and  also  that  the 
property  attached  did  not  belong  to  defendant,  it  was  held  to 
show  no  cause  of  action.^ 


4  WUey  V.  Traiwick,  14  Tex.  663.  In  this  case  it  was  also  held,  that  the  pr<K 
Tisiona  of  the  Louisiana  attachment  law,  which  anthorizes  attachment  when 
the  debtor  is  about  to  remove  his  property  out  of  the  State,  did  not  apply  when 
the  creditor  resided  in  New  York,  the  defendant  in  Texas,  and  the  goods  warn 
in  transit  through  Louisiana. 

0  Finson  v.  Eirsh,  46  Tex.  20» 
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A. 

Abandonment — of  former  redidence,  raises  presumption  that  new  residence 
is  acquired,  §  77. 
of  prior  lieu  of  attachment,  lets  in  subsequent  levy,  §  218. 
of  lien  on  real  estate  secured  by  attachment,  §  260. 
Abatement— of  attachment  suit,  against  husband  and  wife  by  death  of  wife, 
§24. 
by  death  or  insolvency  of  defendant,  §  25. 
plea  in,  to  the  attachment  bond,  after  release-bond  given,  §  191. 
as  a  method  of  traversmg  affidavit,  §§  276,  282,  P.  511. 
See  Plea  in  Abatekaxt. 
About— effect  of  term,  when  used  in  connection  with  grounds  of  attach- 
ment, §  101. 
to  abscond,  §  86. 
to  leave  the  State,  §  00. 
Abaconding— defined  and  explained  in  connection  with  synonymous  terms, 
§§  84,  85,  86. 
evidence  of,  §  85. 

manner  in  which  should  be  stated  in  affidavit,  §  86. 
equivalent  to  wilfully  avoiding  process,  §  88. 
not  made  out  by  proof  of  involuntary  absence,  §  76. 
may  be  alleged  against  temporary  inhabitant,  §'  76. 

of  a  defendant,  belief  in  held  sufficient  to  support  attachment^  §  58.  (K.  16.) 
held  insufficient,  59. 
Absence— of  principal  need  not  appear  in  affidavit  by  agent,  §  58. 
from  State  not  good  ground  for  foreign  attachment,  §§  75,  78,  89. 
nor  when  the  result  of,  insurmountable  obstacle,  §  76. 
nor  when  in  search  of  new  home,  intending  to  return,  §  79. 
when  protracted,  a  voluntary,  held  to  make  out  non-residence,  §§  76,  77. 
so  when  defendant  was  in  the  Confederate  Army,  §  76. 
from  the  State,  as  a  distinct  ground  of  attachment,  §  89. 
Account  Books — not  subject  to  seizure  in  attachment,  §  262. 
Action— to  support  attachment  must  be  ex  contractu,  §§  12, 13. 
on  judgment,  16. 

exrdelictOt  reasons  why  attachment  will  not  lie  in,  §  21. 
waiving  tort  in,  and  suing  on  implied  contract,  $  22. 
for  unliquidated  damages  for  breach  of  contract,  §  23. 
Jurisdiction  of  the,  §  39. 

must  be  commenced,  to  authorize  issue  of  attachment,  §  41. 
broTight  to  vex  or  harass  defendant,  or.  to   hinder  or  delay  creditors, 

negatived  in  affidavit,  §  69. 
when  right  of,  accrues  in  favor  of  officer,  and  against  receiptors,  {  175. 
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wb0i&  Um  riglit  of  action 

forms  of,  §  29IL 

pttitiMto.  §29T. 

liabilhy  of  prindinl  and 

tbe  plfndingB  in,  §  29a 

eridence  in,  boiden  of  proofs  §  90QL 

damagw,  maamixv  of,  in,  §  3QL 

exemplary,  when  allowed,  §  31B. 
setoff  and  oonnter  claim,  §  309. 
def  enaet  to,  §  301. 
belief  in  allegaftiona  of  aflldaiit,  §  305. 
mitigation  of  damages,  §  30S. 
Admlnlatrator— when  pzopeity  of  attachable,  f  8S. 

when  may  be  gamiaheed  in  suit  against  distribatee,  §  265. 
AdmiMion— made  by  cieditoxs,  as  oTidenoe  in  aetion  on  attarhmimt  bond. 

§300. 
Advantage    sooored  by  attachment,  §  8. 
when  taken  of  impropriety  of  demand,  $  M. 

at  any  stage  of  proceedings  prior  to  judgment,  §  21. 
when  taken  of  insufficient  or  def ective  bonds,  $$  113;  114. 
AdTloe— of  counsel,  as  excuse  for  wrongful  or  groundless  attachment,  {  31^ 
AiBant— who  may  be,  in  suing  by  attachment,  §  58. 

name  of,  should  appear  in  affidavit,  $  57. 
Affidavit— for  attachment,  omissions  in  held  fatal,  §§  3, 57. 

must  be  subscribed  and  sworn  to  before  authoriaed  officer,  §S  3^  '^  ^ 

must  be  i>ositiTe,  when,  $§  3, 58i  91. 

equivalent  words,  held  sufficient,  ($  8, 56. 

required  in  many  States— may  be  amended,  §§  41, 55, 56. 

when  must  be  filed,  $  41. 

made  by  agent  of  corporation,  §§  49,  58. 

held  defective  for  failure  to  state  that  ordinary  piocefls  oould  not  bo 

served,  §88. 
required  by  statute,  Ch.  VI.,  §§  55-73. 
States  in  which  required,  (see  the  name  of  State  or  Territory/  herein), 
definition  and  general  requirements  of,  §§  55, 74. 
substantial  and  literal  defects  or  omissions  in,  §  56. 

omissions  that  nallify,  §  57. 
the  affiant,  §  58. 

certainty  of  statement,  when  made  by  plaintiff,  §§59, 93.. 
by  whom  oath  administered,  §  60. 
entitling  names  of  parties,  §  61. 
relative  time  when  should  be  made,  §  62. 
filing,  §  63. 

general  contents,  §  64. 
the  nature  of  the  demand  stated,  §  65. 
amount  sued  for,  §  6& 

whether  demand  due  or  to  become  due,  §§67, 167. 
justness  of  demand,  §  68. 

that  action  not  to  vex  or  harass  debtor,  nor  to  hinder  or  delay  ered* 
itors,  §  69. 
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that  defendant  has  attachable  property,  §  70. 
that  plaimtifPs  demand  is  not  otherwise  seoared.  §  71* 
waiver  of  defects,  and  amendment  of,  §  72. 
effect  npon  action  of,  insufficient,  §  73,  287. 
.  when  signature  to,  excused,  §  57. 
only  authorizes  issue  of  writ,  §  68. 

when  made  by  agent  or  attorney,  to  be  positiTe,  §§  68, 69,  81. 
sworn  to  beyond  the  State,  §  60. 

separate  not  required,  when  facts  stated  in  verified  complainty  §  63. 
the  statutory  grounds  of  attachment  alleged  in,  §§  66, 67,  64,  74. 
allegations  in  to  be  supported  by  proof,  §§  74,  81. 
sufficient  to  support  ancillary  attachment,  §  168. 
to  authorize  order  of  publication,  §  269. 
traverse  of  (See  DissoLunoN  of  Attachmsnt). 
in  support  of  motion  to  dissolve  attachment,  §§  286,  292. 
truth  or  falsity  of  preliminary,  conclusively  determined  by  jodgment  on 
plea  in  abatement,  §  295. 
Agent— of  corporation  may  make  affidavit  in  attachment,  §  49. 
of  plaintiff,  may  make  the  affidavit,  §  68, 168. 

that  affiant  was,  may  be  shown  by  amendment  of  affld&Tit»  $  72. 
execution  of  attachment  bond  by,  §§  106,  288. 

want  of  authority,  no  defense  to  action  on  bond,  §  304. 
affidavit  by,  in  ancillary  attachment.  §  168. 
of  officer,  as  custodian  of  attached  property,  §  170. 

officer's  liability  for  acts  of,  §  238. 
liability  of  principal  for  acts  of,  in  directing  seizure  of  property,  $  308. 
Alabama— rule  in,  as  to  intervention,  §  64. 

statute  prescribing  time  and  mode  of  objecting  to  bond  and  affidavit,  §  72. 

requisites  of,  as  to  affidavit,  $  74,  (Note  2,  P.  176). 
rule  in,  as  to  attachment  for  non-residence,  $  76. 
rules  of  pleading  in,  in  action  on  attachment  bond,  §  299. 
Allegation— facts  in  affidavit  should  appear  by,  and  not  by  zeoltal,  §§69, 86, 
93. 
distinct,  not  essential  to  show  plaintiff's  demand  just,  §  68. 
in  affidavit  to  be  sustained  by  proof,  §  74. 
of  non-residence  against  partnership,  §  80. 
of  facts  in  affidavit,  how  made  and  supported,  §  81. 
of  absconding,  should  be  explicit  and  positive,  §  86. 
as  to  removal  of  property  from  State,  §  91. 
should  be  made  distinctly  as  to  ground  of  attachment,  §  93» 
when  required  to  be  positive,  and  when  on  information  and  belief,  §  94. 
in  traverse  of  affidavit,  must  be  positive,  §  279. 

necessary  and  proper,  to  be  made  in  declaration,  in  action  on  attachment 
bond,  §  299. 
AltematiTe— statement  of  grounds  of  attachment,  held  defective,  §  93. 
Amendment-of  affidavit,  §§  41, 66,  72, 287,  P.  649. 
not  retroactive,  §§  24, 60,  72. 
under  statute  and  subject  to  restrictions,  §  72. 
only  by  leave  of  Court,  §  72. 
in  ancillary  attachment,  §  168. 
of  petition,  held  not  to  cure  defects  in  affidavit,  §  72^ 
of  defective  writs,  §  123. 
of  defective  and  insufficient  bonds,  §§  116,  288. 
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of  officer's  retam,  §§  150;  155.    (See  Betubh,  etc.,  AxxirDicxNT  of.) 
of  pleadings,  when  debt  matures  after  salt  biought,  §  163. 
as  to  amount  claimed,  not  socli  departure  as  to  work  dissolution,  | 
219.  P.  410. 
of  return  to  levy  on  real  estate,  §  268. 
of  affidavit  for  order  of  publication,  §  269. 

of  attachment  bond,  by  plaintiff  in  an  action  on  the  bond,  §  304.  * 
Amoiuit>H>f  demand,  stated  with  certainty.  §§  3, 18,  66. 
should  not  be  left  to  speculation  or  opinion,  §  18. 
statement  of  in  the  affidavit.  §  287. 

according  to  plaintiiTs  knowledge,  §  68. 
should  be  stated  in  the  writ  of  attachment,  §  121. 
of  recovery  limited  to  writ  or  amount  due  when  levied,  (  29. 
effect  of  on  jurisdiction,  §  69. 
▲noillaxy  Attadunaiit— described  and  distinguished  from  original  attach- 
ment. Ch.  XI.,  $$  157-160. 
distinction  between,  and  original,  §  157. 
facts  necessary  to  support,  $  158. 
effect  of  service  of  summons  after  service  of  writ,  §  159. 
commencement  of  main  action,  $  160. 
Appeal— right  of,  exercised  by  attaching  creditor  when  not  a  party,  §  33* 
held  to  be  waiver  of  defects  in  procedure,  $  72. 
advantage  taken  of  jurisdictional  defects  after,  §  73. 
from  justice  of  the  peace,  amendment  of  affidavit  after,  §  72. 
from  order  dissolving  attachment,  §  294. 

from  judgment  on  merits,  effects  of,  on  right  of  possession,  §  2dL 
effect  of,  upon  action  on  attachment  bond,  $  299. 
Appearanoe— equivalent  to  personal  service,  §§  7,  44. 
as  waiver  of  service  and  preliminary  affidavit,  §  72. 
as  waiver  of  fatal  defects  in  writ.  §§  123,  293. 
Appraisement— essential  to  valid  sale  of  real  estate  in  Kansas,  §  255,  P.  483. 
Approval— of  attachment  bond  raises  presumption  of  justification,  $  41. 
an  official  act,  how  it  should  appear,  §  112. 
by  officer  who  is  party  to  suit,  void,  $  288. 
of  release  bond,  §  184. 

of  receipt  by  plaintiff  releases  officer  from  liability,  §  230.  i 

Arizona— the  affidavit  required  in,  §  74,  (Note  2,  P.  156). 
Arkansaa— the  affidavit  required  in,  §  74,  (Note  2,  P.  157). 

liberal  construction  of  statute  of ,  as  to  amount,  §  66. 
ArreBt— of  debtor  as  means  of  gaining  possession  of  property  toattach,  §  130. 

renders  levy  fraudulent  and  void,  §  239,  P.  450. 
Assault— cannot  recover  for,  by  attachment,  $  12. 
Assignment— in  bankruptcy,  effect  of,  on  prior  attachment,  §§  25,  224. 
fraudulent,  does  not  prevent  attachment,  §§  30,  33. 
may  be  attacked  by  subsequent  attaching  creditor,  $  33l 
when  will  justify  intervention,  §  64. 

statement  of,  separately  as  ground  of  attachment,  §§  56,  92,  96. 
for  benefit  of  creditors  not  rendered  fraudulent  by  irregularity,  §  97. 
of  goods  after  levy,  effect  of,  §  241,  P.  455. 
Attaching  Creditor— rights  of  secured  by  levy,  §  25. 
order  of  priority  between  successive,  §  32. 
right  of,  to  attack  fraudulent  assignment,  §  33. 
rights  of,  affected  by  legislation,  §  35. 
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what,  most  show  to  evoke  equitable  aid,  §  33. 
subsequent,  when  let  in  to  defend,  §§  50,  320,  F.  413L 

when  may  intervene,  §  54. 
conflict  between,  and  mortgagee,  §  207. 
between,  and  execution  creditor,  §  216. 
between,  and  grantee  of  property,  §  225. 
without  notice  protected  against  unrecorded  instmment,  $  251 
Attaohmant— origin  and  general  nature  of,  Gh.  I.,  1-9,  §  157. 
in  chancery  proceedings,  §  5. 
foreign  and  domestic,  §  7. 
advantages  secured  by,  §  8. 
is  in  derogation  of  common  law,  §  2. 
general  subject  of,  distributed,  §  9. 
only  for  money  demand,  §  11. 
extent  to  which,  satisfies  the  debt,  §  31. 
is  the  creature  of  necessity,  §  45. 
for  debt  not  due,  Ch.  XII.,  §§  161-163. 
right  to,  depends  on  governing  statute,  §  161. 
necessary  grounds  for,  §  162. 
debts  maturing  after  suit  brought,  $  163. 
procured  by  fraud,  §  221. 

validity  of,  determined  before  defendant  canreeover  on  attaohmentrbond, 
(295. 
Attaohment  Bonds—form  and  sufficiency  of,  Ch.  VUL,  §§  10^117. 
the  object  of,  §§  102,  107. 
conformity  of,  to  governing  statute,  §  103. 
formal  requisites,  date,  seal,  attesting,  filing,  entitling,  $  104. 
obligors  in,  §  105. 

execution  of,  by  an  agent,  §  106. 
obligees  in,  §  107. 
description  of  parties  in,  $  108. 

sureties — ^their  qualifications  and  sufficiency,  $  109. 
conditions  of,  §  110. 
the  penalty,  §  111. 
approval,  $  112. 

failure  to  give,  how  taken  advantage  of,  §  113. 
insufficient  and  defective,  §  114. 
amendment  of,  §  115. 
objections  to,  when  waived,  §  116. 
discharge  of,  §  117. 

essential  parts  of,  cannot  be  omitted,  §  103. 
actions  on  (See  Actions  on  Attachment  Bonds). 
do  not  enure  to  benefit  of  officer  or  third  person,  §  297. 
may  enure  to  benefit  of  garnishee,  §  297. 
See  Bonds. 
Attesting— the  attachment  bond,  a  formal  requisite,  §  104. 

the  writ  of  attachment,  importance  of,  §  121. 
Attorney— may  make  affidavit  in  attachment,  §  58. 

when  disqualified  from  executing  bond  as  surety,  §  100. 
may  render  himself  liable  for  expense  of  custody  of  attached  property,  §  181. 
fee  of  reccoverable  in  action  on  attachment  bond,  §§  299  (P.  573),  301. 
Anctioneer — officer  liable  for  acts  of,  when  employed  to  sell  goods,  §  233. 
Authority — for  issue  of  writ  of  attachment,  §  120. 
Avoiding  Process— as  a  ground  of  attachment,  §  88. 
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Bail— «pecial,  attached  property  released  on,  §  183. 

Bail  Bonds— will  bind  obligors,  if  good  at  common  law,  { 187. 

See  Bonds,  Bail. 
Bailee— for  hire,  rights  if  in  attached  property,  §  208. 
Bailment— of  attached  property. 

See  BEOEiPToa. 
Bankmptoy— of  defendant,  effect  of  on  prior  attachment,  §§  25,  207, 224^  291. 
works  dissolution  of  attachment,  §  207,  P.  386,  §§  224,  291,  P.  557. 
does  not  discharge  officer's  bailee,  after  liability  fixed  by  demand,  §  168. 
does  not  release  sureties  in  bail  bond,  §  190. 

nor  those  in  delivery  bond,  §  197. 
attachment  dissolved  by,  only  on  motion  of  assignee,  §  286. 
Belief— that  defendant  had  absconded,  held  insufficient  ground  of  attach- 
ment, §§  68,  86. 
information  and,  with  good  reason  to  believe  in  grounds  of  attachment, 

sufficiency  of,  §  94. 
of  affiant,  in  facts  sworn  to,  not  put  in  issue  by  traverse  of  affidavit,  §  277. 

in  general  no  defense  to  action  on  attachment  bond,  §§  305,  813,  P.  595. 
grounds  of— advice  of  counsel  as  proof  of  want  of  malice,  §  314. 
Bill  of  Bzchanee— drawer  of,  not  entitled  to  attachment  before  bill  taken 

up,.  §17. 
Boat— cable  and  anchor,  attachable  at  wharf,  §  262,  P.  405. 
Bona  Fides— essential  to  disprove  malice  in  suing  out  attachment*  §§  310, 

311. 
Bonds- to  indemnify  attachment  defendant  against  loss,  §§  102, 107. 
dissolution  of  attachment  for  insufficient  or  defective,  §  288. 

See  Attachment  Bonds. 
essential  to  validity  of  writ,  §§  41, 103. 
approval  of,  by  officer  who  is  party  to  suit,  void,  $  288. 
form  of,  prescribed  by  statute,  §  102. 

when  void,  action  not  maintainable  against  obligors,  §  904. 
to  discharge  attachment,  held  to  waive  defects  in  procedure,  §  72. 
official,  when  attachment  will  not  lie  in  actions  on,  §  18. 
required  pf  sheriffs  and  other  executive  officers,  §  227. 
forreUa&e  of  attcuihed  property,  Ch.  XIV.,  182-200. 
the  classes  of,  that  discharge  attached  property  from  cnatodyr  §  182. 
baU  bonds,  §§  183-192. 
by  which  attachment  is  dissolved,  §  183. 
sufficiency  of,  §  184. 

consideration  of,  and  measure  of  sureties'  liability,  §  185. 
parties  to,  §  186. 

not  in  conformity  to  statute,  §  187. 
at  what  time  may  be  given,  §  188. 
sureties  released  from  liability,  on  §  189. 
defenses  to  actions  on,  §  190. 
when  property  released  by,  attachment  attacked  prior  to  Jadgment,  { 

191. 
actions  on,  §  192. 
delivery,  replevin,  or  forthcoming,  §§  193-200. 
release  property  from  custody  without  di^haiging  lien,  §  193. 
demand  necessary  to  fix  liability  on,  §  194. 
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officer's  return  fixes  liability  on,  §  195. 

formal  sofficienoy  of,  §  196. 

actions  on,  and  defenses  thereto,  (  197. 

measure  of  liability  on,  §  198. 

contribution  between  sureties,  when  seyeral  bonds  for  same  property, 

§199. 
taken  and  returned  by  unauthoriaad  officer— jurisdiction,  §  200. 
given  by  claimant  of  attached  property,  §  201,  P.  369l 
to  be  taken  by  officer  in  lieu  of  property,  liability  of  officer  for  failure  to 

return,  §  229. 
liability  of  officer  to  defendant  for  failure  to  release  property  on  tender  of, 

§236. 
to  indemnify  officer  for  consequences  of  breach  of  duty,  invalid,  §  238. 
of  indemnity,  to  protect  officer  in  seizing  property  where  title  in  dispute, 
§218. 
Breach  of  Contraot— what  will  support  attachment,  §§  12, 13, 14. 

contracts  that  furnish  standard  to  determine  amount  due,  §§  18,  23. 
Breaoh  of  Promise— to  marry,  does  not  create  attachable  demand,  §  13.. 
Burden  of  Proof— in  trial  of  traverse  of  affidavit,  §  281. 

See  EviDBNCX. 
Bnrineiifl    place  of  may  be  different  from  residence,  §  76* 
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Calif omia— statute  of,  as  to  demands  secured  by  mortgage,  §  19. 
construction  of,  as  to  vendor's  lien,  §  19. 
as  to  attachment,  in  actions  between  partners,  §  20. 
as  to  mortgages  and  other  liens  that  defeat  attachment,  §  7L 
as  to  the  preliminary  affidavit  required,  §  74,  (Note  2,  P.  167). 
Cattle — attached.    See  Livb  Stock. 

Canae  of  Action— jurisdiction  of,  necessary  to  give  jurisdiction  of  the  rem- 
edy, §  39. 
plaintiff's,  stated  in  affidavit,  §  57. 
Caveat  Bmptor— the  doctrine  of,  applies  to  execution  sales,  §  246. 
Certainty— of  statement,  as  to  amount  of  demand,  §§  3, 18,  23, 09,  66»  287. 
approximate,  required,  §  18. 
of  statement  as  to  character  of  the  demand,  §  18. 
of  statement  of  facts  in  the  affidavit,  §§  56,  58,  90,  91. 
as  to  the  departure  of  defendant  from  the  State,  §  90. 
as  to  removal  of  property  from  the  State  with  intent  to  hinder,  daUy, 

etc.,  §  91. 
of  reasons  for  believing  facts  as  alleged,  §  94. 
Cliancery  Proceedinga— attachment  in,  §  5. 

expressly  authorized  by  statute,  §  6. 
Change— of  domicile,  or  residence,  §§  76,  77,  78. 
Cliattels — seizure  of,  necessary  to  effect  attachment,  §  6. 

conditionally  sold,  not  attachable  in  suit  against  purchaser,  §  133. 
debtor's,  intermingled  with  those  of  third  party,  rules  as  to  Betsuxe  cit  H 

134,206. 
delivery  essential  to  valid  sale  of,  §  203. 
fraudulent  sales  of,  §  203. 
attachable  and  otherwise,  §§  261-26G. 

SeePaBSOzrAJLTy.  attachment  of. 
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ChOB9B  In  Action— transfer  of,  hy  assignment,  rale  as  to,  in  Califom^,  §30. 
sale  and  delivery  of,  $  20t. 

not  attachable  by  garnishment  or  seiznre—exceptions,  §  262,  P.  49i. 
Citisens — corporations  not  entitled  to  privileges  as,  §  51. 
Claimant's  Bond— for  forthcoming  of  property  attached,  §  201,  P.  369. 
Collateral  attack— on  judgment  in  attachment,  §§  46, 47,  275,  30i. 

for  want  of  jorisdiction,  §§  46,  47,  275. 
Colorado— the  affidavit  required  in,  §§  74,  (Note  2,  P.  167). 
Commencement— of  action,  what  is  the,  §  160. 

Common  Canler- breach  of  Implied  contract  of,  when  attachment  will  lie 
for,  §  12. 
Insufficient  allegation  of  failure  of,  to  deliver  freight,  §  65. 
lien  of,  on  goods  in  transitu  preserved  against  attachment.  §§  208, 264,  P.  501. 
Common  La'W— attachment  in  derogation  of,  §  24. 
Concealment— of  the  person,  an  essential  element  of  absconding,  §  85. 
Conditional  Sale— chattels  held  under,  not  subject  to  attachment  as  prop- 
erty of  vendee,  $  264,  P.  500. 
Conditiona— of  attachment  bond  essential  to  its  validity,  §§  103^  110,  298. 
what  are  generally  inserted,  §  110. 
when  will  control  the  action  on  undertaking,  §  295. 
upon  which  amendments  may  be  made  to  officer's  return,  $  162. 
of  delivery  bond,  §  196. 
Confeaaion— judgment  by,  recognized  in  sister  State,  §  16. 

of  judgment,  when  dissolves  attachment,  §  219,  P.  410. 
Conflicting  Claims— to  property  attached,  Gh.  XY.,  §§  201-226. 
title  claimed  by  third  person,  §§  201-206,  225. 
further  consideration  of  the  interplea,  $  203. 
rights  of  parties  determined  by  validity  of  purchase,  §  203L 
sale  and  delivery,  $  203. 
of  shares  of  stock  and  choses  in  action.  §  TOi, 
fraudulent  sales  of  personalty,  $  205.  * 

intermingled  chattels,  §  206. 
conflict  between  mortgagees  and  attaching  creditorSy  §  207> 
property  subject  to  other  liens,  §  206. 
receiptor  as  claimant  of  attached  property,  §  20^, 
property  in  custodia  legis^  $  210. 
exemption,  §  210. 
of  homestead,  §  211. 

of  specific  articles  of  personal  property*  §  212. 
of  money,  §  213. 
law  not  retroactive,  §  214. 
some  other  features  of  the  exemption  law,  §  216. 
of  execution  and  attachment  creditors,  §  216. 
of  successive  attaching  creditors— priority,  §  217. 
subsequent,  that  succeed  by  abandonment  of  prior  levies,  §  218. 
irregularities  in  prior  levies,  or  change  in  subsequent  proceedings,  §  219. 
attack  upon  prior  attachment  for  irregularity,  §  220. 
fraudulent  attachments,  §  221. 
simultaneous  attachments,  order  of  levy,  §  222. 
individual  and  partnership  creditors,  conflict  between,  §  223. 
bankruptcy  of  defendant,  effect  of,  §  224. 
grantee  and  attaching  creditor,  conflict  between— notice,  §  22Sw 
practice  in  the  prosecution  of  conflicting  claims,  $  226. 
Ccuiftision  of  Qoods — when  owner's  interest  attachable,  §  134. 
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of  debtor,  subject  to  execotion  with  those  exempt,  §  ld8« 
the  general  doctrine  of,  stated,  $  208. 
Connecticut— no  af&davit  required  in,  $  74,  (Note  2,  P.  168). 

rule  in,  as  to  who  are  creditors,  $  15. 
Consideration— for  sureties'  undertaking,  $  185. 
Constable— See  Offzcbb. 

Construction— strict,  of  attachment  laws,  §§  3,  6. 
of  terms,  '<  debt "  and  **  indebted."  $  14. 
of  term  "creditor,"  §  15. 
Constructive  Service — of  summons,  gives  constructive  juri8dictio%  1 999 
(Note  6). 

See  SumcoNS,  Constrvctive  Service  of. 
Contract— to  deliver  property,  creates  money  demand,  §  11. 
of  suretyship,  held  to  be  for  direct  payment  of  money,  §  11. 
actions  arising  on,  express  or  implied,  §§  12, 13,  65. 
breach  of,  will  not  always  support  attachment,  $  12. 
of  guaranty  of  good  conduct  of  clerk,  when  creates  debt,  §  14. 
whether  made  within  or  without  the  State,  §  14. 
whether  a  judgment  is  a,  §  16. 
to  support  attachment,  should  disclose  measure  of  damage  for  breach,  H 

18,23. 
to  carry  freight,  when  breach  of,  will  support  attachment,  §  23. 
attachment  will  not  lie  for  breach  of,  eitcept  for  payment  of  money,  §  162. 
express  or  implied,  how  alleged  in  affidarit,  §  66,  65. 
to  indemnify  officer  for  voluntary  breach  of  duty,  void,  $  173. 
Contribution— between  sureties,  §  199, 248,  F.  468. 
sureties  in  delivery  bond,  §  199. 
sureties  in  bonds  of  indemnity,  §  24. 
Control — exercise  over  chattels,  when  amounts  to  possession,  §  129. 

by  officer,  will  render  him  liable  as  for  seized,  $  242. 
Conveyance — ^voluntary,  good  against  subsequent  creditors,  §  205. 
Co-o'wners — of  attached  property,  how  rights  of,  affected  by  seizure,  §  36, 

135,264. 
Co-partnership— sufficient  allegations  in  affidavit,  for  attachment  against, 
§3. 
judgment  against  members  of,  not  good  unless  personally  served,  §  16. 
See  Partnership. 
Coroner— may  levy  writ  of  attachment,  $  124. 

Corporations— private  and  municipal  as  plaintiffs  in  attachment,  §  49. 
as  defendants,  whetlier  resident  or  non-resident— jurisdiction,  §  51. 
agents  and  attorneys  of,  may  make  the  affidavit,  §  58. 
foreign,  may  be  proceeded  against  as  non-resident,  §  83. 
dissolution  of,  as  ground  for  dissolution  of  attachment  against,  §§  29,  89, 
P.  558. 
Costs— of  suit,  liability  on  attachment  bond  for,  §  298. 
Counter  Claims— amount  claimed  in  affidavit  must  be  in  excess  of,  §  66. 

in  actions  on  attachment  bond,  303L 
County — may  maintain  attachment,  §  49. 

division  of,  after  attachment  does  not  vitiate  levy  on  real  estate  within, 
§  256,  P.  486. 
Cnnrts— of  general  and  special  jurisdiction,  presumptions  as  to  record,  §§  6, 
38,47. 
as  custodians  of  attached  property,  §  28. 
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CoxatB^Continved, 

staite  and  federal,  how  tfaey  obtain  jurisdiction  of  foreign  oorporatioLii, 
$51. 
mataally  respect  eacli  other's  jarisdiction  when  first  to  attach,  §  261. 
Credit— when  given  will  defeat  attachment  for  failure  to  pay  on  deliTery, 

$100. 
Creditor— definition  of,  §  15. 

construction  of  the  term,  in  Connecticut  and  Maryland,  §  15. 
at  large,  cannot  impeach  sale  under  execution,  §  33  (Note  4). 
intention  to  hinder  or  delay,  negatived  in  affidavit,  §  69. 
subsequent  and  *'  underfiling,"  liability  of  officer  to,  §  243. 
attaching. 

See  Attaching  CREDrroR. 
Creditor's  BiU— when  action  lies  by,  §  33. 
Crime — contract  liabilities  incurred  in  commission  of,  snpport  attachment* 

$99. 
Crops— growing,  attachment  of,  §  262. 

Curtesy— not  attachable  during  life-time  of  wife,  §  282,  P.  476. 
Custodian— officer's  liability  to  plaintiff  for  failure  of  duty  as,  §  230. 
who  is,  of  attached  chattels. 

See  Custody  op  Chattels. 
Custody  of  Chattels— seized  in  attachment,  Ch.  XIIL,  §§  164-181. 
possession  by  officer,  mupt  be  continuous,  164. 
temporary  interruption  of,  §  165. 
must  be  open  and  exclusive,  §  166. 
only  valid  levy  will  give  effect  to,  §  167. 
officer's  control  terminates  with  lien,  §  168. 
continues  after  expiration  of  term  of  office,  §  169. 
by  agent,  §  170. 

receipt,  efiPect  of,  to  bind  bailee,  §  171. 
approval  of,  by  creditor,  §  172. 
extent  to  which,  operates  as  estoppel,  §  173. 
giver  of,  disputing  defendant's  title,  §  174. 
special  property  of  officer  in  goods  attached,  §  175. 

means  of  devesting,  prior  to  judgment,  §  176. 
rights  of  keeper  of,  §  177. 
after  judgment,  §§  178,  231. 
the  demand,  §  179. 
made  of  bailee,  §  180. 
expenses  of,  §  181. 

lien  on  attached  property  for,  §  181. 
liability  of  officer  for,  after  judgment,  §  231. 
property  released  from,  by  bond,  §§  182-200. 

See  Bonds  for  Release  of  AttacJied  Property, 
is  in  the  interest  of  both  parties,  §  28. 

when  the  law  has.  not  subject  to  adverse  process,  §§  210,  266. 
Custom  of  London— of  foreign  attachment,  brief  motion  of,  §  1. 


Dakota— affidavit  required  in,  §  74  (Note  2,  P.  158). 
Damages— in  actions  on  contract,  liquidated  or  unliquidated,  $  23^ 
when  compensatory  may  be  recovered,  §  12. 
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DamagM— Cont<nK6<l. 

when  for  tort,  will  not  support  attachment,  { 12, 
measure  of,  for  wrongful  levy,  §§  23i,  292,  901. 
for  any  breach  of  duty  by  officer,  §  244. 
subject  to  conditions  of  bond— only  actual,  §  301. 
exemplary  when  allowed  in  action  on  bond,  §  302. 
facts  that  may  be  shown  in  mitigation  of,  in  action  on  bond,  §§  24ff»  6001. 
Date— of  affidavit  in  issue  of  writ,  §  62. 

of  writ  must  concur  with  existence  of  facts  awom  to».$  64. 
of  attachment  bond,  importance  of.  §  104. 
of  levy  shown  by  officer's  return,  §  141. 
of  writ,  error  in,  as  ground  for  dissolution,  $  289. 
Death— of  defendant,  ground  for  dissolution  of  attachment,  §§  117, 29L 
Debt— upon  which  attachment  will  lie,  §  14. 
definitions  of,  $  14. 

need  not  be  due  to  support  attachment,  §{  17, 161-163b 
must  be  in  existence  at  date  of  attachment,  §  17. 
maturing  after  suit  brought,  §  163. 
extent  to  which,  satisfied  by  attachment,  §  34. 
not  due,  affidavit  should  show  when  will  become  due,  §  6T. 
must  be  due  to  support  foreign  attachment,  $  75. 
fraudulently  contracted,  as  ground  of  attachment,  {  98. 
existence  of,  essential  to  good  faith  in  suing  by  attachment,  §§  310^  313. 
Debtor— may  transfer  interest  in  property  attached,  §  27. 

interest  of,  in  attached  property  unaffected  unless  suit  brought,  §  30. 
intention  to  vex  or  harass,  disclaimed  in  affidavit,  $  69. 
when  attachment  will  lie  against,  as  non-resident,  §§  75-83. 
Decedent- property  only  attachable  when  represented,  §  53. 
non-resident  heirs  of,  $  82. 

attachment  of  interest  of,  in  hands  of  administrator  confined  to  personalty^ 
§252,  P.  476. 
DeolaratloiiB  of  debtor  as  evidence  of  ititention,  §  90. 
Default— judgment  by,  void  where  service  of  summons  insufficient,  §  268. 
Defeota— in  affidavit,  only  substantial  will  invalidate,  §  56. 
attachment  dissolved  on  account  of,  §  287. 
and  insufficieney  of  bond,  attachment  dissolved  for,  §  288« 
in  pleadings,  as  ground  for  dissolution,  {  290. 
Defendant— parties,  to  the  action,  §  50. 
corporation  may  be  made,  §  51. 
liable  jointly  or  severally— partners,  $  52. 
representative  and  heir  of  deceased  debtor  as,  §  53. 
non-resident,  action  against,  and  other  non-residents,  §  80. 
the  only  party  to  complain  of  failure  to  give  bond,  §  lia 
entitled  to  restoration  of  property  after  judgment,  §  178. 
officer  liable  to,  when,  §§  227, 234-240. 
for  taking  exempt  proi>erty,  §  234. 
for  seizure  of  property  under  void  writ,  §  235. 
for  refusing  to  release  attached  property  on  tender  of  bond,  $  236. 
for  false  return,  §  237. 
for  failure  of  duty  as  custodian,  §  238. 
for  injuries  arising  from  manner  of  making  levy,  §  239. 
for  failure  to  return  property  on  dismissal  of  attachment,  §  240. 
interest  of,  in  real  estate  subject  to  attachment,  §  252. 
only  that  owned  at  date  of  levy,  §  253. 

I.  Attach.— 42. 
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Dofendant— Continued. 

may  trayerse  affidavit,  §  278. 

may  move  to  dissolve  after  parting  with  interest,  §  28S» 
when  may  not  move  to  dissolve,  §  289. 
Dofonse— to  action  on  bail  bond.  §{  189, 190,  Idt 
on  official  bond  by  third  party,  $  245. 
on  attachment  bond,  §§  304-308. 
belief  in  allegations  of  affidavit,  §  806. 
mitigation  of  damages,  §  806.. 
Dflfraud—creditors,  intention  to,  disclaimed  in  affidavit,  §  OQl 

essential  to  make  oat  a  case  of  absconding,  $  84. 
Delaware— when  affidavit  required  in,  §  74,  (Note  2,  P.  168). 
Delay— creditors,  intention  to,  disclaimed  in  affidavit,  $  09. 
Delivery— of  chattels  essential  to  valid  sale,  §$  96, 203. 

failure  to  pay  for  goods  on,  as  cause  for  attachment,  $  100. 

does  not  apply  when  demand  necessary  to  fix  liability,  §  KML 
of  writ  to  proper  officer  essential,  §  121. 

necessary  to  valid  sale  of  shares  of  stock  in  ehoses  in  action,  §  201 
Delivery  Bonds— conditioned  for  delivery  of  chattels,  or  payment  of  vilaa 
does  not  discharge  lien,  §  93. 
officer  may  choose  either  alternative,  {  198L 
demand  unnecessary  when  unavailing,  §  191 
liability  on,  does  not  accrue  until  judgment  rendered,  f  101 
officer's  return  of  execution  fixes  liability  on.  $  196. 
who  may  execute—statutory  conditions,  §  196. 
actions  OQ,  and  defenses  thereto,  §  197. 
liability  of  sureties  in,  §§  194-196, 196. 
when  only  good  as  common  law  undertaking,  only  common  law  xemedy,  { 

197,  P.  359. 
Judgment  on  against  principal,  binds  surety,  $  197,  P.  86L 
when  taken  by  unauthorized  officer  defeats  jurisdiction,  §  200L 
do  not  preclude  defendant  from  traversing  affidavit,  §  279,  P.  838L 
nor  from  moving  to  dissolve  for  irregularity,  {  298. 
Bee  Bonds,  Delivery. 
Demand— Nature  of  the,  upon  which  attachment  may  iBsae,  Oh*  H  §{  KVM. 
various  statutory  provisions,  §  10. 
must  be  for  money,  {  11. 
actions  arising  on  contract,  §  12. 
flexibility  of  rules  confining  attachment  proceedings  to,  §  13. 
the  terms  "debt"  and ''indebted"  as  understood  in  this  oooneotioD, 

§14. 
construction  of  term  "  creditor,"  $  16. 
actions  on  judgments.  {  16. 

must  be  demand  in  favor  of  creditor  at  oommeneement  of  action,  f  17. 
•certainty  as  to  amount  of,  §  18. 
secured  by  mortgage  or  other  lien,  §  19. 
whether  legal  or  equitable,  §  20. 
reason  for  excluding  actions  ex  delicto,  $  2L 

waiving  the  tort,  and  suing  on  implied  contraoti  J  22. 
unliquidated  damages  arising  on  contract,  }  23. 
when  advantage  taken  of,  improper,  §  24. 
amount  of,  sued  for  limits,  extent  of  lien,  §  29. 
statement  of,  in  affidavit,  §  66. 
should  show  whether  due,  or  to  become  due,  §}  67, 162. 
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Demand— Continued. 

should  show  to  be  jast,  §  68. 
when  goods  to  be  paid  for  on,  not  subject  to  rules  that  govern  contracts  to 

pay  on  delivery,  §  100. 
attachment  before  maturity  of,  §§  161-163. 
of  receiptor  for  goods,  as  foundation  for  action*  §§  175, 180. 
effect  of,  upon  officer's  liability,  as  custodian,  §§  178, 179. 
of  bailee  or  receiptor,  form  and  sufficiency  of,  §  180. 
when  must  be  made  by  third  party  as  owner  of  goods  wrongfully  seized, 
§  241,  P.  454. 
Demurrer— does  not  reach  question  of  propriety  of  attachment,  §  285. 
Denial— of  grounds  of  attachment,— traverse,  §§  276-283. 

how  made,  §  279. 
Departure— from  State  as  ground  of  attachment,  §  90. 
in  delivery  bond,  from  recitals  in  writ,  effect  of,  §  197. 
in  writ,  from  allegations  in  preliminary  affidavit,  §  289. 
Depreciation— of  attached  property,  recovery  for,  in  action  on  attachment 

bond,  §  301. 
Depnty— may  be  employed  to  levy  writ,  §  124. 
to  be  qualified,  must  be  disinterested,  §  124. 
principal  officer  liable  for  acts  of,  §§  227,  247. 

clerk,  approval  of  bond  by,  void,  when  principal  is  a  party  to  suit,  {  112. 
Deaoription— of  parties  in  the  bond,  §  108. 
in  return,  of  property  attached,  §  143. 
of  real  estate  attached,  what  sufficient,  §§  250,  256. 

distinction  between  and  "  extent "  on  land,  §  256. 
of  chattels,  not  required  in  order  of  publication,  §  270. 
Deatmction — of  bonded  property,  releases  sureties,  §  197,  P.  360. 
of  papers  in  case  does  not  work  dissolution  of  attachment,  §  289. 
of  attached  property  while  in  custody,  liability  of  officer  for,  §§  230,  238. 
to  plaintiff,  §  230. 
to  defendant,  §  238. 
Detention— of  property,  lawful  or  unlawful,  creates  attachable  demand,  §  14. 
Diligence— reasonable,  must  be  exercised  by  officer,  to  ascertain  ownership 

of  property, }  130. 
Diaoharge— of  attachment  bonds,  §  117. 
of  attachment, 

See  Dissolution  of  Attachmbmt. 
Diacontinuanoe— of  suit,  is  abandonment  of  lien  of  attachment,  §  218. 
Diaoretion— of  Court,  in  disposing  of  motions  to  dissolve  or  quash  attach- 
ment, §  294. 
Diajonotive— statement,  of  grounds  of  attachment,  §§  56, 93. 

of  other  facta  on  which  attachment  depends,  §§  69,  71. 
Diapoaal— of  debtor's  proi>erty,  allegation  of,  as  ground  of  attachment,  ${  66, 
92,93. 
only  cause  for  attachment,  where  fraudulent,  or  with  intent  to  hinder, 

delay,  etc.,  creditors,  §  92. 
Intention  controls,  rather  than  effect  of  act,  §  S2. 
evidence  of,  §  94. 
must  be  to  defraud,  §  97. 
Diaaolntion— of  corporation,  held  to  dissolver  attaoTiment  against,  |  VU  P. 
658. 
of  attachment, 

See  DusoZfUnoN  ot  Aztaohxeiit^ 
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DiMolntion  of  Attaohment— by  keeper  abandoning  posaeaaion,  {  ^ 
for  irregularity  of  procedure,  after  bail-bond  given,  §  191. 
officer  liable  for  failure  to  return  property  to  defendant  after,  §  2Ml 
On  Traverse  of  Affidavit,  Cb.  XX.,  §§  276-283. 
general  grounda  of,  and  modea  of  procedure,  §  276^ 
trayerae,  iaaue,  made  by,  $  277. 
wbo  may  interpoae,  §  278. 
bow  expreaaed,  time  of  filing*  waiTer,  $  279l 
trial  of,  §  280. 
evidence,  burden  of  proof,  $  281. 
judgment  on,  282. 
wbere  not  entertained,  $  283^ 
Far  Irregttlarity  of  Procedure,  Ch.  XXL,  H  28^2Mi 
irregularitiea  tbat  warrant  diaaolution,  {  281 
mode  of  raiaing  the  objection,  §  28B. 
by  whom  objection  raiaed,  §  286. 
Inaufficiency  of  affidavit,  §  287. 
def  ecta  and  inaufficiency  of  bond,  §{  114, 288w 
variance,  datea,  deatruction  of  papeia,  $  288« 
defecta  in  pleadinga,  §  290. 

facta  dehors  the  record— death,  bankruptcy,  eto.»  §  29L 
lequiaitea  of  motion  for,  §  292. 

at  what  time  objection  ahould  be  raiaed— appearance,  waiver,  $  298. 
effect  of.  appeal,  §  294. 

doea  not  give  defendant  right  of  action  on  attachment  bond,  §§  296  (P. 
666X300. 
Diitilot— improper  deaignation  of,  in  writ,  no  ground  for  diaaolution*  §  2881 
Distrlot  of  Columbia— affidavit  required  in,  §  74,  (Note  2,  P.  158). 
Domicile— diatinction  between,  and  reeidence,  §  75. 

protracted  abaence  from  place  of,  held  to  be  non-realdence,  §  76. 
change  of,  not  effected  by  declaration  of  intention  to  remove,  §  78. 
Door — when  officer  may  break,  to  execute  writ,  §  239. 
Do^nrer— when  right  of,  aubordinate  to  lien  of  attachment,  §§  26,  31. 

intereat  of  widow,  whether  attachable  or  not,  §  252,  P.  476. 
Dne— whether  the  demand  ia,  or  not,  ahould  appear  in  affidavit,  §  67. 

demand  muat  be,  in  foreign  attachment,  §  75. 
Doe  Prooeu  of  Zaw— atatutory  aubatitute  for,  aa  element  of  juziadiction 
§§44»  45^268. 

E 

Effect— of  writ  of  attachment,  §  119. 

Bffeota— removal  of  from  State,  in  connection  with  peraonal  removal  from 

State,  §  90. 
Bntitling— the  attachment  bond,  §  lOL 

Bqnitable  Con^enion— the  doctrine  of,  aa  applied  in  Maryland,  to  proceeda 
of  real  eatate,  $  268,  P.  497. 
could  not  be  invoked  to  aave  the  caah  prooeedaof  wife'a  real  eatate,  §  265. 
Bqnitable  Intereats— aubject  to  attachment,  or  not,  §§  4, 20,  29l  ^ 

in  real  eatate,  held  not  aubject  to  attachment,  §  2B2,  P.  474. 
Bqnity— will  not  Interfere  to  add  attachment,  §  2. 
interference  of,  in  caae  of  fraud,  §  83. 
of  redemption,  aubject  to  attachment,  §  207,  P.  387. 
will  not  carry  into  effect  atatutory  poweia,  §  252,  P.  47Bw 
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Srror^f  prooedme,  literal  and  snbstantial  distingnished,  §  9L 
in  affidavit  for  attaokment,  §  72. 
in  writ,  amended  or  walyed,  §  123. 
writ  of,  without  supersedeas^  does  not  prevent  defendant  from  suing  on  at- 
tachment bond,  §  2d5,  P.  667. 
Bstoppel— ^Effect  of  receipt  for  chattels  seized  in  attachment  as,  §  173L 

of  defendant,  by  words  and  acts,  from  moving  to  dissolve,  §  293. 
ZMdence— of  change  of  residence,  §  77. 
of  absconding,  §  85. 
of  disposal,  etc.,  of  effects,  $  95. 

of  fraudulent  intent  of  debtor  in  disposing  of  propexty,  $  97. 
on  trial  of  traverse  of  affidavit,  $  281. 
in  action  on  attachment  bond— burden  of  proof,  §  800, 
of  malicious  attachment,  §  322. 
officer's  return  as,  of  facts  recited,  §  156. 
Sxecntion— in  attachment,  follows  judgment  in  time  and  effect,  §  29. 
proceedings  supplementary  to,  §  33. 
of  attachment  bond,  by  agent,  §  106. 
when  must  issue,  §  178. 

failure  to,  leaves  proi>erty  subject  to  attachment,  §  218L 
property  exempt  from,  exempt  ifrom  attachment,  §§  138^  210-214. 
and  attachment  creditors,  conflicting  claims  of,  to  property,  §  216. 
liability  of  officer  for  failure  to  sell  on,  §  232. 

for  proceeds  of  sale  on,  §  246. 
and  return  of  the  writ.    See  Execution  and  BETUiur  or  thb  Wbit. 
Bzeoution  and  Return  of  the  Writ— by  the  Sheriff  or  other  executive  of- 
ficer, Gh.  X.,  §§  124-166. 
writ,  by  whom  executed,  §  124. 
official  acts  justified  by,  §  125. 
general  manner  in  which  should  be  executed,  §  126. 
value  of  property  attached,  §  127. 
time  of  making  levy,  §  128. 
manner  in  which  levy  made  on  tangible  personal  property,  $  129. 

means  of  gaining  possession— fraudulent  levy,  {  139. 
duty  of  officer  to  levy,  §  131. 
but  only  on  debtor's  property,  §  132. 
possession  as  evidence  of  ownership,  §  133. 
debtor's  chattels  intermingled  with  those  of  third  party,  ( 184. 
Interest  of  tenant  in  common  or  joint  tenant,  §  135.     - 
levy  on  perishable  property,  §  136. 
on  mortgaged  property,  §  137 
on  exempt  property,  $  138. 

rights  of  officer  acquired  by,  when  properly  mader  ( 139. 
officer's  return,  form  and  contents  of,  §  140. 
date  of  levy,  §  141. 

that  levy  was  made  within  officer's  bailiwick,  §  142. 
description  of  property  attached,  §  143. 
should  show  the  property  to  belong  to  defendant,  $  144. 
presumptions  in  ancillary  and  original  attachment,  §  145. 
manner  of  making  levy  described  in,  §  146. 
should  be  true,  $  147. 

should  be  made  by  officer  who  made  levy,  §  148. 
when  insufficient,  will  not  always  vitiate  levy,  §  149. 
amendments  to,  how  made,  $  160. 
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Wiiwwilinn  and  Retnm  of  the  VITrit— l^niimied. 
wbt&BL  maj  be  unended,  §  151. 
oooiitioiis  on  which  amendments  made,  §  153. 
vliaterron  may  be  conected  by»  after  xetozn,  §  153. 
efliMst  of,  §  154. 

intarrening  right  not  lost  by,  $  156. 
•s  eridenee  of  facts  theiein  recited,  $  156. 

,  Creditor— claim  of,  to  property,  snbordinate  to  that  of  prior  at' 
tacher,  $  25. 
r— when  property  of,  subject  to  attachment,  §  53L 


Biftinplary  Damages— recoyerable  for  malicioos  attachment,  §  317. 
XLiBiupUon— of  attached  property  required  to  be  negatired  in  affidavit  bef  0(8 
Justice  of  Peace,  §  55. 

as  a  defense  to  action  on  the  receipt,  §  174. 

daimed  by  defendant,  §{  210-214. 

laws  not  retroactiye,  $  214. 

pri>perty  not  subject  to,  for  purchase  price,  {  215. 

generally  only  claimed  by  residents  of  State,  §  215. 

waiver  of,  §215. 

liability  of  officer  for  levy  in  disregard  of,  $  234. 

from  attachment,  of  personalty,  $  266. 
Xteempt  Property— not  subject  to  attachment,  §$  138^  210-214. 

defendant's  right  to  select.  §  215. 

liability  of  officer  for  taking,  §  234. 

duty  of  defendant  to  select,  §  234. 

liability  of  plaintiff  for  directing  seizure  of,  §  309. 
Bipenfh-of  custody  of  chattels,  who  liable  for,  §  181. 
offioer^s  lien  for,  §  181. 

of  suit,  reooveiable  in  action  on  attachment  bond,  $§  290^  301. 


Faoti— necessary  to  authorise  issue  of  writ,  §  41. 
must  be  stated  in  affidavit,  §§  55,  59,  63, 73. 
certainty  of  statement  of,  $  66. 
if  known  to  be  true,  should  be  sworn  to  positively,  $  59. 

in  addition  to  grounds  of  attachment,  in  affidavit,  §  64. 
Falae  Return— liability  of  officer  for,  §  228. 
Faoiily— of  debtor,  residence  of,  evidence  of  his  place  of  residence,  $  77. 

provisions  for,  exempt  from  attachment,  §  212. 

head  of,  215. 
Farm— worked  on  shares,  contract  will  support  attachment  by  tenant,  $  23. 
Filing— of  affidavit,  bond,  etc.,  at  what  time  must  take  place,  $  41. 

what  regarded  as  compliance  by  plaintiff  with  the  requirement,  $  63. 

the  attachment  bond,  a  formal  requirement,  $  104. 
new  in  lieu  of  defective,  §  108. 
Fixtnrea— method  of  attaching,  $  263,  P.  497. 

when  held  by  attachment  of  real  estate,  §  262,  P.  476. 
Florida— affidavit  required  in,  74,  (Note  2,  P.  158). 

Force— When  officer  may  use,  in  seizing  proi>erty  of  debtor,  §S  130^  239^  26L 
Foreign  Attaobment— distinguished  from  domestic,  §§  7. 75. 

held  not  to  lie  for  actions  ex  delietOt  §  65. 
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rOr«lgn  AttaolimMit— (?on<inu6d. 

will  lie  against  non-resident  of  State,  §§  75-82. 

thongh  temporarily  within  the  State,  §  7S. 
against  foreign  corporationa,  §  831 
only  for  debts  doe,  §  75. 

process  in,  to  compel  appearance,  -when  property  released  tm  special  bail* 
$183. 
when  bail  bond  not  signed  by  defendant,  judgment  on  published  notice 
Toid,  $  186. 
Forelsn  Corporatioiui— See  Cobpo&atioivb. 
Foxfeltiire— not  enforced  by  attachment,  §  14. « 

right  to  attached  property  claimed  under,  §  20L 
Form— of  bond  prescribed  by  statute,  $  102. 

statute  prescribing,  must  be  complied  with,  §§  41, 103. 
of  officer's  return,  §§  140-148. 
of  action  on  attachment  bond,  §  296. 
for  malicious  attachment.  §  319. 
Formalities— required  in  connection  with  the  attachment  bondf  $  104. 

essential  to  the  writ  of  attachment,  §  121. 
Forthcoming  Bonds— when  given  by  third  party,  §  197,  Pp.  859,  SQQl 
Frand— may  be  set  up  by  creditor  to  defeat  assignment,  §§  30^  264. 
when,  will  justify  equitable  interference  in  favor  of  creditor,  §  33.. 
and  collusion  justify  intervention,  $  54. 
in  fact  and  fraud  in  law  as  ground  of  attachment,  §  96. 

in  sales  of  property  prior  to  attachment,  $  206. 
evidence  of,  §  97. 

practiced  in  contracting  debt,  cause  for  attachment,  $  98. 
attachment  may  be  attacked  for,  by  creditors  of  defendant,  §  220L 
in  procuring  attachment  or  gaining  possession  of  goods,  §  22L 
Frandnlent  Assignment— See  Assionmxnt. 
Frandnlent  Levy— of  attachment,  §§  130, 221. 
Frandnlent  Mortgage— See  Moktoaob. 
Frandnlent  Sale— of  chattels,  what  constitutes,  §§  96, 206. 

how  attacked  by  attaching  creditor,  §  205. 
Fnmitnre— f or  household,  exempt  from  attachment,  §  212,  P.  897. 


Gh. 

Gambling— money  won  at,  not  recoverable  by  attachment,  §  12.* 
Oamishee— attachment  bond  may  enure  to  benefit  of,  §  297. 

See  GABinsHMXiiT. 
Oamtshment— by  custom  of  London,  §  1. 

only  of  such  property,  rights,  and  credits,  as  garnishee  has  a  right  to  de- 
liver, §  5. 
may  issue  in  aid  of  execution,  §  41. 
affidavit  in,  required  in  Michigan,  §§  65,  73. 
in  positive  terms,  and  baaed  upon  knowledge  of  affiant,  §  M. 
rule  as  to,  in  Nebraska,  $  58. 
no  presumptions  in  favor  of,  when  defective,  §  73. 
not  a  proper  method  of  attaching  choees  in  action,  §  262,  P.  494. 
of  debts  secured  by  mortgage,  §  262,  P.  474. 

on  trustee  process  when  the  proper  mode  of  attachment,  §  262,  P.  498. 
See  YoLUM  a  £L 
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Georgia— Btatnte  of,  requizea  description  of  goodfl  seized  for  pmchase  money 
§70. 
affidavit  requlxed  in,  $  7i,  (Kote  2,  P.  158). 
Ghrantee— and  attaching  creditor,  conflict  between,  §  225. 
Ohrounda— of  attachment,  §§74-101. 

must  exist  against  defendant  whose  property  seized,  {  8& 
when,  must  be  alleged  in  affidavit,  §§  55, 57, 6i,  74. 
eiCplicitly  and  with  certainty,  §§  66,  93. 
one  or  more,  held  sufficient,  §§  57,  74,  282,  P.  54L 
should  be  alleged  distinctly,  §  93. 
positively  stated,  or  on  belief,  §  94. 
general  enumeration  of,  )  74,  (Note  2). 
necessary  when  debt  not  due,  §  162. 
judicial  construction  of. 

See  Judicial  CoNffTBacTioK  of  Statuto&y  Gbocuss  of 
of  belief,  when  facts  sworn  to  on  information  and  beUef,  §  94. 
Oaarantor— may  attach  before  payment  of  debt  guaranteed,  §  17. 
GKuuranty— of  good  conduct  of  derk,  contract  of,  creates  a  debt,  { 14. 


H. 

Hanuui— debtor,  that  attachment  was  to,  negatived  in  affidavit,  §  66. 
Heini— interests  of,  bound  by  attachment  lien,  §  25. 

when,  can  be  made  defendants  in  attachment  for  debt  of  ancestor,  and 
when  not,  §  53. 
Hinder— delay,  or  defraud  creditors,  intention  to,  disclosed  in  affidavit,  §  69L 
Home— and  residence  of  party  identical.  §  75. 
Homestead— exemption  of,  §  211. 

may  be  attached  in  action  for  divorce,  etc.,  in  Iowa,  §  252,  P.  475. 
Hnaband  and  Wife— rights  of,  to  property  attached,  §§  20L,  266. 

estate  of,  by  entirety,  not  attachable,  §  252. 


I. 

Xdabo— affidavit  required  in,  §  74,  (Note  2,  P.  159). 

nilnola— held  in,  that  facts  swom  to  on  information  and  TieUef,  Insnffident, 
§59. 
affidavit  required  in,  §  74,  (Kote  2,  P.  159). 
Immaterial  Brrora— of  procedure,  do  not  vitiate,  §  3. 

SeeEBBOB. 
Implied  Contraot— when  breach  of,  will  support  attachment,  §§  12, 18;  22. 
different  kinds  of,  §  22. 
breach  of,  when  tortious  or  otherwise,  §  22. 
Improper  Demand— when  advantage  may  be  taken  of,  by  defendant,  §  24. 
Incorporation— place  of,  fixes  residence  of  private  oorporation,  §  51. 
Incurable  Defects— in  procedure,  §  24. 
"Indebted  "—as  understood  in  attachment  law,  §§  14,50. 
Indebtedness— arising  from  failure  to  return  property  to  owner,  §  14> 
Indemnity— bond  of,  to  secure  officer  from  liability,  where  title  to  property 
disputed,  §§  236.  248. 
may  be  rejected  by  officer,  when  statute  does  not  provide  for,  §  236. 
when  given  to  secure  officer  in  wilful  neglect  of  duty,  void,  §  238. 
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Indiana— raling  in,  tbat  one  claiming  for  slander  is  a  creditor,  §  15. 

roling  in,  as  to  sufficiency  of  statement  of  character  of  demand  in  affidavit, 
§65. 

affidavit  required  in,  §  74,  (Note  2,  P.  159). 
Indoraement— of  papers  in  case,  when  erroneous,  immaterial,  §  3. 

liability  incurred  by  contract  of,  does  not  create  attachable  demand,  §  17. 

8ee  IlOMDBSEB. 

Zndoner— of  negotiable  paper,  cannot  attach  against  prior  party,  until  pay- 
ment, $  17. 
attachment  will  not  lie  against,  before  maturity,  §  17. 
Inference — ^from  other  facts,  of  change  of  residence  by  defendant,  §  77. 
of  malice  in  suing  out  attachment,  §  312. 
See  EviDSMCB. 
Information— and  belief,  affidavits  based  on,  held  sufficient,  and  oontro,  §§ 

58,59. 
InitialB — of  names  of  parties  in  affidavit,  held  insufficient,  §  61. 
Injunction— issued  to  restrain  sale,  under  subsequent  attachment,  §  32. 

when  will  lie  to  restrain  sale  of  real  estate,  §  259. 
Injure — defendant,  that  attachment  was  to,  negatived  in  affidavit,  §  56. 
Injuries— from  attachment  should  be  direct,  to  give  debtor  right  of  action^or 
attachment  bond,  §  300. 
to  reputation,  damages  recoverable,  for,  in  action  for  malicious  attach- 
ment, §  317. 
Inqnizy— as  to  ownership  of  property,  not  required  of  plaintiff,  §  219. 

the  duty  of  the  officer  holding  the  writ,  §  130. 
In  rem— an  action,  attachment  considered  as,  §§  7, 157,  267. 

held  not  to  be,  §  45,  (Note  7). 
Insolvency— of  defendant,  when  attachment  proceedings  abated  by,  §  25.       . 
of  one  of  two  joint  debtors,  required  to  be  shown  in  affidavit,  §  57.  ' 

proceedings  in,  when  take  precedence  of  attachment,  §  129. 
of  defendant,  no  ground  for  attachment,  §  74,  (Note  2). 
Bee  BAincBUFTCY. 
Intention— of  affiant,  when  manifest,  held  to  cure  literal  defects,  §  67. 
of  debtor.  Influence  of,  in  proving  place  of  residence,  §§  77,  78,  79. 
of  absent  debtor  to  return,  §§  79, 90. 
as  an  essential  element  of  absconding,  §  85. 
to  remove  effects,  not  implied  from  allegation  that' debtor  has  removed 

beyond  reach  of  creditors,  §  90. 
of  debtor,  proved  by  his  declarations.  §  92. 
to  dispose  of  property  to  hinder,  delay,  etc.,  essential  as  ground  of  attach- 
ment, §  92. 
to  hinder,  delay,  or  defraud  creditors,  §  96. 

evidence  of,  $  97. 
to  defraud  plaintiff  in  contracting  the  debt  sued  for,  §  98. 
effect  of,  in  characterizing  official  acts  of  sheriff,  §  239,  P.  450. 
Interest — ^usurious,  penalty  for  exacting,  not  an  attachable  demand,  $  14. 
of  debtor  in  property,  affected  by  attachment,  §§  27,  28,  30,36. 
in  real  estate,  subject  to  attachment.  §§  252,  253. 
Intermingled  Ghoods— of  defendant  and  third  party,  how  and  when  debtor's 
interest  levied  on,  §§  134,  206. 
of  third  person,  with  those  of  defendant,  must  be  pointed  out,  §  241,  P.  454. 
of  defendant,  with  exempt  chattels,  §§  215,  234.     \ 
Interplea— jurisdiction  of  parties  to,  how  obtained,  §  201,  P.  369. 
further  consideration  of  the,  §  202. 
as  a  means  of  determining  conflicting  claims  to  attached  property,  §  226. 
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Intenreiic»»-«ights  of,  as  to  attached  property,  {$  S7, 6L 
cannot  take  adrantage  of  irreKnlarities  of  procednie,  $  M. 
role  in  Alabama  as  to,  §  5i. 
not  protected  by  attachment  bond,  $  107. 
procedure  by,  to  reoorer  attached  property  or  its  valne,  {  226. 
when  estopped  from  claiming  goods  intermixed  with  thoae  of  debtor,  { 13L 
rights  of,  not  affected  by  amendment  to  return,  §  lfi5. 
in  attaohihent  of  real  estate,  should  show  cause  for  injunction,  §  259. 
Iowa— rule  in,  as  to  attachment  for  equitable  demands,  §  20l 
affidavit  required  in,  §  74,  (Note  2,  P.  159). 

in  attachment  for  debts  not  due,  §  162. 
pleading  in  actions  on  attachment  bonds,  §  299. 
Zrregnlailty— of  procedure,  will  not  render  judgment  yoid,  $  46. 

cannot  be  taken  advantage  of  by  third  party,  except  for  fraud,  §  SL 

in  assignment,  does  not  render  it  fraudulent,  §  97. 

when  waived  by  defendant  cannot  be  taken  advantage  of  by  subsequent 

creditor,  §  219,  P.  410. 
prior  attachment  attacked  for,  by  subsequent  attaoher,  §  220. 
DisiohUion  of  Attachment  for,  §§  284-294. 
in  procedure,  how  objection  to,  raised.  §  284. 

by  whom  objection  to,  raised,  §  285. 
that  warranto  dissolution  of  attachment,  §§  284,  287-291. 

insufficiency  of  the  affidavit,  §  287. 

def ecto  in.  and  insufficiency  of,  the  bond,  §  288. 

names,  variance,  dates,  destruction  of  papers,  §  289. 

def  ecto  in  the  pleadings,  §  290. 

facto  dehor$  the  record— death— bankruptcy— personal  senrioe,  §  29L 

requisites  of  motion  to  dissolve,  §  292. 

at  what  time  motion  made— appearance— waiver,  §  293. 

effect  of  dissolution— appeal,  $  294. 
Xaaae— of  writ  of  attachment,  §§  ^  118,  UO. 

a  quiui  judicial  act,  §  120. 

when  premature,  held  void,  $  118. 

cannot  be  authoriaed  by  party  In  interest,  §  120l 
of  summons,  how  alleged  in  affidavit,  §  65. 
laanes— made  by  traverse  of  affidavit,  $  277. 


J. 

Joint  Tenant— of  personal  property,  interest  of,  attachable,  $  135. 

liability  of  officer  to,  for  property  wrongfully  seized,  §  243^ 
Judgment— without  jurisdiction,  void,  §§  6,  73, 275. 
action  on,  will  support  attachment,  §  16. 
considered  as  a  contract,  §  16. 

foreign,  not  aided  by  presumption  in  favor  of  jurisdiction,  §  16. 
held  oondusive  when  not  impeached  for  want  of  jurisdiction,  $  16. 
I         terminates  lien  of  attachment,  which  is  not  revived  when  judgment  ex- 
pires, §  29. 
general  or  special,  depends  upon  service  of  summons,  §  29. 
held  necessary  before  prior  transfer  can  be  attacked  for  fraud,  §  S3L 
without  writ  of  attachment  void,  §  62. 
when  void,  may  be  collaterally  attacked,  $  46. 
to  render  void,  how  want  of  jurisdiction  should  appear,  $  47. 
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JTtidgment— CbntJntMd. 

after  rendition  of.  amendment  will  not  take  effect  by  lelatian,  §  60. 

cannot  be  entered  before  maturity  of  demand,  §  161. 

custody  of  attached  property  after,  §§  178,  231. 

time  within  which  property  muBt  be  demanded  after,  $  1T9. 

when  demand  made  of  receiptor  or  keeper,  $  180. 
bail-bond,  an  undertaking  to  pay,  §  183. 
effect  of,  against  one  of  scTeral  obligors  in  release  bond,  {  180. 
attachment  of  bonded  property  attacked,  prior  to,  §  191. 
confession  of,  operates  to  dissolve  attachment,  §  219. 
only  special,  on  constructiye  service  of  process,  §  267. 
by  default,  Talidity  of,  depends  on  valid  service  of  summons,  $  268. 
not  taken  until  after  six  months  after  issue  of  attachment,  §  268. 
dissolving  attachment,  vacated  when  ex  partet  §  279. 
on  issues  made  on  facts  in  affidavit,  §  282. 

when  general  and  when  special,  §  282,  P.  Ml. 
against  defendant  In  main  action,  does  not  prevent  suit  for  wrongful  at- 
tachment, §  295. 
Jndlolal  Conatruotion  of  Statutory  Groanda  of  Attaohment— Ch. 
VIIL,  §§  74r-101. 
the  grounds  of  attachment  set  forth  in  the  affidavit,  §  74,  (Note  2). 
non-resident  debtors,  §  75. 
what  constitutes  non-residence,  $  76. 

circumstances  from  wUoh  change  of  residenoe  may  be  inferred,  {  77. 
intention  does  noi  govern  unless  change  actually  made,  §  78. 
Intention  to  return,  {  79. 
several  non-resident  defendants,  §  80. 
the  allegation  of  non-residence,  how  supported,  {  8L 
when  heirs  of  deceased  debtors,  §  82. 
foreign  corporations,  §  83. 
absconding  debtors,  $  84. 
evidence  of  absconding,  §  85. 
manner  in  which,  should  be  alleged,  §  86., 
effect  of  residence  in  fixing  character  as,  §  87. 
avoiding  process,  $  88. 
absence,  §  89. 

departure  from  State,  §  90.  • 

removal  of  property  from  State,  §  91. 

disposing  of,  transferring,  assigning  or  secreting  property,*}  92. 
should  be  alleged  distinctly,  $  93. 
positive  statement  of,  §  94. 
evidence  of  disposal,  etc.,  of  effects*  §  96. 
the  intent  to  hinder,  delay  or  defraud,  §  96. 

evidence  of  fraudulent  intent,  §  97. 
debts  fraudulently  contracted,  ^  98. 
obligations  criminally  incurred,  §  99. 

failure  to  pay  for  an  article  on  delivery  according  to  contract,  §  100. 
"about,"  etc.,  §101. 
Jurat— to  affidavit,  when  its  statements  excuse  official  signature,  §§  67, 60. 
Jwisdiotlon— the  question  of,  §  6. 
judgment  without,  void,  §  6. 
treated  more  at  length.  Gh.  IV.,  §§  38^7. 
general  remarks— definition— should  appear  in  record,  $  38. 
different  kinds  of,  and  methods  by  which  conferred,  §  39. 
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Jiuisdietion— Continued. 

order  of  treatment  of  qneetions  of,  §  40l 
the  writ,  imue  of,  facts  necessary  to  aathorisSy  {§  il,  73^ 
proceedings  authorized  by,  §  42. 
levy  and  officer's  return,  §  34. 
how  obtained  of  person  of  defendant,  $  44. 

statutory  substitutes  for  personal  serrioe,  an  element  of,  §{  45,-  268. 
oollateral  attack  on  judgments  for  want  of,  $§  46^  275. 

how  want  of,  should  appear  to  render  judgment  Toldf  §§'  47, 275« 
oonstructlTe,  §  39,  (Note  5). 

obtained  by  publication,  $$  45, 268. 
of  subject  matter,  essential  to  yalidity  of  judgment,  §  46. 
acts  essential  to,  dispensed  with  by  statute,  §  46. 
when  should  appear  affirmaliyely  from  record,  $  47. 
cannot  be  retroactively  conferred,  $  72. 
of  private  corporations,  how  obtained,  §  5L 
of  justices  of  the  peace  in  attachment,  subject  to  restzietionsr  §  55. 
to  issue  writ  depends  on  affidavit,  §  73. 

Federal  and  State,  take  precedence  in  the  order -of  levy,  §  26L 
publication  of  summons  essential  to,  §  268. 
Just—that  the  demand  is,  should  appear  by  affidavit,  §  68. 
Jnstloe  of  Peaoe— jurisdiction  of,  in  attachment,  subject  to  zestrictionBy  §  55. 
does  not  extend  to  real  estate,  §  257. 
after  appeal  from,  amendments  allowed  in  Arkansas,  §  72. 
may  use  private  seal  in  attesting  writ,  §  121. 

pleadings  before,  on  tenus,  facts  in  denial  of  affidavitrShown  in  defense, 
$279. 


KaoMUi— role  in,  as  to  third  party  moving  to  dischaxv^  attachment,  {  54. 

affidavit  required  in,  §  74.  (Note  2,  P.  100). 
Kaeper— of  attached  goods,  {  170l 
rights  of,  $  in. 

mortgagor  may  lose  his  lien  by  becoming,  §§  207,  (P.  ^885)  209. 
liability  of  officer  for  acts  of,  §§  227,  239. 
See  Custody.  '  ' 

Kentaoky— rule  in,  as  to  attachment  for  equitable  demands,  J  20. 
as  to  particularity  of  statement  of  nature  of  demand,  §  65. 
affidavit  required  in,  §  74.  (Note  2,  P.  160). 


Landlord— consent  of,  to  tenant's  getting  possession,  to-be^enied  In-affida- 

nt,  as  matter  of  substance,  §  72. 
Zaw— the  attachment,  origin  and  general  nature  of,  }§  1-9, 157. 
is  purely  statutory,  and  in  derogation  of  conmion  law,  §  2. 
rules  of  construction  of,  §  3. 
the  creature  of  necessity,  §  45. 
loss  of  property  by  operation  of,  discharges  suxeties  in  delivery  bond,  C 

197,  P.  360. 
retroactive,  cannot  destroy  lien  of  attachment,  §  35. 
Ziegal— remedy,  attachment  a,  §  4. 

demands,  attachment  confined  to  the  recovery  of,  §  20.^ 
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Legl8lation~th6  remedy  prescribed  by,  §  2 
judicial  constmctlon  of,  §§  3, 4. 
as  to  the  natnre  of  the  ^l^mand,  §  10. 
most  be  closely  pursued  in  attaching  real  estate,  §  31 
effect  of,  on  attaching  creditor's  rights,  §  35. 

may  dispense  with  otherwise  essential  elements  of  jurisdiction,  §  46. 
makes  no  distinction  between  residents  and  non-residents,  as  plaintiffs, 

§4& 
in  the  different  States,  as  to  the  preliminary  affldayit. 

See  THB  Nams  of  State  ob  Terbttobt  hbbedt.  \-.r 

ZiOTleft— Simultaneous,  §  128.  « 

successive,  take  effect  in  their  order,  {  82. 
riyal  and  conflicting,  on  personalty, 

See  GoKFLicTiNQ  Claius  to- attached  property.. 

on  real  estate,  §$  249-259. 
LeTy— of  writ  when  it  takes  effect,  §  26. 

does  not  affect  subsequently  acquired  interest,  §  26. 

only  affects  property  seized  within  jurisdiction,  §  26.. 

seizure  essential  to  validity  of,  $  30. 

determined  priority  between  rival  attachers,  $  32. 

Irregularity  of,  shown  by  intervenor,  §  37. 
and  officer's  return,  necessary  to  jurisdiction  in  renif  §  43. 

on  property  made  without  writ  in  possession  of  officer,  void,  §  12i. 

by  whom  may  be  made,  §  124. 

when  excessive,  §  127. 

time  of  making,  $  128. 

on  specific  articles  of  iMrsonalty,  how  made,  §  129. 

fraudulent  meant  of  gaining  possession  by  officer,  }  130. . 

duty  of  officer  to,  §  131. 

should  be  on  debtor's  property,  §  132. 

of  perishable  character,  §  136. 

subject  to  prior  mortgage,  $  137. 

exempt  by  law,  §  138. 

rights  of  officer  gained  by,  §  139. 

date  of,  shown  by  officer's  return,  §  140. 

must  be  within  officer's  bailiwick,  §  142. 

manner  of  making,  described  in  officer's  return,  $  146. 

not  always  vitiated  by  insufficient  return,  §  149. 

must  be  valid  to  give  effect  to  officer's  possession,  §  167.^ 

subsequent,  that  succeeds  by  abandonment  of  prior  lien,  §  218. 
that  succeeds  because  of  irregularities  in  prior,  §  219. 

order  of,  governs  in  attachments  simultaneously  issued,  §  222. 

liability  of  officer  ror  failure  to,  §  228. 

wrongful,  measure  of  damages  for,  §  234. 

under  void  writ,  officer's  liability  to  defendant  for,  §  23BL 

Injuries  arising  from  manner  of  making,  officer's  liability  for,  §  239. 
on  real  estate,  how  made,  §§  249,  260. 

does  not  effect  a  change  of  possession,  §  251. 

requisites  of,  to  be  valid.  §  255. 
order  of,  on  real  and  personal  property,  §  257. 
essential  to  give  effect  to  publication.  §  272. 
Zalability— must  be  an  existing  one,  to  support  attachment,  6 17. 
contingent,  attachment  will  not  He  to  recover,  §  17. 
of  receiptor  for  goods,  depends  on  that  of  officer,  §  174. 
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Zdabflity— Gonttntted. 

of  oi&cer,  as  oustodian,  affected  by  iasae  of  ezecation  and  demand  for 

property,  §§  178, 179. 
of  sureties  on  release  bond,  measure  of,  $  18S. 

release  from,  §§  189. 190. 
judgment  and  demand  neoessary  to  fix,  against  obligors  in  deUvery  bond« 

§191 
of  sureties  in  delirery  bond,  fixed  by  return  of  execution,  §  195. 
measure  of,  for  injuries  to  property,  $  198. 
of  oi&cer,  not  discharged  by  delivering  property  to  creditor  pursuant  to 

private  agreement,  $  ^18. 
^eZKUtive  offlcerst  and  their  indemnity ,  Cb.  XVI.,  S§  227-2A8. 
to  whom  may  beoome  liable,  $§  227. 
to  plaintiff,  for  failure  to  levy— false  return,  f  228. 
for  failure  to  return  property  or  bond,  §  229l 
for  failure  of  duty  as  custodiaui  $  239. 

custody  after  Judgment,  §  231. 
for  failure  to  sell  on  execution,  §  232.  i 

.^  for  failure  to  account  for  proceeds  of  sale,  §  288. 
to  defendant,  for  taking  exempt  i»t>perty,  §  23L 
■  for  seizure  of  property  under  void  writ,  §  23Si. 
for  refusing  to  release  property  on  tender  of  bond,  §  23& 
for  false  return,  §  237. 
for  failure  of  duty  as  custodian,  §  238. 

for  injuries  arising  from  the  manner  of  making  the  levy,  {  230i 
for  failure  to  return  property  on  dismissal  of  attachment,  f  210^ 
to  third  person,  whose  property  wrongfully  seised,  {  2ftl. 

what  amounts  to  seizure,  §  242. 
to  pledgee,  joint  owner,  subsequent  creditor,  and  to  other  offioezSi  f  2l8i 
measure  of,  and  relief,  §  245. 
available  defense  of,  to  action  by  third  party,  {  2tf» 
for  sale  on  execution,  $  246. 
for  acts  of  deputy,  §  247. 
indemnity  of,  §  248. 

for  negligent  loss,  or  injury  to  goods,  §  230. 
Incurred  by  Plaintiff,  Gh.  XXIIL,  f  §  307-824^ 
extent  of,  307. 
to  third  person,  %  306. 

to  defendant,  for  seizure  of  exempt  proper^,  §  809. 
for  malicious  attachment,  §  310. 
malice,  what  constitutes,  §  310. 
essential  to  action,  §  311. 
established  by  inference,  $  312.  ^ 

want  of  probable  cause  for  attachment,  {  313h 
grounds  of  belief  in  cause  of  attachment--«dvioe  of  ooimMl*  {  314. 
effect  of  subsequent  rightful  attachment,  §  315. 
by  agent,  §  316. 
damages,  measure  of,  $  317. 

mitigation  of,  §  318. 
form  of  action,  §  819. 
time  when  suit  brought,  f  320. 
pleadings,  f  321. 
evidence,  §822. 
waiver  of  right  of  action,  {  823L 
reconvention,  f  824. 
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Uen— when  demands  seenred  by,  will  not  support  attaohment,  §{  19,  TL 
rights  under,  may  he  waited  by  plaintiff,  §  19. 

of  vendor,  on  foreign  real  estate,  defeats  attachment  for  some  debt,  f  $  19, 71. 
of  attachment,  when  it  attaches  to  property,  $  26. 
extent  and  duration  of,  §§  25,  29. 
extent  to  which  binds  personalty,  $  30. 

to  whieh  binds  real  estate,  $  81. 
when  and  how  lost.  §  26. 
merged  in  jadgment-lien,  and  not  reytred  when  latter  expiree,  {  29, 

(Note  19). 
protected  against  retroactive  laws,  §  35. 

depends  upon  valid  levy,  §§  43, 167.  i 

binds  only  to  the  limit  of  the  amount  claimed  in  afidavit,  §  66.  * 

I>erpetuat6d  by  officer's  continued  possession  of  property  seized,  {  164. 
not  lost  by  temporary  interruption  of  officer's  possession,  §  165. 
officer's  control  terminates  with,  §  166. 
expires  after  judgment  by  failure  to  demand  property,  $  180. 
of  officer  on  attached  property,  for  expense  of  custody,  $  181. 
attachment  to  enforce  a,  in  Alabama,  $  207,  P.  387. 
prior,  preserved,  as  against  attachment,  §  208. 

abandoned,  lets  in  subsequent  levy,  §  218. 
of  subsequent  levy,  attaches  when  prior  extinguished  by  delivery  of  prop- 
erty to  creditor,  pursuant  to  agreement,  {  218. 
on  real  estate,  manner  of  defeating  or  removing,  $  260. 
to  which  attachment  will  be  subordinate,  §§  264,  P.  501. 
Idmitatioii— when  Judgment  lien  expires  by,  attachment  lien  not  ze7tved« 
S  29,  (Note  19). 
of  .attachment  lien,  to  defendant's  property  in  the  thing,  $  90^ 

to  defendant's  interest  in  real  estate,  §  31. 
statutory,  upon  duration  of  lien,  $  35. 

of  jurisdiction  of  Courts,  to  territory,  §  39.  ^ 

Xdve  Btook— expense  of  custody  of,  when  attached,  i  181,  *^ 

food  for,  exempt  from  attachment,  §  21^ 
ZfOndon— custom  of,  of  foreign  attachment,  §  1. 

LOM    of  bonded  property,  by  operation  of  law,  discharges  sureties,  { 197,  P.  360. 
of  attached  property  pending  suit,  does  not  warrant  new  levy,  $  261. 
or  injury  to  defendant,  what  sufficient  ground  for  action  on  attachment 
bond,  §§  300,  301. 
what  sufficient  for  claim  of  exemplary  damages  for  malice,  $  817. 
LoQiaiana— rule  as  to  demands  secured  by  mortgage,  §  19. 
as  to  attachment  in  actions  between  partners,  $  20. 
as  to  positive  statement  in  preliminary  affidavit,  {  57. 
affidavit  required  in,  §  74,  (Note  2,  P.  160). 
what  constitutes  residence  in,  §  75. 

what  required  in,  to  support  attachment  for  debts  not  daoi  { 16^ 
Iionatio — not  a  proper  defendant  in  attachment!  i  60. 


M. 

Maine—rule  in  as  to  demands  secured  by  mortgage,  S  19* 
no  affidavit  required  in,  $  74,  (Note  2,  P.  161). 

MaUoe— of  plaintiff  in  attachment,  what  constitutes,  §  310k 
essential  to  the  action  against  plaintiff,  §§  311, 321. 
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established  by  inference,  §  312. 
wnnt  of  probable  caose,  §  313. 

belief  in  affidavit,  grounds  for— advice  of  connsel,  $  314. 
most  be  alleged  in  complaint,  in  action  for  malicions  attachment,  $  32L 
in  suing  out  attachment,  evidence  of,  $  322. 

not  essential  to  recovery  by  third  person  whose  property  seized,  §  322^ 
Malidoufl  Attaolmient-plaintiff  's  liabiUty  for,  §§  295  (P.  567),  310-32L 
exemplary  damages  recovered  for,  §  302. 
when  directed  by  an  agent,  $  316. 
damages,  measure  of,  for,  §  317. 
mitigation  of.  $  318. 
Maliotoufl  Proaecution— attachment  will  not  lie  in  action  for,  §  13. 
Mandamna — will  not  lie  to  control  discretion  of  Ck>urt  in  respect  to  motioia 

to  dissolve,  etc.,  §  29i. 
BCannfaotore— property  in  process  of,  not  attachable  by  seizure,  §  2G2,  P.  491 
Manriage—breach  of  promise  of,  will  not  create  attachable  demand,  §  13. 
See  Husband  and  Wifb. 
See  Mabeisd  Womak. 
Married  Woman— not  liable  in  attachment,  {  60. 

property  and  rights  of,  attached  for  husband's  debts,  §{  201, 265. 
entirety  estate  of,  in  real  estate,  not  attachable,  $  252. 
ACaryland— ruling  in,  that  only  liquidated  demands  support  attachment,  §  15b 
as  to  positive  statement  in  affidavit,  $§  59, 66. 
affidavit  required  in,  $  74,  (Note  2,  P.  161). 
what  constitutes  non-residence  in,  §  76. 
Maaaacbuaetta— rule  in,  as  to  demands  secured  by  mortgage,  §  19. 

no  affidavit  required  in,  §  74,  (Note  2,  P.  161). 
Maturity  of  Demand— should  appear  by  affidavit,  §  67. 

attachment  before,  $$  17, 161-163. 
Merger— of  attachment  lien,  in  judgment,  §§  29,  (Note  19),  255,  P.  434. 
MioMgan— statutory  requirement  in,  as  to  affidavit  in  garnishment,  §§53,73. 

affidavit  required  in,  §  74.  (Note  2,  P.  161). 
BCinneaota- affidavit  required  in.  §  74,  (Note  2,  P.  161). 
Miaaiaaippi— affidavit  required  in,  §  74,  (Note  2,  P.  162). 

distinction  made  in,  between  **  residence"  and  "  domioUe,"  §  75u 
Mlaaonri— rule  in,  as  to  married  women  and  lunatics  as  defendants^  §  50. 

affidavit  required  in,  §  74,  (Note  2,  P.  162). 
Mitigation— of  damages,  in  action  for  malicious  attachment,  §  318. 
Money— demand  for,  necessary  as  foundation  for  attachment,  §  lU, 
contract  to  deliver  property  creates,  §  11. 
implied  contract  for  direct  payment  of,  §  12. 
may  be  seired  in  attachment,  §  260. 
when,  treated  as  real  estate,  §  263,  P.  497. 
Montana— affidavit  required  in,  §  74,  (Note  2,  P.  162). 
Mortgage— demands  secured  by,  §  19. 

when  will  support  attachment  and  when  not,  §§  19,  71. 
the  rule  as  to,  in  Massachusetts,  Maine,  Tiouisiana.  and  other  States,  § 
19. 
attachment  of  property  subject  to,  §§  30, 31, 207. 
of  real  estate,  priority  of,  as  against  attachment,  §§  31, 207,  P.  385. 

unrecorded,  subject  only  to  attachment  by  creditor  without  notice»  §  31. 
when  debt  secured  by,  will  not  support  attachment,  §  7L 
fraudulent,  of  chattels— change  of  possession,  §§  97,  207. 
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Mortgage— Con«nti«d. 

abeolute  deed  with  defeasance  as,  §  207,  P  886 

MoS^J^pfoil^i^T  "'''  f""^"^^^  ^"^*^'  ^^  exemption,  m. 
worcgagea  JToperty— levy  of  attachment  on,  §  137. 

See  HoBTGAOjE. 
Mortgagee-conflict  between,  and  attaching  creditor,  5  207. 
Aionon— to  quash  attachment,  §§  24,  285. 

sustained  on  omission  in  affidavit,  §  287. 
on  question  of  fact  entertained  in  Maryland,  $  291,  P.  M8. 
not  entertained  in  Iowa,  when  facts  in  dispute,  §  291,  P.  fi5& 
to  dissolve  attachment  for  irregularity,  §  285. 
when  supported  by  affidavit,  5  285. 
when  irregularity  apparent  on  face  of  papers,  §§  286,  287. 

Court  wUl  not  inquire  into  truth  of  affidavit,  §  287. 
by  defendant  denying  ownership,  not  entertained.  S  289. 
requisites  of,  §  292. 
sufficient  notice  required,  §  292. 
contents  should  show  its  application,  §  292. 
when  for  matters  dehors  the  record,  supported  by  affidavit  S  293 
cannot  be  made  after  trial  begun,  when,  §  293. 
addressed  to  sound  discretion  of  the  Court.  §  294. 
Mnnioipal  Corporation-as  plaintiff  in  attachment,  Ha 


parties  in  affidavit,  §$  61,  289. 
initials  of,  held  insufficient,  §  61. 
of  defendants,  accuracy  in,  not  always  required,  f  266,  P.  483. 
variance  in,  in  affidavit  and  writ,  §  289. 
Nature  and  Amount-^f  plaintiffs  demand  stated  with  accuracy,  §  18. 
Nebraska—rule  in  as  to  beUef  of  affiant  in  affidavit  for  garnishment,  §  58. 
affidavit  required  in,  §  74,  (Note  2,  P.  163). 

in  attachment  for  debts  not  due,  §  162. 
what  is  held  to  constitute  residence  in,  §  76. 
pleading  in  actions  on  attachment  bond,  §  299. 
Nevada— affidavit  required  in,  §  74,  (Note  2,  P.  163). 
New  Hampalilre— no  affidavit  required  in,  §  74,  (Note  2,  P.  163). 

doctrine  in,  as  to  method  of  levy  on  interest  in  partnerahlp  property,  for 
individual  debt,  §  223.  ^    P««y,  lor 

New  Jersey— affidavit  required  in,  §  74,  (Note  2,  P.  163). 
New  Mexico- affidavit  required  in,  §  74,  (Note  2,  P.  163). 
Newspaper— kinds  of,  in  which  summons  may  be  published,  §  273. 
New  7ork— doctrine  in,  as  to  attachment  in  actions  between  partners,  §{  20^ 
22o. 

as  to  positive  statements  in  affidavit,  §  59. 

as  to  particularity  of  statement  of  cause  of  action  in  affidavit,  §  65. 
as  to  attachment  between  non-resident  parties,  §§  75, 76. 
affidavit  required  in,  §  74,  (Note  2,  P.  164). 
Non-Residenoe— as  ground  of  attachment,  what  constitutes,  §§  75  7^ 
not  made  out  by  proof  of  enforced  absence  from  State,  §  76.  * 
circmnstantial  evidence  of.  §§  77,  78. 
allegation  of,  how  made  and  supported  on  the  trial,  §  81. 
should  refer  to  time  of  suing  out  the  writ,  §  81. 
I.  Attach.— 43. 
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Non-Residenoe— Obntjnued. 

will  not  be  sufficient  before  maturity  of  demand,  §  163. 
of  defendant,  may  be  disputed  by  judgment  creditor,  §  21d. 
JTon-Resident— judgment  against,  when  valid  in  sister  State,  §  16. 
property  of,  beyond  jurisdiction,  unaffected  by  levy  of  writ,  §  26. 
summons  of,  by  statutory  methods,  as  substitutes  for  personal^serTioa 

within  jurisdiction,  §§  45. 
plaintiffs,  §  4a 

lunatic,  foreign  attachment  will  not  lie  against,  $  60. 
lOorporation,  what  is,  and  whom  process  may  be  effectually  serred  on,  §§ 

51,67,75. 
Administrator,  when  and  how  he  maybe  proceeded  against  by  attachment^ 

§63. 
trostee;  foreign  attachment  will  not  lie  against,  §  63. 
debtors,  property  of,  attachable  on  ground  of  non-residence,  §  74. 
plhintiffs  may  maintain  foreign  attachment  against  debtors  who  are  also 

non-residents,  §  75. 
defendants  ;  when  the  action  is  against  several  jointly  liable,  §  80. 
heirs  of  deceased  debtor,  how  proceeded  against  by  process  of  attachment, 

§82. 
Korth  Carolina— doctrine  in,  disallowing  the  amendment  of  the  affidavit 

in  matters  of  substance,  §  72. 
affidavit  required  in,  §  74,  (Note  2,  P.  164). 
Notary  Public— when  disqualified  from  administering  oaths  in  attachment 

suits,  §  6a 
Kotloe— to  defendant  by  publication  of  attachment  of  property  considered 

as  an  element  of  jurisdiction,  §  6. 
of  invalid  attachment  or  mojrtgage,  will  not  affect  subeequent  purchaser, 

or  subsequent  attachment  creditor,  §  207,  P.  384. 
of  claim  from  third  party,  who  owns  attached  property,  not  necessary  to 

fix  officer's  liability  for  seizure,  §  241. 
of  prior  conveyances  or  incumbrances;  effect  of,  between  attaching  credit* 

ora  and  other  clainuints,  §  254. 
of  transfer  of  shares  of  stock  of  corporation,  by  book  of  company;  only 

purchasers  entitled  to,  §  30. 
by  registration  of  notioeof  attachment  of  real  estate,  §  3L 
only  creditors  without,  can  take  advantage  of  mortgagee's  failure  tOTeoord 

his  mortgage,  §  31. 
to  defendant,  by  publication  of  summons,  or  other  statutory  substitute 

for  personal  service,  §§  6,  45, 126,  268. 
of  fraud,  purchaser  with,  taJies  property  subject  to  the  rights  of  defrauded 

creditor,  §  206. 
of  attachment  will  not  take  the  place  of  seizure,  to  create  a  lien  in  favor  of 

creditor,  §  219. 
publication  of  summons  regarded  as  constructive,  §  267. 
collateral  attack  on  judgment,  for  failure  of,  when  prescribed  by  statute, 

§268. 
contents  of,  published,  §  270. 
Nulla  Bona— return  of,  when  required,  prior  to  publicationof  summons,  §  2G9L 

o. 

Oath— by  whom  administered  in  attachment  proceedings,  §  60. 
must  be  by  officer  authorized  to  administer,  §§  55,  60, 
signing  jurat  by,  not  essential,  §  57. 


INDEX.  675 

Objeotiozui— to  attachment  t>onds,  when  waived,  §  116. 
to  publication  of  summons,  how  and  when  taken,  §  275.. 
to  procedure,  for  irregularity,  §§  284-291. 
mode  of  raising,  $  285. 
by  whom  may  be  raised,  §  286. 
at  what  time  may  be  raised,  $  293. 
Obligees— in  the  attachment  bond,  §  107. 
ObligorB— in  the  attachment  bond,  §§  106, 108. 
when  bound  by  bond  ea^ecuted  by  agent,  §  106. 
the  sureties,  their  qualifications  and  sufficiency,  §  109. 
discharge  of,  from  liability,  §  117. 
Officer — executive,  special  property  of,  in  chattels  seized,  while  in  custody 
prior  to  judgment,  §§  28, 175, 176. 
means  of  devesting,  prior  to  judgment,  §  176. 
what  he  must  show  to  impeach  a  transfer  of  property  by  the  debtor,  prior 

to  levy,  §  33. 
return  of,  should  show  facts  constituting  a  valid  levy,  $§  43, 140-146. 
of  private  foreign  corporation,  temporary  presence  of  in  State,  does  not 

give  jurisdiction  of  the  corporation,  §  51. 
before  whom  affidavit  sworn  to,  must  be  one  authorized  to  administer 
oaths,  §§  55,  60. 
need  not  sign  the  jurat,  §  57. 
whose  duty  it  is  to  approve  the  attachment  bond,  cannot  act  by  deputy,  in 

a  matter  in  which  the  principal  is  interested,  §  112. 
cannot  levy  on  property,  before  the  writ  is  placed  in  his  hands,  $  121. 
to  whom  the  writ  of  attachment  issues,  §§  122, 124. 
executive,  acts  of  when  justified  by  precept  of  writ,  §  125. 
methods  adopted  by,  in  gaining  possession  of  debtor's  personal  property, 

§130. 
duty  of,  to  levy  promptly,  §  13L 
must  exercise  diligence  in  searching  for  property  on  which  to  levy  the 

writ,  §  132. 
liability  of,  for  abuse  of  authority,  in  executing  writ,  $  132. 
duty  of,  as  to  goods  of  third  party,  Intermingled  with  those  of  the  defend- 
ant, $  134. 
rights  of,  acquired  by  levy,  §§  139, 175, 176. 
return  of,  of  the  writ,  form  and  substance  of,  §$  140-156. 
form  of,  §  140. 
date  of  levy,  should  appear  in,  §§  141, 145. 
where  levy  made,  §  142. 
description  of  property  seized,  §  143. 
that  the  property  seized  belongs  to  the  defendant,  $  144. 
manner  of  making  the  levy  particularly  described,  §  146. 
desigoAiiDn  of  officer,  by  whom  levy  made,  §  148. 
must  be  true,  §  147. 

insufficient,  does  not  always  vltlace  levy,  §  149. 
amendments  to,  how  made,  §  150. 
whea  made,  §  151. 

conditio  us  upon  which  may  be  made,  §  152.  « 

what  errors  in  return  may  be  corrected  by,  §  158. 
effect  of,  ^  154. 

intervening  rights  not  lost  or  affected  by,  { 155. 
as  evidence  of  facts  therein  recited,  §  156. 
has  custody  of  attached  chattels, 
See  Custody  of  Chattjcls. 
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liability  of,  as  custodian  of  attached  property,  §§  164, 169, 230. 
control  of,  over  goods,  terminates  with  lien,  §  168. 
may  retain  possession  of  property  seized,  after  his  term  of  office  has  ex- 
pired, §  169. 
cannot  be  indemnified  for  voluntary  breach  of  duty,  §  173. 
when  his  right  of  action  against  receiptor  accrues,  §  175. 
has  lien  on  attached  property,  for  expense  of  custody,  $  181. 
when  bound  to  accept  bond  tendered  by  the  debtor,  In  lieu  of  property  a^ 

tached,  §§  183, 18ft. 
is  authorized  to  take  sufficient  delivery  bond,  $  200. 
rights  of,  as  custodian,  accrue  from  date  of  levy,  §  217. 
may  stipulate  with  officer  making  simultaneous  levy,  for  a  division  of  the 

property  seized,  §  222. 
liability  of,  for  official  acts,  and  his  indemnity,  how  secured. 
See  TiTABTT.nT  of  Exbcuittb  Officers. 
for  property  erroneously  released  to  third  person  claiming  to  own  the 

same,  §  230. 
not  affected  by  taking  receipt  for  attached  property,  unless  receipt  ap- 
proved by  plaintiff,  $  2dOL 
justified  in  releasing  property  erroneously  seized,  §  230. 
is  not  protected  by  order  of  court,  in  making  payment  to  wrong  party, 

§233. 
has  no  right  to  use  of  attached  property,  §  238. 
liability  of,  as  custodian  of  perishable  property,  §  238. 
to  whom  other  executive  officer  may  become  liable,  §  244,  P.  459. 
may  justify  seizure  as  against  prior  assignee,  on  ground  of  fraudulent  as- 
signment, $  245. 
but  must  first  show  that  defendant  ia  indebted  to  plaintiff,  §  245. 
liability  of  plaintiff  for  acts  of,  in  seizing  property  of  third  party,  §§  308i 
809,  316. 
See  Liability  Incubrbd  by  Plaintiff. 
Ohio— doctrine  in,  as  to  attachment  in  actions  ex  delicto^  §  12. 
as  to  attachment  in  actions  between  partners,  §  20. 
as  to  attachments  In  aid  of  suits  on  obligations  criminally  hicuxT8d«  {  99. 
affidavit  required  in,  §  74,  (Note  2,  P.  164). 
OmiiMion— of  essential  allegations  held  fatal  to  affidavit,  §§  57, 73. 

when  merely  formal,  may  be  corrected,  §  73. 
Order— of  Court  will  not  protect  officer  in  making  payment  to  wrong  party, 
$233. 
of  levy  on  real  and  personal  property,  §§  257, 261,  (Note  16). 
for  judgment  on  traverse  may  contain  findings  of  facts,  §  282,  P.  541. 
Order  of  Fublloation— strict  compliance  with  terms  of,  required,  {§  268> 
269. 
what  is  necessary  to  authorize,  $  269. 
is  generally  set  out  in  published  notice,  §  270. 
Oregon— affidavit  required  in,  §  74,  (Note  2,  P.  164). 
Origin— and  general  nature  of  the  remedy  by  attachment^  §§  1-9, 
antiquity  of  the  remedy,  §  1. 
Boman  law— custom  of  London,  §  1. 
a  statutory  proceeding,  §  2. 
rules  of  construction  applied  to,  {  3. 
a  strictly  legal  remedy,  $  4. 
a  proceeding  in  chancery,  §  5. 
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the  qaestiou  of  juri8diction»  $  6. 
an  action  in  personam  or  in  rem,  $  7. 
a  proTisional  remedy.  §  7. 
foreign  and  domestic  attachment,  §  7. 
advantage  Intended  to  be  secured  by,  §  8. 
general  diviflion  of  the  subject,  §  9. 
Orlgiiial  Attachment — distinction  between,  and  ancillary,  as  to  presump- 
tions in  f  ayor  of  officer's  return  of  the  writ,  §  145. 
general  distinction  between,  and  ancillary,  §  157. 
Owner— of  attached  property,  or  interest  therein,  defendant  in  attachment 
should  be,  $$  30,  31,  132-135,  241. 
when  not  defendant  in  the  action,  the  officer  liable  as  a  trespasser,  §  241. 
•Ownership — of  attached  property  determined  by  the  officer  who  makes  the 
seizure,  §  132. 
possession  as  evidence  of,  §  133. 
how  determined  when  property  of  defendant  intermingled  with  that  of 

third  person,  §  134. 
when  joint  or  in  common,  interest  of-debtor^ubject^o-attachment  by 
seizure,  f  135. 

P. 

Parttonlarlty— required  in  stating  facts  in  affidavit,  §  59. 
Parties— when  claimants  of  property,  other  than  defendants,  are  necessary, 
§39. 
to-attachment  bonds,  $§  105-109. 
obUgors,  §§  105, 106. 

bound,  when  bond  executed  by  agents,  §  106L 
obligees,  §  107. 

description  of,  in  instrun^ent,  §- 108^. 
sureties,  §  109. 
t<y  the  action,  Gh.  V .,  §§  48-54. 
plaintiffs,  resident  and  non-resident,  $  48. 

corporations  as,  §  49. 
defendants,  §  50. 
corporations  as,  §  51. 
liable  jointly  or  severally,  $  52. 
representatives  and  heirs  of  deceased  debtors  as,  §  53« 
Intervenors,  §  54. 

names  of,  must  appear  in  affidavit,  §$  57,  61. 
non-resident  defendants,  as,  $  80. 

interested  as  plaintiffs,  whether  named  or  not,  proper  principal  obligors 
in  attachment  bonds,  $  106. 
to  the  release  bond,  §  186. 
effect  of  judgment  against  one  of  several,  $  186. 
effect  upon  sureties'  liability  of  change  in,  §  189. 
claiming  attached  property,  rights  of,  determined  by  validity  of  sale  {  203. 
conduct  of,  may  excuse  officer  from  making  return,  §  229. 
to  the  issues  made  on  the  traverse  of  the  affidavit,  §  278. 
to  the  action  on  the  attachment  bond,  §  297. 

who  joined  as  plaintiffs  or  as  defendants,  §  297. 
joinder  of,  in  actions  for  malicious  attachment,  §  321. 
Partners— actions  between,  will  not  support  attachment,  S  20. 
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of  debtor,  tighta  of,  in  attMhed  property  incidentally  affected,  §  261. 
may  maintain  action  on  attachment  bond,  where  partnership  property  at- 
tached, $  297. 
Paitnerahip— and  individnal  creditors,  riTalry  between  as  attachers,  §§  32, 223^ 
property  of,  attached  for  individaal  debt  of  one  of  the  memben,  §§  38, 

(Note  6),  Sa 
affidavit  by,  according  to  belief,  held  sufficient  $  59. 
in  actions  against,  as  non-resident  debton,  allegations  in  affidavit,  §  80. 
Paitnenhip  Property— sufficient  aUegations  in  affidavit  for  attachment 
of,  5  3. 
liability  of  plaintiff  for  wrongful  seizure  of,  $  306. 
PaLyment— for  goods  purchased,  on  delivery,  according  to  contract,  failure 

of,  as  ground  6f  attachment,  $  100. 
Penalties — actions  to  recover,  not  aided  by  attachment,  §  14. 
Penalty— of  the  attachment  bond  should  be  expressed  in  the  body  of  the  in- 
strument, §  111. 
its  relation  to  the  amount  of  the  demand  sued  on,  §  IIL 
limits  the  amount  to  be  recovered  in  action  on  bond,  §  dOl. 
may  be  supplied  by  amendment,  in  action  on,  §  304. 
Pennsylvania— affidavit  required  in.  §  74,  (Note  2,  P.  164). 

doctrine  in,  as  to  what  constitues  residence  of  seafaring  man,  $  75. 
Period- of  publication  of  summons,  §  271. 
Perishable  Property— effect  of  sale  of,  §§  27,  230,  P.  437. 

Older  for  sale  of  does  not  prejudge  case,  but  preserves  the  property,  §§  45, 

(P.  104),  136. 
when  wrongfully  seized,  the  sale  of,  is  not  justified  by  the  order  of  Coxut, 

§136. 
what  ii,  $  238. 
Peijuiy— c^davit,  sufficiently  positive,  when,  will  lie  for  falsity  of  state- 
ments therein,  §  59. 
Person— of  defendant,  importance  of  jurisdiction  of,  §  44. 

liability  of  officer,  for  trespass  against,  in  levying  on  property,  §§  239  (P. 

449).  261. 
security  of  the,  not  to  be  infringed  by  officer  in  making  seizure,  §  261. 
corporation  considered  as  a,  in  attachment  proceedings,  §  61. 
Personal  RepresentatlTes— of  debtor,  interests  of,  subject  to  lien  of  prior 
attachment,  $  25. 
as  defendants  in  attachbient  proceedings,  §  53. 
Personal  Service— necessary  to  validate  foreign  judgment,  §  16. 
Personalty— extent  to  which  lien  of  attachment  binds,  §  30. 
claimants  to,  when  may  be  made  parties  to  action,  §  37. 
attached  by  actual  seizure,  $  129. 
allegation  of  fraudulent  disposal  of,  held  not  to  warrant  attachment  of 

real  estate,  §  92. 
not  required  to  be  described  in  order  of  publication,  §  270. 
attcuhment  of,  Ch.  XVIII.,  §§  261-266. 
the  kinds  of  chattels  subject  to,  §  261. 

instances  where  the  right  to  attach  has  been  questioned,  §  262. 
whether  property  is  both  personal  and  tangible,  $  263. 
right  to  attach,  subordinate  to  other  rights,  §  264. 
possession,  $  264. 

claims  to  property  seized,  by  wife  of  debtor,  §  265. 
exemption  from  attachment,  §  266. 
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Plaintiff— who  may  be,  in  attaohment  snita,  S  ^ 
resident,  and  non-resident,  §  48. 
corporation  as,  §  49. 

generally,  bat  not  mdversally,  the  affiants,  §  58. 
affidavit  of  required  to  be  on  knowledge,  $  59. 
may  direct  the  officer  to  levy  on  certain  property,  §§  128, 132. 
liability  of,  to  defendant,  for  malicious  and  wrongful  attachment,  {{  307-324. 
or  to  sureties  on  attachment  bond,  §  307. 

See  LiABiuTT  Incuskbd  by  Plaintiff. 
officer  may  render  himself  liable  to,  when,  §  227. 
for  failure  to  levy,— false  return,  §  228. 
for  failure  to  return  property  or  bond,  $  229. 
for  failure  of  duty  as  custodian,  $  230. 

after  judgment,  $  231. 
for  failure  to  sell  on  execution,  §  231. 
for  failure  to  account  for  proceeds  of  sale,  §  232. 
Pleading— Verified,  may  take  the  place  of  preliminary  affidavit,  §§  63, 65y  68^ 
defects  in,  as  ground  for  dissolution,  §  290. 
in  actions  on  attachment  bonds,  §  298. 
in  actions  for  malicious  attachment,  §  321. 
Plea  in  Abatement— will  not  always  lie  to  defective  bond,  §  41. 

when  verdict  on,  for  one  party,  and  on  plea  in  bar  for  the  other,  the  judg- 
ment will  be  special,  §  282,  P.  641. 
held  the  proper  mode  of  attack  on  procedure,  for  irregularity,  §  285. 
judgment  on,  conclusive  as  to  truth  of  affidavit,  §  295,  P.  566. 
Fledge — of  shares  of  stock,  prevents  creditor  from  attaching,  §§  19,  30^  206^ 

of  personal  property  unaffected  by  attachment,  §  30. 
Pledgee— liability  of  officer  to,  §  243. 

Positive  Statements— required  in  affidavit  of  agent  or  attorney,  §  58.. 
genera]  requisites  as  to,  in  most  of  the  States,  §  58. 
when  made  by  plaintiff,  in  affidavit,  §  59. 
Poflsession- right  of,  how  and  to  what  extent  affected  by  attachment,  §  28^ 
exclusive,  by  officer  essential  to  valid  attachment,  §§  90, 129. 
of  chattels,  change  of,  when  essential  to  valid  sale,  §§  96, 97, 133. 

by  receiptor,  is  officer's  possession,  §§  129, 171-174. 
of  property,  means  of  gaining,  by  officer,  §  130. 
as  evidence  of  ownership,  §§  133,  219,  264. 

of  attached  chattels,  gives  officer  special  property  in,  $§  139, 176, 17G. 
continued,  necessary  to  i>erpetuate  lien,  $  164. 
temporary  interruption  of,  §  165. 
must  be  open  and  exclusive,  §§  166,  263. 
by  defendant,  of  property  released  under  bond,  §  182. 
by  vendee,  of  property  purchased,  as  evidence  of  bona  fides  of  sale,  §  206. 
of  real  estate,  change  of,  not  effected  by  levy  of  attachment,  §  251. 
of  certain  kinds  of  personalty,  hefd  not  essential  to  valid  attachment, 

§  263,  P.  496. 
not  conclusive  evidence  of  title  to  personalty,  §  264,  P.  499. 
of  personalty,  fraudulently  gained,  does  not  transfer  title,  $  264,  P.  499. 
Posting— notices,  as  substitute  for  personal  service,  §  45. 
Practice — in  prosecuting  conflicting  claims  to  attached  property,  §  226% 
Precept— of  writ,  should  order  seizure  of  defendant's  property,  $  121. 

officer's  acts  in  obedience  to,  justified,  §  125.  ' 

Presnmptions — in  favor  of  officer's  return,  §§  145,  201. 

in  favor  of  defendant's  ownership  of  attached  property,  §  201. 
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in  fayor  of  authority  of  agenti  to  ezecnte^attacliment-boiid,  §§  106, 288. 
of  mali«e  in  soinfi^  oat  attachment,  §  812 
in  fayor  of  joriadiction. 

See  JcsBDicnox. 
Prinelpal~in  attaehment-bond,  extent  of  liability  of,  §  298. 
Fxiotity^order  of,  b.-tween  suooeasiTe  attaching;  creditors,  §§  32i,  128, 217. 
between  attaching  and  execution  creditors,  §  216. 
goremed  by  validity  of  attachment,  $  218. 
in  simaltaneous  attachments,  §  222. 
Probable  Canaa    as  defense  to  action  for  malicioas  attachment,  $  313. 

want  of,  an  essential  allegation  in  complaint,  in  action  for  malicious  at* 
tachment,  $  321. 
Prooedare<-defects  in,  when  advantage  taken  of,  §§  24^  219. 

rules  of,  by  which  conflicting  claims  to  attached  property  determined 

§226. 
modes  of,  to  dissolve  attachment,  §  276. 

defects  in,  when  apparent  on  the  face  of  prooeedingSy  dissolution  of  at- 
tachment for,  §$  287-290. 
when  dehors  the  record,  §  291. 
Prooeia    constructive  service  of,  strict  conformity  to  statute  required,  §§  3, 
6,126.  I 

gives  only  constructive  jurisdiction,  §  39,  (Note  5). 
See  SuiOKONS,  Constructive  Service  of, 
personal  service  of,  necessary  to  validate  personal  judgment,  §§  7r4i. 
necessary  to  give  judgment  extra-territorial  force,  §  1& 
appearance  equivalent  to,  §  7. 
essential  to  complete  jurisdiction,  §  44. 
in  foreign  and  domestic  attachment.  $  7. 

Qrder  of  service  ofj  determines  priority  between  successive  attaching  cred- 
itors, §  32. 
statutory  substitutes  for  personal  service  of,  considered  a§  an^«lement  of 

jurisdiction,  §§  45,  126,  263. 
how  served  on  private  corporation,  §  51. 
avoiding,  as  a  ground  of  attachment,  §§  88, 89. 
intent  to  defeat  service  of,  essential  to  render  ^epartaie»£rom-State-a 

ground  of  attachment,  §  90. 
void,  will  not  justify  official  acts  under,  §  125. 
abuse  of,  vitiates  levy,  $  130. 

service  of,  by  publication,  when  essential  to  valid  sale  of  real  estate,  §  255. 
has  no  force  beyond  the  boundaries  of  State  where  issued,  §  267. 
Promise  to  BCarry— breach  of,  does  not  create  demand  that  will  suppoit 

attachment,  §  13. 
Proof— necessary  to  sustain  attachment,  f  41. 
of  publication  of  summons,  §  273.  . 
how  and  by  whom  made,  §  273. 
See  BvmEMCB. 
Property— affected  by  lien  of  attachment,  only  that  levied  on,  {  26L 

only  that,  may  be  lawfully  seized,  which  belongs  to  defendant  in  attach* 

ment,  §§  29, 125. 
attachable,  affidavit  that  defendact  has,  §  70. 

ownership  of,  must  be  ascertained  by  officer,  prior  to  its  BeizoxB,  { 130. 
possession,  as  evidence  of,  $  133. 
See  Person AX.TT. 
See  Bbal  Estats. 
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Property  and  Rights  Affected— by  attaehment.  §§  2IS-37. 
rights  secured  by  the  attaching  creditor,  §  26.. 
when  the  lien  attaches,  §  26. 
title  not  deyested,  $  27. 

right  of  possession,  to  what  extent  affected,  §  28. 
extent  and  duration  of  the  lien  secured,  §  29. 
extent  to  which  lien  binds  property  seized,  S  30. 

to  which  real  estate  bound,  §  31. 
Older  of  priority,  between  attaching  crediton,  §§  82, 128,  217. 
right  of  creditors  to  attack  fraudulent  assignments,  §  33. 
extent  to  which  attachment  satisfies  the  debt,  §  34. 
attaciiing  creditors'  rights  affected  by  legislation,  §  35. 
rights  of  defendant's  codwners  affected,  §  26 
rights  of  interrenors,  §  37. 
Pro  Rata— when  successive  and  simultaneous  attacbers  share  property,  $  217. 
Provisional  Remedy— attachment  a,  §  7. 

need  not  be  employed  against  all  Uie  defendants  in  the  action,  to  bind 
property  attached,  §52. 
Publication— service  of  summons  by,  $§  6,  267-273. 

when  authorized,  requires  strict  compliance  with  the  governing  statute, 

§§  6.  267. 
will  not  authorize  judgment  against  defendant,  that  may  be  sued  on  in 

another  State,  §  16. 
considered  as  an  element  of  jurisdiction,  $§  45, 268. 
jurisdiction  held  incomplete,  where  statute  not  followed,  §  268v 
the  order  of,  §  269. 
contents  of  notice,  $  270. 
the  period  of,  §  271. 
levy  essential  to  give  effect  to,  §  272. 
proof  of,  §  273. 

how  failure  to  publish  taken  advantage  of,  $  275. 
PnroliaBera— of  attached  property,  hold  same  subject  to  the  Uen,  §  25. 
of  property  who  have  no  attachable  interest,  $  29. 

to  be  protected,  must  have  paid  for  property  prior  to  levy  of  the  writ«  §  30. 
of  real  estate,  without  notice,  protected  against  unregistered  instruments, 
§  264,  P.  478. 

Qtiasli-the- writ— the  Court  will,  for  misjoinder  of  actions,  $  24. 
motion  to,  for  irregularity,  $  285. 


Railroads— rolling  stock  of,  not  subject  to  seizure,  §  262. 
Ratification— of  officer's  acts,  by  giving  bond  of  indemnity,  binds  plaintiff, 
§248,  P.  467. 

in  taking  receipt  for  goods  seized,  §§  172,  230. 

of  acts  of  agent  done  on  behalf  of  plaintiff  as  principal,  §§  286, 316. 
ne^lISBtate—attachment  of,  Ch.  i^VII.,  §§  249-2G0. 

manner,  and  mode  of,  prescribed  by  Statute,  §§  4,  225. 

extent  to  which  lien  of,  affects,  §  31. 

does  not  require  seizure,  §§  31, 139. 
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Btatatory  method  of— general  mlee,  $  249. 
levy,  how  made,  §  250. 

cban^  of  poeseaaion  not  affected  by,  §  251. 
affects  only  the  interest  of  defendant,  $  252. 

and  only  that  owned  at  date  of  levy.  $  253» 
effect  of  registration  and  notice,  §  251. 
other  reqaisites  to  Talid  levy,  §  255. 

description  of  property  levied  on,  §  256. 
order  of  levy  on  real,  and  on  personal  propeitjy  §  SffT.^ 
amending  return,  effect  of,  §  258. 
Qonflicting  levies— intervenors,  §  259. 
manner  of  defeating  or  removing  the  lien,  ^  260. 
cannot  be  volontarily  released  from  attachment  by  ofllosr,  (  Vfk 
Receipt— taken  in  lien  of  goods  seized,  §f  170,  ITL* 
effect  of,  to  bind  bailee,  $  171. 
effect  of  approval  of,  by  creditor,  §  172. 
extent  to  which,  operates  by  way  of  estoppel.  { ITS. 
approval  of,  by  plaintiff,  releases  officer  from  liability,  {  230. 
Receiptor— possession  by,  equivalent  to  offioer^s  possession,  ${  129^^70|  17L 
liability  of.  §§171,173. 

terminates  with  liability  of  officer,  $§  171, 174w 
cannot  deny  attachment,  or  officer's  return,  §  ITS. 
cannot  deny  defendant's  title  to  property  seiaed,  { 174«. 
must  surrender  goods  on  demand,  §  175. 

when  such  demand  should  be  made,  §  180. 
rights  of,  in  respect  to  property  receipted  for,  §  177. 
as  claimant  of  attached  property,  §  209. 
Receiver— rights  of  unaffected  by  subsequent  attachment,  §§  90, 208w 
appointment  of,  does  not  affect  prior  attachment,  §  31. 
of  corporation  in  another  State,  cannot  interfere  with  attaehmentr§265» 
P.  502., 
Redtal— of  facts  in  affidavit,  insufficient  where  affidavit  required*  §  09. 
held  sufficient  to  show  the  demand  to  be  just,  §  68. 
in  officer's  return,  when  conclusive  evidence  (^  their  truth,  §  166. 
in  attachment  bond,  showing  that  the  writ  was  prematurely  issued,  held 
to  defeat  attachment,  §  289. 
Reconvention- a  remedy  for  wrongful  attachment,  in  several  States,  §  32i. 
Record— jurisdiction  in  attachment  should  affirmatively  appear  in,  §§  38, 47. 
when,  shows  a  void  writ,  judgment  held  void,  §  42. 
should  show  a  valid  levy  to  create  a  lien,  §  43. 
of  proceedings  in  attachment,  evidence  in  actipn  on  the  attachment  bozid, 

§300, 
of  conveyances  and  incumbrances, 
See  Bbgibtratiok. 
Redemption— from  attachment,  rights  of  mortgagees  to,  §  31. 

real  estate  held  subject  to,  not  attachable,  §  252. 
Registration— necessary  in  attaching  real  estate,  §§  31,  249-251,  254. 
effect  of,  and  notice,  upon  rights  of  attaohers  of  real  estate,  §  254. 
of  chattel  mortgages,  §  207. 
Regularity— of  proceedings,  questioned  by  subsequent  attaching  crediton» 

§220. 
Relation— levy  takes  effect  by,  when,  §  261 
of  title  to  date  of  attachment,  §  27. 
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bond  does  not  take  effect  by,  §  41. 

title  to  real  estate  in  purchaser  at  ezeoation  sale,  takes  effect  by,  fromdate 
of  levy,  f  255,  P.  4«2. 
Release — ef  attached  property  on  bail  or  forthcoming  bond, 

See  Bonds  for  Bielbass  or  Attached  FbopjcbtiTv 
of  sureties  in  bail  bond,  §  189. 
Toluntary,  of  attached  property,  destroys  lien,  {  218. 
of  attached  property  on  receipt, 
See  Bbobift. 
Remainder— in  personal  property,  cannot  be  attached,  {  264,  P.  502. 
Removal— of  persons  an<l  of  property,  from  State*  when  dependent- on-each 
other  as  grounds  of  attachment,  $  90. 
when  either  will  be  sufficient,  §  90. 
of  property  from  State  as  cause  for  attachment,  §  91. 
the  intention  of,  and  whether  temporary  or  permanent,  $  92. 
does  not  devest  officer's  special  title  to  property,  {  176. 
Rent— attachment  for,  when  fatally  defective,  §  67. 

Replevin— will  lie,  at  suit  of  mortgascee,  to  recover  possession  of  <  chattels 
wrongfully  seized,  §  207. 
as  a  means  of  enforcing  claimant's  right  to  the  possession  of  attached  per- 
sonalty, $  226. 
Replevy  Bonds— See  Dblivbbt  Boxtds. 
Reputation— evidence  of,  in  neighborhood,  incompetent  to-proYethat<debtor 

was  about  to  leave  the  State,  §  90. 
Residence— of  private  corporation.  §§  51,  75. 

of  defendant  in  attachment,  how  determined,  §S  75,  76.. 

of  a  seafaring  man,  how  determined  in  Pennsylvania,  $  75.; 

change  of,  inferred  from  circumstances,  §  77. 

of  family  of  debtor,  as  evidence  of  his  place  of  abode,  {  77. 

debtor's  intent  to  change,  does  not  affect  his  rights  until  oanied  into^f- 

f ect,  §  78. 
denial  of,  within  the  State,  equivalent  to  allegation  of  defendant's  non- 
residence,  {  81. 
effect  of,  in  fixing  the  character  of  absconding  debtor,  §  87. 
Retroactive  Iia'ws— cannot  affect  rights  secured  by  attachment,  §  38. 
Return- intention  of  absent  debtor  to,  not  established  by  hia  subsequent 
acts,  (  90. 
of  executive  officer,  endorsed  on  writ,  $§  140-166. 
should  show  that  a  valid  levy  has  been  made»  {{  89L 141-147.^ 
form  of,  §  140. 
date  of  levy,  $  141. 

that  levy  made  within  officer's  bailiwick,  { 142. 
description  of  property  attached,  §  143. 
that  the  property  levied  on  belonged  to  defendant,  $  144. 
particular  description  of  the  acts  done  in  moving  levy,  { 146. 
errors  as  to,  corrected  by  amendment,  §  153. 
presumptions  in  favor  of,  §  145. 
must  be  true,  §  147. 

insufficient,  does  not  always  vitiate  levy,  $  148. 
amendments  to,  §$  150-156. 
how  made,  §  150. 
when  may  be  made,  $  151. 
conditions  upon  which  maybe  made,  {  152. 
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what  errors  may  be  coireoted  by,  §  163L 
effect  of,  §§  IM,  268. 
intervening  rights  not  lost  by,  §  IBS, 
as  evidence  of  facta  therein  recited,  §  166. 

cannot  be  disputed  by  receiptor,  §  173.  i 

effect  of  bond  for  release  of  property  prior  to,  $  188.  j 

of  execution,  fixes  liability  of  obligors  in  delivery  bond,  §  1S6,  | 

false,  lUbility  of  offioeis  for,  §§  228,  229,  237.  ] 

of  property  or  bond,  liabiliiy  of  oi&cer  for  failure  to,  §  229. 
is  necessary,  when  the  writ  is  returnable,  to  enable  the  officer  to  Justify 

his  acts  under  the  writ,  §  245. 
of  writ  levied  on  real  estate,  sufficient  description  iit,  $  256b 

effect  of  amending,  §  268. 
of  nulla  bmna,  to  authorize  order  of  publication,  §  269. 
Rbodo  Island— doctrine  in,  as  to  attachment  of  debts  doe  &  deceased  debt- 
or, §  53. 
I>ositive  allegations  in  affidavit  required  in,  $  59. 
doctrine  in,  as  to  amendment  of  names  of  parties,  §  6L 
affidavit  required  In,  §  74,  (Note  2,  P.  165). 
Right  of  Poaaesaion— how  affected  by  attachment,  §  28. 
Rolling  Stook— of  railroads  not  subject  to  seizure  when  in  use,  {  262. 
Roman  iMW^oi  attachment  briefly  noticed,  §  1.  * 

Roles  of  Construotion— of  statutes  giving  extraordinary  remedies,  §§  3^  & 


Bailors— held  to  be  residents  of  State  from  which  they  sail,  §  75. 
Bale— under  execution  only  transfers  defendant's  interest  in  the  property, 
§§  30,  35. 
of  perishable  property  prior  to  judgment,  effect  and  object  of,  to  preserve 

property,  §§  27,  45, 230,  P.  437. 
under  subsequent  attachment,  may  be  enjoined,  §  32. 
fraudulent,  as  cause  of  attachment,  $  96. 
of  chattels  when  not  delivered  to  purchaser,  $  96. 
will  not  justify  seizure  unless  the  officer  can  prove  indebtedness  of 
defendant,  §  133. 
conditional,  of  chattels,  §  133. 

of  attached  property,  does  not  devest  officer's  special  title,  §  178. 
of  property  prior  to  attachment,  validity  of,  §$  203-205. 
of  shares  of  stock  and  choses  in  action,  §  204. 
when,  deemed  fraudulent,  $  205. 
proceeds  of,  officer's  liability  for  failure  to  account  for,  $  233L 
on  execution,  liability  of  officer  for,  $  246. 

of  real  estate,  void  when,  for  non-compliance  with  statutory  requirements, 
$255. 
when,  injunctions  will  restrain,  §  259. 
Satisfaction— of  debts  secured  by  attachment,  §  86. 
Beal— essential  to  the  bond,  §§  41, 104,  288. 

use  of,  by  officer  issuing  writ,  $  121 
Beorecy— of  defendant's  disposal  of  property  considered  as  evidence  of  his 
fraudulent  intent,  §  97  ^ 

Secreting— property,  as  ground  of  attachment,  should  be  alleged  dlsjune- 
tively  in  affidavit,  §  56. 
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the  person  to  avoid  service  of  process,  §  88. 
the  debtor's  property,  as  ground  of  attachment,  §  92. 
Seourity— of  plaintiffs  demand  the  principal  object  of  attachment^  f  25» 
for  debt  sued  on,  absence  of,  a  condition  to  risht  to  attach.  9  7L 
vendor's  lien  considered  as,  §§  19,  21. 
Seizure— of  chattels  necessary  to  jurisdiction,  §§  6, 30, 129. 
not  necessary  in  attachment  of  real  estate,  §§  31,  249-251. 
may  be  made  of  property  after  it  has  been  fraudulently  assigned,  $  83. 
of  defendant's  interest  in  partnership  property  for  his  individual  debt, 

$  36,  (Note  6). 
methods  of  accomplishing— fraudulent  levy,  §  130. 
cannot  be  made  of  choses  in  action,  §  262,  P.  29L 

what  amounts  to,  sufficient  to  render  officer  liable  to^owner-of  property 
wrongfully  attached,  §  242. 
Service  of  Frooess— See  Pbocbss. 

Set-Ofif— amount  of  demand  in  affidavit  must  be'Stated-^ia-over^nd-^bovet 
§G6. 
by  defendant  in  attachment  suit,  $  303. 
See  Rbconvbntigk. 
Sheriff— See  Offices. 

Signature— to  affidavit  essential— when  excused,  §  57,  (Note  9). 
Simultaneoue  Levies— take  precedence  according  to-dateof  issue^fwiitr 
$32. 
on  personal  property,  share  property,  pro  rata^  $  217. 
order  of  levy  determines  rights  of  creditors  in,  §  222. 
on  real  estate  secures  contemporaneous  liens,  §  259. 
Slander— action  for,  will  not  support  attachment,  §  12.. 

plaintiff  in,  held  to  be  a  creditor,  §  15. 
Soutb  Carolina— affidavit  required  in,  §  74,  (Note  2,  P.  165). 
"underflling  creditors"  provided  for  by  statute  in,  §  243. 
Special  Property— of  officer  in  chattels  seized.  §§  28, 175, 176. 

means  of  devesting  prior  to  judgment,  §  176. 
Specific  Chattels— seizable  in  attachment,  §  263. 
exempt  from  attachment,  §  212. 

See  PuBSONAiiTT,  Attachment  of. 
States— of  the  Union,  judgments  rendered  in,  when  aided  by  attachment  In 
sister  States,  §  16. 
and  territories  in  which  an  affidavit  is  required,  and  where  dispensed 
with,  §  74,  (Note  2,  Pp.  166-167).  , 
See  The  Names  of  States  axd  Tebritobibs  Hbbein. 
Statute  of  Frauds— need  not  be  pleaded  by  garnishee,  §  205. 

failure  to  plead  against  prior  demand  raises  no  imputation  of  collusion,  §  220. 
Statute — ^attachment,  how  construed,  §§  3,  4. 

must  be  closely  pursued  in  attaching  real  estate,  %  31. 

may  dispense  with  otherwise  essential  elements  of  jurisdiction,  §  46 

make  no  distinction  between  residents  and  non-residents  as  plaintiffs, 

§48. 
affidavit  which  follows  language  of,  not  always  sufficient,  §§  56,  65. 

where  language,  too  general  for  particular  case,  §  71. 
of  the  different  States  and  Territories,  provisions  of,  as  to  affidavit, 
§  74»  (Note  2).  "^ 

See  The  Names  of  States  akd  Terbitobibs  wsbxss. 
Statutory  Proceeding— attachment  is  a,  §  2. 
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8took>H!hare8|  of  in  prirate  oorporation,  tnnafer  of,  on  books  of  company, 
who  entitled  to  notice  as  third  parties,  §  30L 
transfer  complete  ay  to  creditors  by  delivery,  §}  30^  aOk 
how  attached,  §  262,  Pp.  496-7. 
live,  exx>en8e  of  custody  of,  when  attached,  §  181. 
food  for,  exempt  from  attachment,  §  212. 
Bnbjaot  Matter— of  attachment  suit,  jurisdiction  of,  conferred  by  statotei  §  39* 

definition  of,  §  39. 
BubpcBna— in  chancery,  does  not  become  leading  process  when  issaed  after 

serrioe  of  writ  of  attachment,  $  159. 
Bubsaqoant  Attachars— may  defend  against  prior  attachment,  on  groond 

of  fraud  or  fatal  irregularity,  §  220,  P.  413. 
Babatitation— of  new  bonds,  whether  for  those  defective  or  insuffidant,  §  115. 

of  other  notice  than  publication,  for  personal  service,  §  274. 
Buooaaaiva  Attausliara—order  of  priority  between,  §{  32, 128, 217,  ^8. 

when,  share  property  seised  pro  rota,  §  217. 
Bnmmona— See  PnocEss. 
ConatnicHoe  Service  of,  Ch.  XIX.,  §§  287-275. 
by  publication,  §  267. 
essential  to  jurisdiction,  {  268. 
the  order  of,  $  269. 
contents  of  published  notice,  i  270. 
the  period  of,  §  271. 
levy  essential  to  give  effect  to,  $  272. 
proof  of,  §  273. 
other  substitutes  for  personal  service,  i  274^ 
how  failure  to  publish,  taken  advantage  of,  {  275. 
Buperaadaaa—necessary  to  prevent  defendant  from  suing  on  attaohnsent 

bond,  pending  a  writ  of  error,  $  295,  P.  667. 
Buratiaa— held  liable  on  contract  as  for  direct  payment  of  money,  |  U.. 
cannot  attach  before  discharging  principal  liability,  $  17. 
in  attachment  bonds,  their  qualifications  andsuffidency,  { 109^ 
for  release  of  property,  sufficiency  of,  §  184. 
measure  of  liability  of,  §  186. 
release  of,  from  liability,  §$  189, 190. 
in  delivery  bond,  their  liabiUty,  §§  194-196, 196w 
their  defenses,  $  197. 
bound  by  judgment  against  principal,  §  197,  P.  S6L 
contribution  between,  { 199. 
in  several  bonds  for  same  property,  order  of  liability  of.  { 199. 
in  bond  of  executive  offioer,  to  whom  may  become  liable,  {  337^ 
in  attachment  bonds,  when  insufficient,  bond  amendable,  {  288b 
liabUity  of,  §§  295  (P.  667),  29a 
when  may  be  released  from,  $  298. 

See  A€Ti0KB  on  Atxaobicxmt  BoimB, 


T. 

Tangible  Peraonalty— distinguished  from  debts  and  oredita,  $  264»^  P.  496L 
Tenant  in  Common—of  personalty,  interest  of,  attached.  §  135. 

not  affected  by  rules  applicable  to  partners,  §  223. 
Tender— of  amount  of  demand  discharges  sureties  from  liability  onbaUbond, 
§189. 
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TdnneMee— constmctionof  statute  of,  requiring  service  by  publication,  §  45, 
(Note  7). 
held  in,  that  statutory  language  describing  nature  of  indebtedness  in- 
sufficient for  affidavit,  $  65.  ' 
affidavit  required  in,  §  74,  (Note  2,  P.  165). 
in  ancillary  attachment,  §  108. 
Territorial  Juriadiotion— how  conferred  upon  Court  ia  attachment,  §  39. 
Tezas— affidavit  required  in,  §  74,  (Note  2,  P.  165). 

reconvention  in,  §  324. 
Time— in  which  advantage  may  be  taken  of  errors  or  defects  of  procedure,  §§ 
24,2d3. 
when  bond  and  affidavit  should  be  filed,  §  41. 
when  affidavit  should  be  made,  as  it  relates  to  issue  of  writ,  §  62. 
of  existence  of  cause  of  attachment  and  of  issue  of  writ  should  be  jdanti* 

cal,  §  81. 
of  making  levy,  $  128. 
when  bail  bond  may  be  given,  §  188. 
within  which  action  must  be  brought  against  officer,  $  244. 
of  publication  of  summons  under  different  statutes,  §  271. 
of  filing  traverse  to  affidavit,  §  279. 

when  action  for  malicious  attachment  may  be  brought,  f  320l 
Tltle--to  property  unaffected  by  attachment,  §  27. 
to  personal  property  evidenced  by  possession,  { 183. 
of  defendant  not  to  be  questioned  by  receiptor,  $  174. 
to  attached  property  may  be  claimed  by  surety  in  aotioir  ondettvary  bond, 
5 197.  ^ 
may  be  claimed  by  third  person,  §§  201, 202,  20tt. 
to  chattels  and  choses  in  action  transferred  by  delivery,  {{  208, 204. 
to  personalty  not  changed  by  possession  fraudulently  gained,  {  264,  P.499. 
T6rt— actions  sounding  in,  not  aided  by  attachment,  SS 12-21. 
waiving,  and  suing  on  implied  contract,  §  22. 

when,  incidentally  involved  in  action  on  contract  will  not  prevent  attach- 
ment, §98. 
Transfer— of  shares  of  stock,  complete  as  to  creditors  by  delivery,  §  80. 
of  property  when  fraudulent  may  be  attacked  by  creditor,  $  33. 
when  attacked  by  officer  justifying  under  writ,  he  must  show  that  it  was 

providently  issued,  §  33. 
of  debtor's  property  as  cause  of  attachment,  §  92. 
Traverse— of  affidavit,  §§  276-283. 
where,  not  entertained,  §  283.  - 

when  successful,  gives  defendant  right  of  action  on  Bltnnhmmit  bond, 
{295. 
See  DissoLunoK  of  Attaghunt  on  2Va«erie. 
Trespass— will  not  support  attachment,  $  12. 

will  lie  against  officer  for  seizure  without  writ,  {  42. 
by  officer  not  justified  by  precept  of  writ,  S  125. 

action  of,  by  officer  for  interference  with  his  possession  of  attached  prop- 
erty, S  139. 
Trial— of  issues  on  traverse  of  affidavit,  §  280. 
Trover— will  not  support  attachment,  §  12. 

action  of,  lies  against  party  disturbing  officer's  possession  of  attached 
property,  §  139. 
against  receiptor  for  conversion  of  property,  §§  173, 175. 
Tmstee— attachment  will  not  lie  against  as  non-resident,  {  58. 
Trusts— not  to  be  violated  by  process  of  garnishment,  §  5, 
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TJ. 

tlnderflling  Crediton— (See  South  Gabouxa). 
Undertaking— in  attachment. 

See  ATTACHMnrr  Bonda. 
for  release  of  attached  property,  §§  182-200. 
snfflcient  when  good  at  common  law,  §§  187, 196. 
in  actions  on,  only  admit  of  common  law  remedies,  $  1S7,  P.  389 
See  Bonds /or  Seleoie  of  Attached  Property, 
Undivided  Intereste— of  defendant  in  property  may  be  attached,  S  30. 
United  States — may  sae  by  attachment,  §  49. 

Circnit  Courts  of,  manner  of  obtaining  jorisdlction  in,  of  foreign  corpora- 
tions, §  5L 
lien  of.  on  goods  for  import  duties,  not  defeated  by  attachment,  §  261. 
iurisdiction  acquired  by  Courts  of,  by  service  of  process  not  defeated  by 
subsequent  attachment  issuing  out  of  State  Court,  §  261« 
Unliquidated  Damages— attachment  for,  §  2a 
Use — ^things  while  in  actual,  not  attachable,  §  261. 
Usnry— forfeiture  for  exacting  cannot  be  recovered  by  attachment,  { IL 
Utah--affldavit  required  in,  {  74,  (Koie  2,  P.  166). 


V. 

Value— of  property  attached,  $  127. 

as  stated  in  return  not  absolutely  0(»iclnsiTe  against  efBoer,  §{  148^  173^ 

229. 
when  and  where  not  oondnsive  upon  receiptor,  $  173. 
of  property  seised  as  measure  of  liability  of  sureties  in  release  bond,  $  186. 
Variance— between  writ  and  delivery  bond,  fatal  to  actiouron  latter,  $  197. 

between  affidavit  and  writ,  §  269. 
Vendor's  Iden— considered  as  security  for  an  otherwise  attaohaWe  demand, 

§§  19, 21. 
Venue— omission  of,  in  affidavit,  cured  by  amendment,  §  72. 
Vermont— no  affidavit  required  in,  §  74,  (Note  2.  P.  166). 
Vex  or  Harass— the  debtor,  intention  to,  denied  in  affldariSrl  OBl 
VirginU-affldavit  required  in,  §  74,  (Note  2,  P.  166). 

doctrine  in,  as  to  residence  of  foreign  corporations,  §  7Bi 
Void— judgments  may  be  attacked  collaterally,  §  46. 
attachments  and  those  merely  voidable,  $  72. 

writ  held  to  be,  when  affidavit  failed  to  show  whetherd emand  doflb  i  82. 
liability  of  officer  for  levying  under,  §§  227,  235. 
no  mitigation  in  action  on  attachment  bond,  §  306L 


w. 

Wages— exempt  from  attachment,  $  213. 

Waiver— of  service  of  process  by  appearance,  §§  7,44,  293. 

of  defects  in  affidavit,  §§  72, 293. 

of  objections  to  defective  attachment  bonds,  {{ 116,  293L 

of  errors  and  defects  in  the  writ,  $§  123,  293. 

of  exemption  rights,  §  215. 
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Waiver— (7onttnu«d. 

by  defendant,  of  objections  on  acconnt  of  irregularity  of  procedure,  §  293. 
of  right  of  action  for  malicious  attachment,  §  323. 
WaBliington  Territoxy— affidavit  required  in,  §  74,  (Note  2,  F.  166). 
West  Virginia— affidavit  required  in,  §  74,  (Note  2,  P.  166). 
"Wife— of  debtor  as  claimant  of  attached  property,  §§  291,  266. 
WisooziBin— affidavit  required  in,  §  74,  (Note  2.  P.  167). 
^^rit— quashed  when  actions  on  unattachable  demands  improperly  united, 
§24. 
contains  limitations  on  officer's  authority,  §  25. 
issue  of,  creates  no  lien  on  debtor's  property,  §  26. 
simultaneous  levies  of,  take  priority  according  to  date  of  issue,  §  32. 
regularity  and  provident  issue  of,  must  be  proved  by  officer  who  justifies 

under,  §  33. 
issue  of  considered  as  an  exercise  of  jurisdiction,  §§  99, 42. 
how  jurisdicticn  to  issue,  obtained,  §  41. 
as  matter  of  right,  when,  §  42. 
affidavit,  preliminary  to,  §  62. 
declared  void  when  affidavit  failed  to  show  whether  demand  due  or  not, 

§67. 
does  not  specify  property  to  be  attached,  §  107. 
by  whom,  executed,  §  124. 

acts  of  executive  officer  justified  by  precept  of,  i  126- 
manner  in  which,  should  be  executed,  §  126. 
0/ attachment,  the,  Gh.  IX.,  §$  lia-123. 
when,  issued,  §§  118,  269. 
the  effect  of,  §  119. 
by  what  authority  issued,  §  120. 
formalities  essential  to,  §  121. 

to  whom,  issued— to  several  counties  simultaneously,  i  122. 
amendment  of,  and  waiver  of  defects  in,  $  123. 
levy  of,  does  not  give  jurisdiction  of  defendaafs  person,  {  167, 
in  ancillary  attachment,  §  168. 
void,  liability  of  officer,  for  levying  under,  $§  227, 236. 

when  issued  without  jurisdiction,  §  236. 
copy  of,  filed  for  record  in  attaching  real  estate,  §  260. 
names  of  defendants  in,  and  in  affidavit,  variance  between,  §  289.  ^ 
when  void,  no  mitigation  of  damages  in  action  on  attachment  bond, 
5  306. 
Writing— affidavit  must  be  in,  §  66.' 

"Wrongful  Attachment— gives  defendant  right  of  action  on  attachment 
bond,  §  295. 

when,  becomes  malicious,  §  310. 

not  excused  by  subsequent  levy  on  same  property,  $  316. 
^^ronga— money  due  for,  when  will  support  attachment,  §  11. 

liability  for,  no  cause  for  attachment,  §  12. 

committed  in  breach  of  contract,  will  not  defeat  attachmenti  §  12. 
^Wyoming— affidavit  required  in,  §  74,  (Note  2,  P.  167) . 
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